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8. International debt markets

Crystallex claims that denying its license request “is likely to have an adverse impact on both the 
international debt markets and the United States standing in those markets.”  The U.S. 
government finds this argument unconvincing and, in fact, has already heard from stakeholders 
and potential future investors who are interested in participating in rebuilding efforts.  In any 
event, the U.S. foreign policy and national security interests associated with the license denial, 
without prejudice to the right to refile, outweighs any potential adverse impact to international 
debt markets. 

* * *

Accordingly, your request for a specific license to effect the sale of the PDVH shares is denied at 
this time.  In light of this denial, we are not addressing the other aspects of your request at this 
time, which OFAC will continue to consider under application number VENEZUELA-
EO13850-2020-366869-2.   

OFAC emphasizes that this determination is made without prejudice to reconsideration of a 
specific license request to sell the PDVH shares at a later time if the foreign policy 
considerations change.  Negotiations between the unified democratic opposition led by Interim 
President Guaidó and the Maduro regime regarding the future of Venezuela are currently 
ongoing, and the National Assembly’s mandate ends in January 2022.  The United States will 
reassess whether the sale of the PDVH shares is consistent with United States foreign policy, as 
the situation in Venezuela evolves.  The United States anticipates doing so during the first half of 
2022 as warranted by changed circumstances.   

If you have any questions about the sanctions programs administered by OFAC, you may refer to 
the OFAC website at www.treasury.gov/ofac or call our office at (202) 622-2480. 

Sincerely, 

_________________        _______________ 
Andrea Gacki          Date 
Director 
Office of Foreign Assets Control 

September 10, 2021

344



  

  

THIS IS EXHIBIT “N” REFERRED TO IN THE 
AFFIDAVIT OF ROBERT FUNG, SWORN BEFORE 

ME THIS 25TH DAY OF OCTOBER, 2021. 

_____________________________________ 
A Commissioner for Taking Affidavits 

NATALIE RENNER 

  

345



FINANCIAL SANCTIONS

Specially Designated Nationals And Blocked Persons List (SDN)

SDN List - Data Formats & Data Schemas

Consolidated List Sanctions

Recent Actions

Search OFAC's Sanctions List

Additional Sanctions Lists

Sanctions Programs and Country Information

OFAC License Applications Page

Additional OFAC Resources

Frequently Asked Questions

Civil Penalties and Enforcement Information

OFAC Reporting System

Contact OFAC

Frequently Asked Questions

Search all FAQs

U.S. DEPARTMENT OF THE TREASURY
346



OFAC LICENSES

76. Can I appeal a denial of my license application?

A denial by OFAC of a license application constitutes final agency action. The regulations do not

provide for a formal process of appeal. However, OFAC will reconsider its determinations for

good cause, for example, where the applicant can demonstrate changed circumstances or

submit additional relevant information not previously made available to OFAC.

September 10, 2002
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

-------------------------------------------------------- x  
In re : Chapter 15 
 :  
Crystallex International Corporation1 : 

: 
Case No. 11-14074 (LSS) 
 

Debtor in a Foreign Proceeding. : 
: 
: 
: 

Ref. Docket No. 328 
 
Hearing Date: August 20, 2021 at 10:00 a.m. (ET) 

-------------------------------------------------------- x  

FOREIGN REPRESENTATIVE’S OBJECTION TO MOTION FOR AN 
ORDER DIRECTING THE APPOINTMENT OF AN EXAMINER 
AND INDEPENDENT COUNSEL FOR THE SHAREHOLDERS 

Crystallex International Corporation, in its capacity as the court-appointed foreign 

representative (the “Foreign Representative”) for the above-captioned debtor (the “Debtor”) in a 

proceeding (the “Canadian Proceeding”) under Canada’s Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. C-36, as amended (the “CCAA”), pending before the Ontario Superior Court of 

Justice (Commercial List) (the “Canadian Court”), respectfully submits this objection 

(this “Objection”) to the Motion for an Order Directing the Appointment of an Examiner and 

Independent Counsel for the Shareholders [Docket No. 328] (the “Motion”), filed on July 26, 

2021, by Adelso Adrianza (the “Movant”).  In support of this Objection, the Foreign 

Representative respectfully represents as follows: 

                                                 
1 The last four digits of the Debtor’s United States taxpayer identification number are 2628.  The Debtor’s executive 
headquarters are located at 8 King Street East, Suite 1201, Toronto, Ontario, M5C 1B5, Canada. 
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PRELIMINARY STATEMENT2 

1. The Motion should be denied because it seeks unnecessary relief that is outside the 

statutory authority and scope of Chapter 15 of the Bankruptcy Code and antithetical to its 

underlying and fundamental principles.   

2. First, there is no statutory authority in Chapter 15 for the appointment of an 

examiner, except at the request of a foreign representative.3  Similarly, there is no statutory basis 

for Movant’s request for the appointment of counsel to represent the Debtor’s shareholders in 

connection with the Chapter 15 case.  Accordingly, the Motion should be denied based on a plain 

textual interpretation of the Bankruptcy Code.   

3. Second, assuming authority exists under the Bankruptcy Code to grant the Motion, 

it should nonetheless be denied because it conflicts with fundamental principles of Chapter 15, 

namely “international comity and respect for the laws and judgments of other nations.”4  The 

Motion is, at bottom, an effort to re-litigate issues already decided by the Canadian Court (and 

recognized by this Court), most prominently, the CCAA Financing Order and various amendments 

to the DIP Credit Agreement.  In fact, Movant admittedly seeks relief in this Court because he has 

been unable to convince the Debtor, the Monitor, or the Canadian Court (among others) to accept 

his view regarding multiple issues that have been the subject of an extensive letter-writing 

campaign over the years.5  Stated differently, Movant is requesting the Court override (or at least 

                                                 
2 Capitalized terms used but not defined in this Preliminary Statement shall have the meanings given to such terms 
below. 
3 See 11 U.S.C. §§ 1519 & 1521 (providing that the Court may grant certain specified relief “at the request of the 
foreign representative…”.) 
4 In re Vitro S.A.B. de CV, 701 F.3d 1031, 1053 (5th Cir. 2012). 
5 Motion, ¶ 65 (“The several unanswered communications to the Debtor, the Monitor and the CCAA Court since 
December 2017 (see Exhibit 1) raising the [sic] issued and requesting to review and redress the issues harming the 
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second-guess) the judgment of the Canadian Court and the Monitor regarding issues that, as 

Movant admits, have already been raised and in some cases litigated before the Canadian Court, 

as well as re-visit its own orders recognizing nearly all of those rulings.  The requested relief would 

be extraordinary in light of the policies that underlie Chapter 15 of the Bankruptcy Code, and the 

circumstances do not warrant it here.   

4. Relatedly, the requested relief is unnecessary.  The Canadian Proceeding is moving 

forward under the oversight of the Canadian Court and with the active participation of the Monitor 

– a statutory appointee and an officer of the Canadian Court charged with many of the same duties 

any examiner appointed by this Court would presumably undertake (among others).  In addition, 

there is, in fact, already an ad hoc committee of equity security holders that has been active in the 

Canadian Proceeding with the assistance of counsel.  There is no basis or need to duplicate these 

efforts or to incur the attendant costs.   

5. For these reasons, set forth more fully below, the Court should deny the Motion.  

BACKGROUND 

6. On December 23, 2011 (the “Petition Date”), the Debtor commenced the Canadian 

Proceeding and the Canadian Court entered the Initial Order, pursuant to the CCAA, providing 

various forms of relief thereunder.  Also on the Petition Date, the Foreign Representative 

commenced this proceeding by filing a verified petition on behalf of the Debtor, pursuant to 

sections 1504 and 1515 of the Bankruptcy Code, seeking recognition by this Court of the Canadian 

Proceeding as a “foreign main proceeding” under chapter 15. 

                                                 
Estate and the Shareholders attest to the futility of additional efforts to promote the resolution of the issues involved 
outside the courts and the need for the instant Motion.”    
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7. Pursuant to the Initial Order, the Canadian Court appointed Ernst & Young Inc. as 

monitor (the “Monitor”) pursuant to the CCAA.  Generally, the Monitor is an officer of the 

Canadian Court charged with overseeing the Canadian Proceeding in a neutral fashion and 

reporting to the Canadian Court and stakeholders with respect to various aspects of the Debtor’s 

restructuring efforts.  To-date, the Monitor has filed 36 reports in the Canadian Proceeding, the 

most recent of which was filed on May 3, 2021 and is attached hereto as Exhibit A. 

8. On January 20, 2012, the Court entered the Order Granting Final Relief in Aid of 

Canadian Proceeding Pursuant to Section 105(a), 1517, 1520, and 1521 of the Bankruptcy Code 

[Docket No. 44] (the “Recognition Order”).  Pursuant to the Recognition Order, the Court 

(a) granted recognition of the Canadian Proceeding as a “foreign main proceeding” under section 

1517 and (b) enforced in full the Initial Order on a permanent basis in the United States, including, 

without limitation, any extensions of the Stay Period granted by the Canadian Court.   

9. On April 26, 2012, the Court entered the Order Enforcing Financing Order of the 

Canadian Court [Docket No. 111] (the “U.S. Financing Order”), which, among other things, 

(a) recognized and enforced the CCAA Financing Order of the Canadian Court, issued on April 

16, 2012 (the “CCAA Financing Order”), including any amendments thereto, approving the DIP 

Credit Agreement (as defined in the CCAA Financing Order) and (b) granted to, and for the benefit 

of, the DIP Lender (as defined in the CCAA Financing Order) certain protections afforded by the 

Bankruptcy Code.   

10. Some of the key features of the Debtor’s court-approved DIP financing were: (i) an 

initial US $36 million principal amount loan (which was subsequently increased following several 

additional advances to US $75,733,333.33 of principal amount, such that the DIP loan principal 

and interest balance as of July 31, 2021 according to the DIP Lender is approximately US $164 
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million); (ii) at the time the DIP Financing Agreement was approved, the DIP Lender had also 

earned 35% of the Net Arbitration Proceeds (as defined in the DIP Financing Agreement and also 

called “NAP”), (which earned NAP amount was increased to 88.274% following additional DIP 

loan advances); (ii) the Debtor’s board would be comprised of two Debtor directors, two nominees 

of the DIP Lender, and an independent director selected by mutual agreement of the Debtor and 

the DIP Lender; and (iii) Exhibit F to the DIP Financing Agreement set forth the court-approved 

waterfall setting out the priority and order of distributions of claims against the Debtor. 

11. An ad hoc committee of the Debtor’s senior unsecured noteholders 

(the “Noteholder Committee”) vigorously opposed the Debtor’s DIP financing on a number of 

grounds, including on the basis that the DIP Lender had been given control over the Debtor and 

its restructuring process. The Canadian Court carefully considered and then dismissed the 

Noteholder Committee’s opposition, and the Noteholder Committee appealed that decision.  On 

June 13, 2012, the Ontario Court of Appeal dismissed the Noteholder Committee’s appeal and 

upheld approval of the DIP Financing. 

12. Below is a brief summary of the various financing-related recognition orders 

entered by the Court since the entry of the CCAA Financing Order and U.S. Financing Order: 

a. On June 19, 2013, this Court entered the Order Recognizing the Additional 
Financing Order of the Canadian Court [Docket No. 125] (the “First Additional 
U.S. Financing Order”), which, among other things, recognized and enforced the 
Additional CCAA Financing Order of the Canadian Court, issued on June 5, 2013 
(the “First Additional CCAA Financing Order”), including any amendments 
thereto, approving the Second DIP Amendment (as defined in the First Additional 
U.S. Financing Order). 

b. On April 28, 2014, this Court entered the Order Recognizing the Second Additional 
CCAA Financing Order [Docket No. 138] (the “Second Additional U.S. Financing 
Order”), which, among other things, recognized and enforced the Second 
Additional CCAA Financing Order of the Canadian Court, issued on April 14, 2014 
(the “Second Additional CCAA Financing Order”), including any amendments 
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thereto, approving the Third DIP Amendment (as defined in the Second Additional 
U.S. Financing Order). 

c. On February 3, 2015, this Court entered the Order Recognizing Approval Order 
[Docket No. 162] (the “Third Additional U.S. Financing Order”), which, among 
other things, recognized and enforced the Approval Order of the Canadian Court, 
issued on December 18, 2014 (the “Third Additional CCAA Financing Order”), 
including any amendments thereto, approving the Fourth DIP Amendment (as 
defined in the Third Additional U.S. Financing Order). 

d. On December 27, 2016, this Court entered the Order Recognizing and Enforcing 
the CCAA Extension and Amendment Order [Docket No. 184] (the “U.S. Extension 
and Amendment Order”), which, among other things, recognized and enforced the 
Order of the Canadian Court, issued on December 14, 2016 (the “CCAA Extension 
and Amendment Order”) approving the Extension and Amendment (as defined in 
the U.S. Extension and Amendment Order). 

e. On June 23, 2017, this Court entered the Order Recognizing and Enforcing the 
CCAA Second Extension and Amendment Order [Docket No. 189] (the “U.S. 
Second Extension and Amendment Order”), which, among other things, recognized 
and enforced the Order of the Canadian Court, issued on May 25, 2017 (the “CCAA 
Second Extension and Amendment Order”) approving the Second Extension and 
Amendment (as defined in the U.S. Second Extension and Amendment Order). 

f. On February 15, 2018, this Court entered the Order Recognizing and Enforcing the 
CCAA Bridge DIP Loan Order [Docket No. 251] (the “U.S. Bridge Loan Order”), 
which, among other things, recognized and enforced the Order of the Canadian 
Court, dated December 20, 2017, approving the Bridge Loan Agreement and the 
Seventh Amendment Agreement (as such terms are defined in the U.S. Bridge Loan 
Order). 

g. On June 20, 2018, this Court entered the Order Recognizing and Enforcing the 
CCAA Fifth Extension and Ninth Amendment Order [Docket No. 260] (the “U.S. 
Fifth Extension and Ninth Amendment Order”), which, among other things, 
recognized and enforced the Order of the Canadian Court, dated May 9, 2018 (the 
“CCAA Fifth Extension and Ninth Amendment Order”) approving the Ninth 
Amendment Agreement (as defined in the U.S. Fifth Extension and Ninth 
Amendment Order). 

h. On November 13, 2018, this Court entered the Order Recognizing and Enforcing 
the CCAA Sixth Extension and Tenth Amendment Order [Docket No. 275] (the 
“U.S. Sixth Extension and Tenth Amendment Order”), which, among other things, 
recognized and enforced the Order of the Canadian Court, dated October 29, 2018 
(the “CCAA Sixth Extension and Tenth Amendment Order”) approving the Tenth 
Amendment Agreement (as defined in the U.S. Sixth Extension and Tenth 
Amendment Order). 
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i. On May 28, 2019, this Court entered the Order Recognizing and Enforcing the 
CCAA Seventh Extension and Eleventh Amendment Order [Docket No. 294] (the 
“U.S. Seventh Extension and Eleventh Amendment Order”), which, among other 
things, recognized and enforced the Order of the Canadian Court, dated May 3, 
2019 (the “CCAA Seventh Extension and Eleventh Amendment Order”) approving 
the Eleventh Amendment Agreement (as defined in the U.S. Seventh Extension and 
Eleventh Amendment Order). 

j. On December 5, 2019, this Court entered the Order Recognizing and Enforcing the 
CCAA Eighth Extension and Twelfth Amendment Order [Docket No. 306] (the 
“U.S. Eighth Extension and Twelfth Amendment Order”), which, among other 
things, recognized and enforced the Order of the Canadian Court, dated November 
4, 2019 (the “CCAA Eighth Extension and Twelfth Amendment Order”) approving 
the Twelfth Credit Agreement Amendment (as defined in the U.S. Eighth Extension 
and Twelfth Amendment Order). 

k. On January 5, 2021, this Court entered the Order Recognizing and Enforcing the 
CCAA Tenth Extension and Fourteenth Amendment Order [Docket No. 320] (the 
“U.S. Tenth Extension and Fourteenth Amendment Order”), which, among other 
things, recognized and enforced the Order of the Canadian Court, dated November 
3, 2020 (the “CCAA Tenth Extension and Fourteenth Amendment Order”) 
approving the Fourteenth Credit Agreement Amendment (as defined in the U.S. 
Tenth Extension and Fourteenth Amendment Order).6 

13. On November 24, 2017, the Canadian Court approved a settlement agreement 

between the Debtor and Venezuela pursuant to which the Debtor would receive certain payments 

from Venezuela; however, Venezuela failed to fulfill the terms of the agreement. 

14. On September 10, 2018, the Debtor entered into an amended settlement agreement 

with Venezuela (the "Amended Settlement Agreement"), pursuant to which Venezuela agreed to 

pay approximately $1.265 billion to the Debtor, including an initial payment of $425 million.  On 

September 17, 2018, the Canadian Court approved the Amended Settlement Agreement. 

                                                 
6  Recognition by this Court of the Order entered by the Canadian Court granting a ninth extension of the stay to 
November 6, 2020 and approving the Thirteenth Amendment to the DIP Credit Agreement was not sought by the 
Foreign Representative.  In addition, recognition by this Court of the Order entered by the Canadian Court granting 
an eleventh extension of the stay to November 5, 2021 and approving the Fifteenth Amendment to the DIP Credit 
Agreement has not been sought by the Foreign Representative. 

Case 11-14074-LSS    Doc 339    Filed 08/13/21    Page 7 of 16
387



8 

 

OBJECTION 

A. The Motion Seeks Relief Outside of the Scope of Chapter 15 of the Bankruptcy Code 
and Should Therefore be Denied 

15. As noted by the Supreme Court in Hartford Underwriters Ins. Co. v. Union Planters 

Bank, N.A., in approaching questions of statutory interpretation courts “begin with the 

understanding that Congress ‘says in a statute what it means and means in a statute what it says 

there.’” 530 U.S. 1, 6, 120 S. Ct. 1942, 1947, 147 L. Ed. 2d 1 (2000) (quoting Connecticut Nat. 

Bank v. Germain, 503 U.S. 249, 254, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992).  Accordingly, 

where a statute's language is plain, “the sole function of the courts is to enforce it according to its 

terms.”  United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 241, 109 S. Ct. 1026, 1030, 103 

L. Ed. 2d 290 (1989).  Based on a review of the plain language of applicable provisions of the 

Bankruptcy Code, there is no statutory basis for granting Movant the relief requested in the Motion, 

which should therefore be denied.   

i. There is no statutory basis for the appointment of an examiner in a Chapter 
15 case, except at the request of a foreign representative. 

16. Movant asserts that the Court may, or is required to, appoint an examiner under 

sections 105(a), 1104, 1129, 1501(a)(4), 1505, 1522(c), 1526, and 1527 of the Bankruptcy Code.  

Objection, ¶ 14.  However, certain of these sections are inapplicable in a Chapter 15 case, and none 

authorizes the Court to appoint an examiner upon the Movant’s request.  

17. First, sections 1104 and 1129 of the Bankruptcy Code only apply in a Chapter 11 

case.  11 U.S.C. § 103(g) (“Except as provided in section 901 of this title, subchapters I, II, and III 

of chapter 11 of this title apply only in a case under such chapter”).  The Court cannot appoint an 

examiner under either of those sections because they are inapplicable to this proceeding.    
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18. Next, section 1501(a)(4) of the Bankruptcy Code merely states that one of the 

purposes of Chapter 15 of the Bankruptcy Code is the “protection and maximization of the value 

of the debtor’s assets;” it does not authorize the Court to grant any relief.   

19. Section 1505 of the Bankruptcy Code provides that “[a] trustee or another entity 

(including an examiner) may be authorized by the court to act in a foreign country on behalf of an 

estate created under section 541.”  While this section allows the Court to authorize a duly appointed 

examiner to take certain actions, it does not authorize the Court to appoint an examiner.   

20. Likewise, section 1522 of the Bankruptcy Code does not authorize the appointment 

of an examiner.  Subsection (a) of section 1522 of the Bankruptcy Code provides:  

(a)  The court may grant relief under section 1519 or 1521, or may modify or terminate 
relief under subsection (c), only if the interests of the creditors and other interested 
entities, including the debtor, are sufficiently protected. 

11 U.S.C. § 1522(a) (emphasis added).  As highlighted here, this subsection limits the Court’s 

discretion to grant relief under sections 1519 or 1521 of the Bankruptcy Code, or modify any such 

relief under section 1522(c) of the Bankruptcy Code, but it does not independently authorize the 

Court to grant any relief.  And, importantly, sections 1519 and 1522 of the Bankruptcy Code only 

permit the Court to grant the relief specified therein “at the request of the foreign representative.”  

See 11 U.S.C. §§ 1519(a); 1521(a), (b), & (c).  Subsections (b) and (c) of section 1522 of the 

Bankruptcy Code similarly refer to relief previously granted – at the request of a foreign 

representative - under sections 1519 or 1521: 

(b)  The court may subject relief granted under section 1519 or 1521, or the operation 
of the debtor's business under section 1520(a)(3), to conditions it considers 
appropriate, including the giving of security or the filing of a bond. 

 (c)  The court may, at the request of the foreign representative or an entity affected by 
relief granted under section 1519 or 1521, or at its own motion, modify or 
terminate such relief. 
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11 U.S.C. § 1522(b) & (c) (emphasis added).  Lastly, subsection (d) of section 1522 provides: 

(d)  Section 1104(d) shall apply to the appointment of an examiner under this chapter. 
Any examiner shall comply with the qualification requirements imposed on a 
trustee by section 322. 

This subsection (by reference to sections 1104(d) and 322 of the Bankruptcy Code) addresses the 

qualifications of a duly appointed trustee or examiner and circumstances in which one is unable to 

fulfill its mandate; it does not authorize the Court to appoint an examiner. 

21. Continuing on, sections 1526 and 1527 of the Bankruptcy Code address the means 

of cooperation and communication amongst the Court, the foreign court or foreign representative, 

and any entity authorized by the Court to act in a Chapter 15 case, including a trustee or examiner.  

See 11 U.S.C. 1526 & 1527.  Again, these sections would govern the conduct of a duly appointed 

examiner, but they do not authorize the Court to appoint one.   

22. The only sections of Chapter 15 of the Bankruptcy Code that authorize the Court 

to appoint an examiner are 1519 and 1521, but, as noted above, in each case the Court may do so 

only “at the request of the foreign representative.” 11 U.S.C. §§ 1519(a); 1521(a), (b), & (c).  

Interpreting section 1519 or 1522 to allow Movant to request the appointment of an examiner is 

contrary to the plain language of those provisions and would render the words “at the request of 

the foreign representative” superfluous.  See Rea v. Federated Invs., 627 F.3d 937, 941 (3d Cir. 

2010) (“We will not contravene congressional intent by implying statutory language that Congress 

omitted . . . Nor will we interpret statutory language in a way that would render any part 

thereof superfluous.”) (internal citations omitted).  

23. Lastly, in light of the foregoing, Movant cannot rely on section 105(a) of the 

Bankruptcy Code.  Section 105(a) of the Bankruptcy Code provides, in relevant part, that the Court 

may “issue any order, process, or judgment that is necessary or appropriate to carry out the 
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provisions of this title.”  11 U.S.C. § 105(a).  Section 105(a) of the Bankruptcy Code “does not 

allow the bankruptcy court to override explicit mandates of other sections of the Bankruptcy 

Code.”7  As the Supreme Court noted in Law v. Siegel, section 105(a) “confers authority to ‘carry 

out’ the provisions of the Code, but it is quite impossible to do that by taking action that the Code 

prohibits. That is simply an application of the axiom that a statute's general permission to take 

actions of a certain type must yield to a specific prohibition found elsewhere.”8  

24. Through sections 1519 and 1522 of the Bankruptcy Code, Congress provided the 

bankruptcy courts with authority to grant specified relief in Chapter 15 cases and expressly 

provided that such relief could be granted only upon the request of a foreign representative.  The 

Foreign Representative respectfully submits that this limitation is clear and was deliberate, as it 

accords with the principles of comity and respect for foreign judgments that underlie Chapter 15.  

The Motion, if granted, would contravene these principles (in addition to the plain language of the 

Bankruptcy Code) by allowing the Movant to seek relief in this Court that could significantly 

impact the Canadian Proceeding because he is dissatisfied with court-approved developments 

therein.  This is not the role that Congress envisioned for bankruptcy courts in a Chapter 15 case 

where the court has recognized the foreign proceeding as a foreign main proceeding, and thus the 

requested relief is neither necessary nor appropriate to carry out the provisions of the Bankruptcy 

Code.   

                                                 
7 Law v. Siegel, 571 U.S. 415, 421, 134 S. Ct. 1188, 1194, 188 L. Ed. 2d 146 (2014) (quoting 2 Collier on Bankruptcy 
¶ 105.01[2], p. 105–6 (16th ed. 2013)). 
8 Id. (citations omitted). 

Case 11-14074-LSS    Doc 339    Filed 08/13/21    Page 11 of 16
391



12 

 

ii. There is no basis in Chapter 15 of the Bankruptcy Code for the appointment 
of counsel to represent the Crystallex shareholders. 

25. Movant asks the Court to appoint legal counsel to represent the Debtor’s 

shareholders under section 105(a) of the Bankruptcy Code.  

26. Again, section 105(a) does not permit the Bankruptcy Court to override the specific 

mandates of other Bankruptcy Code sections, and it must only be used as necessary and appropriate 

to carry out other provisions of the Bankruptcy Code.  As noted above, Congress specifically 

enumerated the forms of relief the bankruptcy court is permitted to grant in a Chapter 15 case and 

upon whose request such relief may be granted.  Movant has not, and cannot, point to any provision 

in Chapter 15 that contemplates a bankruptcy court’s appointment of, effectively, an official 

committee of equity security holders at the request of an individual shareholder.   

27. Moreover, there is already a committee of equity security holders (the “Ad Hoc 

Committee of Shareholders”) with independent legal counsel that has been active in the Canadian 

Proceeding, including by raising therein many of the same claims Movant asserts in the Motion.  

See, e.g., Factum of Ad Hoc Committee of Shareholders of Crystallex International Corporation 

(Motion of the DIP Lender), attached hereto as Exhibit B, at ¶ 9 (“The point of the Shareholders 

Variance Motion is to permit the Shareholders Committee to commence proceedings by way of an 

action against Crystallex and Tenor . . .  to reduce or eliminate certain additional compensation . . . 

granted to Tenor in relation to its DIP loans through assignments of the Net Arbitration 

Proceeds …”); and ¶ 10 (“Ultimately the Shareholders Variance Motion and the Shareholders 

Claim are intended to redress a situation in which members of the Shareholders Committee have 
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seen their interest in Crystallex and the approximately $1.4 billion award . . . diluted.  The balance 

of the Net Proceeds has been taken by Tenor through its DIP lending arrangements.”).9 

28. The Ad Hoc Committee of Shareholders also moved in the Canadian Proceeding 

for official committee status, and the Canadian Court denied that motion as well.10 

29. For the foregoing reasons, Movant’s request for appointment of independent 

counsel to represent the Debtor’s shareholders should also be denied.  

B. The Motion Should Also be Denied Because the Relief Requested Contravenes the 
Principles of Comity and Respect for Foreign Judgments Underlying Chapter 15 of 
the Bankruptcy Code and is Unnecessary 

30. Assuming there is a statutory basis to grant it, the Motion should be denied because 

the relief requested contravenes the policies and principles underlying Chapter 15 of the 

Bankruptcy Code and is, in any event, unnecessary.  

31. Congress enacted Chapter 15 of the Bankruptcy Code to “incorporate the Model 

Law on Cross–Border Insolvency so as to provide effective mechanisms for dealing with cases of 

cross-border insolvency,” and with the express objectives of “cooperation between United States 

courts, trustees, examiners, debtors and debtors in possession and the courts and other competent 

authorities of foreign countries; greater legal certainty for trade and investment; fair and efficient 

administration of cross-border insolvencies that protects the interests of all creditors and other 

interested entities, including the debtor; the protection and maximization of the debtor's assets; and 

the facilitation of the rescue of financially troubled businesses.”  In re SPhinX, Ltd., 351 B.R. 103, 

112 (Bankr. S.D.N.Y. 2006), aff'd, 371 B.R. 10 (S.D.N.Y. 2007); 11 U.S.C. § 1501(a)(1)-(5).  

                                                 
9 The Shareholders Variance Motion was dismissed by the Canadian Court and the Ontario Court of Appeal dismissed 
the shareholders’ motion for leave to appeal. 
10 A copy of the Ad Hoc Committee of Shareholders’ motion for committee status is attached hereto as Exhibit C. 
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Thus, “a central tenet of Chapter 15 is the importance of comity in cross-border insolvency 

proceedings.” In re Cozumel Caribe, S.A. de C.V., 482 B.R. 96 (Bankr.S.D.N.Y.2012). 11    

32. In contravention of these policies and principles, Movant requests the Court’s 

assistance in his efforts to re-litigate, or collaterally attack, the CCAA Financing Order, certain 

amendments to the DIP Credit Agreement, the Amended Settlement Agreement, and other orders, 

all of which were approved by the Canadian Court and (with limited exceptions) recognized by 

this Court.  See, e.g., Objection at ¶ 5 (asserting challenge to the Mechanics of Distribution 

approved via the DIP Order and DIP amendments); ¶¶ 23-29 (expressing dissatisfaction with the 

terms of the Debtor’s court-approved DIP financing); ¶¶ 30-33 (asserting that certain terms of the 

Debtor’s court-approved DIP financing constitute fraudulent transfers and tax evasion); ¶¶ 34-35 

(asserting that court-approved settlement agreement was a misappropriation of estate assets); ¶¶ 

36-38 (taking issue with negotiated compromise approved by Canadian Court in connection with 

standstill agreement); ¶¶ 39-40 (asserting that court-approved settlement agreement constituted 

breach of duties of care and loyalty by Debtor’s board of directors); ¶¶ 41-42 (asserting fraudulent 

misrepresentations in connection with court-approved DIP financing); ¶¶ 43-46 (expressing 

dissatisfaction with certain terms of court-approved settlement agreement).  And, in fact, Movant 

admits that he is now seeking relief in this Court because he has been unable to obtain the “review 

and redress” he desires in the Canadian Proceeding.  Objection, ¶ 65.   

33. Of course, bankruptcy courts in Chapter 15 cases need not merely accept any 

judgment or order entered in a foreign main proceeding and, as Movant notes, may refuse to 

recognize and enforce orders under certain circumstances.  See Objection, ¶ 64.  But, those 

                                                 
11 Webster’s dictionary defines “comity of nations” as “the courtesy and friendship of nations marked especially by 
mutual recognition of executive, legislative, and judicial acts.”   
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circumstances are not present here.  First, this Court has already recognized nearly all of the orders 

Movant takes issue with in the Motion.  Moreover, the cases cited by Movant concern orders or 

judgments described as “repugnant to public policy,” “prejudicial to the interests of the United 

States,” and “manifestly contrary to the public policy of the United States,” none of which are 

remotely close to describing the relief that has been granted in the Canadian Proceeding.  And even 

assuming any orders of the Canadian Court granted relief unavailable in the United States (and 

Movant has not demonstrated as such), as noted by the court in Vitro, “[g]iven Chapter 15's heavy 

emphasis on comity, it is not necessary, nor to be expected, that the relief requested by a foreign 

representative be identical to, or available under, United States law.”  

34. In light of the foregoing, the Motion conflicts with the principles of comity and 

cooperation by asking this Court to second-guess the judgment of the Canadian Court and the 

Monitor appointed to oversee the Canadian Proceeding (as well as re-visit its own rulings 

recognizing orders of the Canadian Court) where there is no credible basis for concluding that any 

relief granted by the Canadian Court would be prejudicial to the United States or manifestly 

contrary to its public policy.   In further contravention of the aforementioned principles, the relief 

requested would cause inefficiency and uncertainty by introducing another court-appointed entity, 

in addition to the Monitor, to oversee and report upon these cross-border proceedings, leading to 

duplication of effort and potentially conflicting positions with respect to matters before the 

Canadian Court and this Court.  

35. Lastly, aside from having no basis in law or fact, the relief requested in the Motion 

is simply unnecessary.  As noted above, there is a represented committee of equity security holders 

that has been active in the Canadian Proceeding, and it has already asserted before the Canadian 

Court many of the same claims made by Movant in the Motion.  Further, there is a court-appointed, 
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neutral party charged with monitoring the proceeding and reporting to the Canadian Court and 

interested parties on its progress - which is, in fact, doing so, as demonstrated by the 36 detail 

reports the Monitor has filed in the Canadian Proceeding to-date.  If the Debtor were not acting 

appropriately, as Movant alleges, the Monitor, which has a duty to the Canadian Court as its 

officer, would have reported as such.  To the contrary, however, the Monitor’s reports have 

contained statements that the Debtor is making progress in the Canadian Proceeding and has acted 

in good faith.  See, e.g., Exhibit A, ¶ 65 (“The Monitor is of the view that the Applicant has made 

progress and is continuing to act in good faith and with due diligence.”). 

CONCLUSION 

WHEREFORE, the Foreign Representative respectfully requests that the Court deny 

the Motion and grant such other and further relief as it deems just and proper.  

Dated:  August 13, 2021 
Wilmington, Delaware 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 
/s/ Shane M. Reil 

 Matthew B. Lunn (No. 4119) 
Shane M. Reil (No. 6145) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 571-6600 
Mlunn@ycst.com 
Sreil@ycst.com 
 

Counsel to the Foreign Representative 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE 

-------------------------------------------------------- x  
In re : Chapter 15 

:  
Crystallex International Corporation1 : 

: 
Case No. 11-14074 (LSS)
 

Debtor in a Foreign Proceeding. : 
: 
: 
: 

Ref. Docket No. 328, 339 & 340 
 
Hearing Date: TBD2 

-------------------------------------------------------- x  

FOREIGN REPRESENTATIVE’S SUPPLEMENTAL OBJECTION TO 
MOTION FOR AN ORDER DIRECTING THE APPOINTMENT OF AN 

EXAMINER AND INDEPENDENT COUNSEL FOR THE SHAREHOLDERS

Crystallex International Corporation, in its capacity as the Foreign Representative for the 

Debtor in the Canadian Proceeding, respectfully submits this supplemental objection 

(this “Supplemental Objection”) to the Motion for an Order Directing the Appointment of an 

Examiner and Independent Counsel for the Shareholders [Docket No. 328] (the “Motion”), filed 

by Adelso Adrianza (the “Movant”), and in support of the Foreign Representative’s objection 

thereto [Docket No. 339] (the “Objection”).3  In support of this Supplemental Objection, the 

Foreign Representative respectfully represents as follows:

PRELIMINARY STATEMENT 

1. At the August 20th Hearing, the Court directed the Foreign Representative to 

submit supplemental briefing regarding the Court’s authority to grant the relief requested in the 

Motion in light of its ruling in Better Place, and certain decisions cited therein, and to provide 

 
1 The last four digits of the Debtor’s United States taxpayer identification number are 2628.  The Debtor’s executive 
headquarters are located at 8 King Street East, Suite 1201, Toronto, Ontario, M5C 1B5, Canada. 
2 By agreement, the Foreign Representative’s deadline to submit a supplemental objection is September 20, 2021 and 
Mr. Adrianza’s deadline to submit a response is October 11, 2021. 
3 Capitalized terms used but not otherwise defined herein shall have the meanings given to such terms in the Objection. 
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additional information concerning, among other things, the Debtor’s DIP financing and the 

participation of the Debtor’s shareholders in the CCAA Proceeding.  

2. The Foreign Representative respectfully submits that the Fourth Circuit’s ruling in

Jaffe (cited in Better Place) is distinguishable and maintains there is no statutory basis for the Court 

to appoint an equity committee or examiner upon the Movant’s request.  

3. If, however, the Court determines that it does have authority to grant the Motion, it 

should nonetheless be denied under the balancing test described in Jaffe and Better Place.  The 

Debtor’s shareholders have had (and continue to have) sufficient notice and opportunity to 

participate in the Canadian Proceeding.  However, for whatever reason, they failed or otherwise 

declined to participate when the orders they complain of were noticed, considered, and approved

by the Canadian Court.  Indeed, the Foreign Representative is unaware of any effort by the Movant 

to participate in the Canadian Proceeding aside from his letter-writing campaign, which the 

Movant is or should be aware is not the proper procedural avenue for addressing issues before the 

Canadian Court (or this Court).  There is no justification to upend any relief granted by the 

Canadian Court or this Court, the majority of which was approved many years ago, particularly 

given the shareholders’ failure to take appropriate action, at the appropriate time. 

4. Further, in 2017 and 2018, well after the Debtor’s DIP financing and other 

complained-of orders had been approved, an ad hoc group of the Debtor’s shareholders requested, 

by separate motions, that the Canadian Court (a) grant them official committee status and (b) 

reconsider certain of its prior orders and permit the shareholders to pursue claims and legal theories 

based on the same unfounded and disputed allegations levied in the Motion. The Canadian Court 

denied both motions.  There has been no material change in circumstances since, and there is 

otherwise no reason to revisit the Canadian Court’s decisions.
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5. To the extent the Movant ultimately seeks to overturn all or any portion of the DIP 

financing orders – which were entered based on the facts and circumstances that existed at that 

time, and upon which the parties have relied for years - it would “have a serious impact on the 

credit arrangements and would throw the CCAA proceedings into chaos”.4  And in any event, if 

the Motion were granted, it would have a substantial negative effect on the Debtor’s creditors and 

other stakeholders by creating unnecessary costs and inefficiencies that would impair the Debtor’s 

restructuring efforts.   

6. For these and other reasons discussed more fully below and in the Objection, the 

Court should deny the Motion. 

BACKGROUND 

A.  General Background 

7. On December 23, 2011 (the “Petition Date”), the Debtor commenced the Canadian 

Proceeding and the Canadian Court entered the Initial Order, pursuant to the CCAA, providing 

various forms of relief thereunder.  Also on the Petition Date, the Foreign Representative 

commenced this proceeding by filing a verified petition on behalf of the Debtor, pursuant to 

sections 1504 and 1515 of the Bankruptcy Code, seeking recognition by this Court of the Canadian 

Proceeding as a “foreign main proceeding” under chapter 15.

8. Pursuant to the Initial Order, the Canadian Court appointed the Monitor pursuant 

to the CCAA.  Generally, the Monitor is an officer of the Canadian Court charged with overseeing 

the Canadian Proceeding in a neutral fashion and reporting to the Canadian Court and stakeholders 

with respect to various aspects of the Debtor’s restructuring efforts.  To-date, the Monitor has filed 

 
4 See Exhibit G at ¶ 23.  In addition, the relief requested in the Motion, if granted, could in and of itself result in a 
default under the Debtor’s DIP facility, which would have a substantial negative impact on the Debtor’s stakeholders.  
And notably, no other constituency supports the Motion. 
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36 reports in the Canadian Proceeding, the most recent of which was filed on May 3, 2021 and 

was attached to the Objection as Exhibit A.  As noted in the Objection, in its reports, the Monitor 

has consistently found that the Debtor is making progress in its restructuring efforts and proceeding 

in good faith.     

9. On January 20, 2012, the Court entered the Recognition Order [Docket No. 44].  

Pursuant to the Recognition Order, the Court (a) granted recognition of the Canadian Proceeding 

as a “foreign main proceeding” under section 1517 and (b) enforced in full the Initial Order on a 

permanent basis in the United States, including, without limitation, any extensions of the Stay 

Period granted by the Canadian Court.   

B. The Financing Orders  

10. On April 26, 2012, the Court entered the U.S. Financing Order [Docket No. 111], 

which, among other things, (a) recognized and enforced the CCAA Financing Order, including 

any amendments thereto, approving the DIP Credit Agreement (as defined in the CCAA Financing 

Order) and (b) granted to, and for the benefit of, the DIP Lender (as defined in the CCAA 

Financing Order) certain protections afforded by the Bankruptcy Code.   

11. Some of the key features of the Debtor’s DIP financing were: (a) an initial US $36

million principal amount loan, which was subsequently increased following several additional 

advances to US $75,733,333.33 of principal amount, such that the DIP loan principal and interest 

balance as of July 31, 2021 was approximately US $162 million; (b) at the time the DIP Financing 

Agreement was approved, the DIP Lender had also earned 35% of the Net Arbitration Proceeds 

(as defined in the DIP Financing Agreement, and also referred to as the “NAP”), which was later

increased to 88.274% following additional DIP loan advances; (c) the Debtor’s board would be 

comprised of two Debtor directors, two nominees of the DIP Lender, and an independent director 
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selected by mutual agreement of the Debtor and the DIP Lender; and (d) Exhibit F to the DIP 

Financing Agreement set forth the court-approved waterfall to govern distributions of claims 

against the Debtor (the “Mechanics of Distribution”).5  Accordingly, the Mechanics of 

Distribution formed part of what the Canadian Court approved when it approved the DIP financing 

by issuing the CCAA Financing Order as recognized by the U.S. Financing Order. 

12. As noted in the Objection, an ad hoc committee of the Debtor’s senior unsecured 

noteholders (the “Noteholder Committee”) vigorously opposed the Debtor’s DIP financing on a 

number of grounds, including on the basis that the DIP Lender had been given control over the 

Debtor and its restructuring.  The Canadian Court carefully considered and then dismissed the 

Noteholder Committee’s opposition, and the Noteholder Committee appealed that decision.  On 

June 13, 2012, the Ontario Court of Appeal dismissed the Noteholder Committee’s appeal and 

upheld approval of the DIP Financing.   

13. Without the DIP financing, the Debtor would not have been able to pursue the 

arbitral award and, upon successfully achieving it after five years of arbitral proceedings, advance 

the enforcement of it.  The award and all recoveries achieved on it to date, are the Debtor’s only 

asset.

14. As requested by the Court, attached hereto as Exhibit A is a chart detailing the 

various amendments to the CCAA Financing Order and DIP Financing Agreement, including:

(a) any incremental advances made by the DIP Lender; (b) the consideration provided to the DIP 

Lender in exchange therefor; and (c) whether the applicable CCAA order has been recognized by 

 
5 At the August 20th Hearing, the Court asked whether the Debtor would be required to obtain Canadian Court 
approval prior to making any distributions under the Mechanics of Distribution.  The Foreign Representative 
understands that the Debtor must make the appropriate application as Canadian Court approval of any material 
distributions will be required by both the Debtor’s board of directors and the Monitor. 
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this Court.6  Also as requested, the Debtor’s cash balance, as of August 31, 2021, is approximately 

   

C. The MIP and the NAP Transfer Agreement Order 

15. On April 16, 2012, the Canadian Court entered an order approving a Management 

Incentive Plan (the “MIP”), which provided incentive-based compensation for certain of the 

Debtor’s executives.  The MIP provides for a pool of money consisting of a percentage of the NAP

after payment of certain prior claims.  The executives’ recoveries under the MIP are capped by a 

percentage recovery of the Debtor’s shareholders (the “Residual Pool”).   

16. As a result of the Second, Third and Fourth Amendments to the CCAA Financing 

Order, pursuant to which the DIP Lender advanced approximately $40 million in additional 

financing to the Debtor, as set forth on Exhibit A hereto, the DIP Lender’s percentage participation 

in the NAP increased with a corresponding reduction in the Residual Pool.  Accordingly, the 

compensation payable to the debtor’s executives under the MIP also decreased. 

17. In light of the foregoing and considering the critical role of the Debtor’s executives 

in the pursuit of recovery against Venezuela and the Debtor’s restructuring efforts, the Debtor, the 

DIP Lender, and the executives entered into an agreement (the “NAP Transfer Agreement”), in 

conjunction with the Fourth Amendment to the CCAA Financing Order, pursuant to which the 

DIP Lender transferred a portion of its additional compensation to be received pursuant to the 

Fourth Amendment to the executives.   

6 Every motion in the Canadian Proceeding is served on the service list maintained for the proceeding, and any 
interested party can request in writing at any time that they be placed on the service list.  Gowling WLG (Canada) 
LLP and Blaney McMurtry, attorneys for the members of the Shareholder Committee (defined below), remain on the 
service list to this day. The service list can be found on the Monitor’s website.
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18. The NAP Transfer Agreement was approved by the Canadian Court by order dated 

December 18, 2014 (the “NAP Transfer Agreement Order”).7  

19. On February 3, 2015, the Court entered an order recognizing the NAP Transfer 

Agreement Order [Docket No. 161]. 

D. The Amended Settlement Agreement 

20. As of the Petition Date, the Debtor’s primary asset consisted of an arbitral claim 

for US $3.8 billion dollars against the Bolivarian Republic of Venezuela for breach of an exclusive 

mining contract.  The primary purpose of the Debtor’s DIP financing was to enable the 

continuation of this arbitral proceeding, including seeking recovery of any award or judgment, and 

to otherwise fund the Debtor’s restructuring efforts.  

21. On November 24, 2017, the Canadian Court approved a settlement agreement 

between the Debtor and Venezuela pursuant to which the Debtor would receive certain payments 

from Venezuela; however, Venezuela failed to fulfill the terms of the agreement. 

22. On September 10, 2018, the Debtor entered into an amended settlement agreement 

with Venezuela (the "Amended Settlement Agreement"), pursuant to which Venezuela agreed to 

pay approximately $1.265 billion to the Debtor, including an initial payment of $425 million.  On 

September 17, 2018, the Canadian Court approved the Amended Settlement Agreement.

23. The Debtor’s collection efforts under the Amended Settlement Agreement are 

ongoing. 

 
7 A copy of the NAP Transfer Agreement Order is attached hereto as Exhibit B.   
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E. Shareholder Participation in the Canadian Proceedings 

24. On October 29, 2015, an ad hoc group of the Debtor’s shareholders 

(the “Shareholder Committee”),8 through counsel, provided notice of a motion with the Canadian 

Court seeking official committee status (the “Committee Appointment Motion”).  On April 4, 

2016, the Shareholder Committee filed its factum in support of the Committee Appointment 

Motion.  On April 6, 2016, the Debtor and the DIP Lender each filed objections to the Committee 

Appointment Motion and, on April 8, 2016, the Shareholder Committee filed a reply.9

25. On April 18, 2016, following a hearing held on April 11, 2016, the Canadian Court 

issued a written opinion denying the Committee Appointment Motion.10 

26. In December of 2017, the Shareholder Committee, through counsel, provided 

notice of a motion (the “Committee Variance Motion”) seeking, among other things, relief from 

stay to commence and continue to pursue remedies for certain alleged breaches of the Canadian 

criminal code relating to allegedly usurious interest rates in respect of the DIP financing, as well 

as for the “variance” of certain orders that were approved years prior by the Canadian Court, 

including various DIP financing orders and the NAP Transfer Agreement Order. 

27. On February 22, 2018, the Debtor’s Board of Directors and the DIP Lender each 

filed a response to the Committee Variance Motion, including a request that the Canadian Court 

dismiss the motion and order the Shareholder Committee to pay costs in connection therewith. On 

 
8 The Shareholder Committee represented the interest of over 200 of the Debtor’s shareholders who together held as 
much as 30% of the Debtor’s common shares. 
9 Copies of the foregoing pleadings are attached hereto as Exhibit C.  Given the volume of the attachments, certain 
related documents, including notices and supporting affidavits, as applicable are not attached hereto. All related 
documents may be accessed at the Monitor’s website, which is linked below.  
10 A copy of the Canadian Court’s written opinion is attached hereto as Exhibit D. 

Case 11-14074-LSS    Doc 354    Filed 09/20/21    Page 8 of 20
405



9

March 8, 2018, the Shareholder Committee filed a reply in support of the Committee Variance 

Motion.  On March 27, 2018, the DIP Lender filed a reply.11 

28. A hearing to consider the Committee Variance Motion was held on March 28, 2018.

On May 22, 2018, the Canadian Court issued a written opinion indicating it would dismiss the 

Committee Variance Motion.  On June 11, 2018, it entered an order dismissing the Committee 

Variance Motion in its entirety and directing certain Shareholder Committee members, jointly and 

severally, to reimburse the DIP Lender, the Debtor and the Debtor’s Board of Directors for their 

respective costs incurred in connection therewith (in the amount of $50,000 in the aggregate).12 

29. The Shareholder Committee appealed to the Court of Appeal for Ontario, but the 

appeal was dismissed.13  Among other things, the appeals court found that: (a) the Canadian Court 

had properly determined that there was no “slip or error in the expression of the [challenged 

orders]” and that the Shareholder Committee had not “alleged any fraud or newly discovered facts” 

in connection therewith; (b) that the Shareholder Committee members were provided notice of the 

complained-of orders, but “took no steps to participate and failed to attend the hearings in 2013 

and 2014 when the orders were issued and granted,” and had failed to take any steps to be placed 

on the service list for the Canadian Proceeding despite being aware of it since at least 2012; and 

(c) that there was no basis to interfere with the Canadian Court’s conclusion that varying the 

 
11 Copies of the foregoing pleadings are attached hereto as Exhibit E. Given the volume of the attachments, certain 
related documents, including notices and supporting affidavits, as applicable are not attached hereto. All related 
documents may be accessed at the Monitor’s website, which is linked below. 
12 Copies of the Canadian Court’s opinion and the June 11, 2018 Order are attached hereto as Exhibit F.  

13 A copy of the Court of Appeal for Ontario’s order is attached hereto as Exhibit G.  
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financing orders would “have a serious impact on the credit arrangements and would throw the 

CCAA proceedings into chaos.”  See Exhibit G.14  

30. In addition, the Movant has sent letters to this Court, the Canadian Court, the 

Delaware District Court, the Monitor, and perhaps others, making the same or substantially similar 

disputed allegations as those set forth in the Motion and Reply.  The Movant has previously been 

advised, in writing by the Debtor, that the proper way to address issues in the Canadian Proceeding 

is to bring a motion and that letters to the Canadian Court, the Monitor, and others do not form a 

part of the court’s record.   

31. Further still, as noted in the Movant’s reply, the Movant has written the Office of 

the Superintendent of Bankruptcies (the “OSB”) in Canada to allege ethics violations by the 

Monitor.  See Reply at ¶16.  After conducting an investigation, the OSB responded to the Movant 

stating that it found no such violations had occurred. More specifically, the OSB found, among 

other things, that the Monitor: (a) had “observed and participated as appropriate in the CCAA 

proceedings and provided the court with its independent views, analysis and advice”; (b) “brought 

substantive matters before the court for approval and kept the court aware of competing views 

amongst stakeholders and Crystallex”; (c) had “met its responsibilities under the CCAA” and had 

not been “compromised” by Crystallex as the Movant alleged; (d) had redacted portions of its

reports “consistent with the CCAA Initial Order”; (e) had served and published notices to inform 

stakeholders of the CCAA proceedings and maintained a publically available website where 

 
14 As noted by the appeals court, the Canadian Court dismissed the Shareholder Committee’s claims that the DIP 
Financing Agreement contained “criminal” interest rate provisions, finding the opposite.  Id. at ¶ 15 (“Finally, [the 
Canadian Court] stated that the claims regarding the criminal interest rate were bound to fail because the DIP financing 
agreements did not require, and in fact prohibited, the payment of interest at a criminal rate.”). 
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information regarding the proceedings could be accessed;15 and (f) has “administered the 

Crystallex proceedings in accordance with the CCAA and the Code of Ethics for trustees.”16  In 

addition, the OSB advised the Movant that he may wish to consult with counsel and that “[a]s 

CCAA processes are court driven, all on-going matters and concerns pertaining to the 

administration of a CCAA filing must be addressed by the court.”  See Exhibit H. 

E. The August 20, 2021 Hearing 

32. On August 20, 2021 (the “August 20th Hearing”), the Court held a hearing to 

consider the Motion and all pleadings related thereto.  At the conclusion of the hearing, the Court 

requested that the parties submit supplemental briefing regarding, among other things, the Court’s 

authority to grant the relief requested in the Motion in light of the Court’s ruling in In re Better 

Place, Inc., Case No. 13-11814 (Bankr. D. Del.) (Feb. 28, 2018) (“Better Place”) and the authorities 

cited therein, including Jaffe v. Samsung Elecs. Co., 737 F.3d 14 (4th Cir. 2013) (“Jaffe”).   

SUPPLEMENTAL OBJECTION 

A. The Motion Seeks Relief Outside of the Scope of Chapter 15 of the Bankruptcy Code
and Should Therefore be Denied 

33. In determining that it could grant the relief requested in Better Place, though 

ultimately declining to do so, the Court relied, in part, on the Fourth Circuit’s opinion in Jaffe. See

Better Place, ¶¶ 23-24.  

34. The Jaffe decision is distinguishable and, as result, the Foreign Representative 

maintains that there is no statutory basis for granting the relief requested in the Motion.  

 
15 The Monitor’s website may be accessed via the following web address: www.ey.com/ca/crystallex 

16 A copy of the OSB’s letter to the Movant is attached hereto as Exhibit H. 
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35. In Jaffe, the Fourth Circuit upheld a bankruptcy court order conditioning certain 

relief granted to the foreign representative under section 1521 of the Bankruptcy Code – namely, 

permitting the foreign representative to administer the debtor’s US patents - on the application of 

section 365(n) of the Bankruptcy Code.  Jaffe, 737 F.3d at 32.  The bankruptcy court in Jaffe found 

that requiring the application of section 365(n) in that case was necessary to sufficiently protect 

the interests of U.S. patent licensees, and that the failure to do so would be manifestly contrary to 

the fundamental U.S. policy of promoting technological innovation.  Id., at 18.

36. As the Court noted at the August 20th Hearing and in Better Place, the Fourth 

Circuit determined that in granting any discretionary relief under section 1521 of the Bankruptcy 

Code, bankruptcy courts must consider “the question of sufficient protection under § 1522(a).”

Id., at 26; Better Place, at ¶ 23, fn. 41.  And, while it was true that the foreign representative in 

Jaffe had not specifically requested the relief at issue (that is, any relief under section 365 of the 

Bankruptcy Code), it had requested other relief pursuant to section 1521, which the Fourth Circuit

determined triggered the bankruptcy court’s section 1522(a) analysis. Jaffe, 737 F.3d at 26.

37. The Jaffe decision is distinguishable for several reasons. 

38. First, unlike in Jaffe, no specific relief requested by, or granted to, the Foreign 

Representative triggered the filing of the Motion or requires the Court to conduct a “sufficient 

protection” analysis under section 1522(a).  Rather, the Movant is seeking affirmative relief, 

untethered to any specific relief requested by the Foreign Representative, because he is generally

dissatisfied with court-approved developments in the Canadian Proceeding and because the 

Canadian Court has declined to grant substantially similar relief when presented with the same 

disputed allegations set forth in the Motion.  Stated differently, the Movant is forum shopping.  

And particularly in light of the role of this Court in a chapter 15 proceedings, the Court should not 
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countenance the Movant’s efforts to end-run the foreign main proceeding.  Section 1522(a) of the 

Bankruptcy Code was not intended to allow parties in interest to seek the broad affirmative relief

requested by the Movant, nor is it a broad grant of authority along the lines of section 105(a) of 

the Bankruptcy Code; rather, it was intended to guide the Court’s analysis if and when it was asked 

to grant relief to a foreign representative under sections 1519 and 1521.17  

39. Second, Jaffe involved creditors whose property interests were directly impacted

by specific relief requested by the foreign representative.  Namely, the foreign representative

requested authority to control and administer the US patents, and the record reflected that the 

foreign representative had taken steps to invalidate certain US patent licenses under German law.  

In fact, the issue in Jaffe was originally brought to the bankruptcy court on the foreign 

representative’s request to amend a prior order granting it relief under section 1521 to remove 

references to section 365 of the Bankruptcy Code and thereby preclude arguments by the affected 

patent licensees that they were protected by section 365(n).  See Jaffe, 737 F.3d at 20 (“The letters 

from Samsung and Elpida prompted Jaffé to move to amend the bankruptcy court's July 22, 2009 

Supplemental Order to delete entirely its reference to § 365).  In Jaffe, the court was considering

specific relief that had been granted to a foreign representative under section 1521 and, pursuant 

to section 1522(a) of the Bankruptcy Code, tailored such relief to protect directly impacted

creditors in connection with that specific relief. 

 
17 The Foreign Representative acknowledges that the Court may, on its own motion, modify or terminate relief it has 
granted under section 1519 or 1521 of the Bankruptcy Code, pursuant to section 1522(c) of the Bankruptcy Code.  
However, the Foreign Representative does not understand the Court to have made such a motion and it is not clear 
what relief would be the target of any such termination or modification.  Further, the Jaffe decision did not address 
the scope of the Court’s obligation (if any) to make such a motion or to reconsider prior orders where no further relief 
has been requested by the foreign representative.   
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40. Unlike in Jaffe, the Movant has not identified any specific relief requested by, or 

granted to, the Foreign Representative under section 1521 of the Bankruptcy Code from which he 

requires protection.  Rather, the Movant has raised a slew of complaints with the Debtor’s exercise 

of its business judgment and numerous orders that were approved many years ago by the Canadian 

Court, and has asked this Court to grant broad, generalized relief with no indication of how it 

would remedy any of the alleged issues.  Thus, the Foreign Representative respectfully submits 

that section 1522(a), on which the Jaffe ruling centered, is inapplicable here.18   

41. For the same reasons, the Movant has also not demonstrated that he is an “entity 

affected by” any specific relief that was granted to the Foreign Representative under section 1519 

or 1521 of the Bankruptcy Code, or that the Court should “condition,” “modify,” or “terminate” 

any such relief pursuant to section 1522(b) or (c) of the Bankruptcy Code. While the Movant is a 

shareholder of the Debtor, that does not in and of itself establish that he has been affected by any 

of the various orders of which he complains, let alone and specific relief that has been granted to 

the Foreign Representative by this Court under sections 1519 or 1521 of the Bankruptcy Code.

Nor has the Movant requested to modify or terminate any such relief.

42. Third, the bankruptcy court in Jaffe had a clear statutory basis to impose the 

condition that it did.  As noted above, the foreign representative in Jaffe sought authority to 

administer the debtor’s US patents and, in connection therewith, was taking steps to invalidate

 
18 Similarly, the United States Bankrupty Court for the Southern District of New York, in In re Cozumel Caribe, S.A. 
de C.V., was considering a specific request by a foreign representative (a motion to stay an adversary proceeding) 
and, pursuant to section 1522(a), placed conditions on the parties in connection with that specific relief.  See 482 B.R. 
96, 118 (Bankr. S.D.N.Y. 2012) (granting stay of adversary proceeding, but requiring the debtor and foreign 
representative to commence appropriate proceeding in foreign jurisdiction to determine parties interest in subject 
assets, within a certain time period, and to provide notice to the court and other interested parties in connection 
therewith). 
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certain US patent licenses under German law. Jaffe, 737 F.3d at 17. The bankruptcy court 

conditioned the foreign representative’s ability to administer the US patents on the applicability of 

section 365(n) of the Bankruptcy Code, which demonstrates a clear Congressional intent to protect

the rights of patent licensees, and limited the applicability of 365(n) to US patent licensees.  Id. at 

25, fn. 3.  Accordingly, the bankruptcy court’s order in Jaffe was plainly necessary, appropriate, 

and consistent with the policies and principles of the Bankruptcy Code, including the 

considerations of comity underlying Chapter 15.

43. Conversely, as detailed in the Objection, there is no language in the Bankruptcy 

Code that specifically provides for the appointment of an equity committee or examiner in a 

Chapter 15 case at the request of an individual shareholder.  To the contrary, sections 1519 and 

1521 of the Bankruptcy Code detail specific relief bankruptcy courts may grant in a Chapter 15 

“at the request of the foreign representative.” 11 U.S.C. 1519 & 1521.  If, in a Chapter 15 case, 

such affirmative relief could be granted at the request of any party in interest, the limitation “at the 

request of the foreign representative” would be rendered superfluous, in contravention of 

fundamental principles of statutory construction. See Rea v. Federated Invs., 627 F.3d 937, 941 

(3d Cir. 2010) (“We will not contravene congressional intent by implying statutory language that 

Congress omitted . . . Nor will we interpret statutory language in a way that would render any part 

thereof superfluous.”) (internal citations omitted).19   

 
19 At the August 20th Hearing, the Movant argued that the provisions of Chapter 11 are applicable in a Chapter 15 
case, citing In re Qimonda AG Bankr. Litig., 433 B.R. 547 (E.D. Va. 2010).  But that case involved the applicability 
of section 365(n) of the Bankruptcy Code, not any provisions of Chapter 11, and is therefore inapposite.  As the Court 
is aware, Chapter 3 of the Bankruptcy Code in generally applicable, while Chapter 11 is not.  In Qimonda, the court 
was resolving an inconsistency between sections 103 and 1520 of the Bankrupty Code, as it pertains to the applicability 
of sections 362 and 365 of the Bankruptcy Code in Chapter 15 cases, by applying the “basic principle of statutory 
construction that when two statutes are in conflict, a specific statute closely applicable to the substance of the 
controversy at hand controls over a more generalized provision.” Qimonda, 433 B.R. at 561 (citations omitted).  There 
is no such conflict, however, between section 103(g) of the Bankruptcy Code – which specifically addresses the 
applicability of the provisions of Chapter 11 - and any provisions of Chapter 15.  11 U.S.C. 103(g) (“Except as 
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44. Also as detailed in the Objection, the relief requested would frustrate the policies 

and purposes underlying Chapter 15 of the Bankruptcy Code, whereas in Jaffe, the opposite was 

true.  For one, the principle of comity would be frustrated, because the Movant is forum shopping; 

requesting relief that was already denied by the Canadian Court (and, where applicable, upheld on 

appeal) from this Court.  The goals of efficiency and certainty in cross-border proceedings would 

be frustrated for the same reason, and because any examiner would serve largely, if not entirely, 

the same function as the Monitor, leading to unnecessary costs, inefficiency, and uncertainty.   

45. For the foregoing reasons, the Foreign Representative respectfully submits that 

there is no basis under the Bankruptcy Code to grant the Motion, including under section 105(a). 

B. The Motion Should be Denied Because the Balancing Test Set Forth in Better Place 
and Jaffe Clearly Favors the Debtor  

46. If the Court determines, however, that it has authority to grant the Motion, it should 

nonetheless be denied under the balancing test described in Better Place and Jaffe. 

47. According to the Fourth Circuit, section 1522(a) of the Bankruptcy Code requires 

the Court to undertake “a particularized balancing analysis that considers the ‘interests of the 

creditors and other interested entities, including the debtor,’ 11 U.S.C. § 1522(a), and . . . a 

weighing of the interests of the foreign representative [] in receiving the requested relief against 

the competing interests of those who would be adversely affected by the grant of such relief….” 

Jaffe, 737 F.3d at 29.

48. As noted above, the Movant has not identified any specific relief granted by this 

Court to the Foreign Representative under section 1519 or 1521 of the Bankruptcy Code from 

 
provided in section 901 of this title, subchapters I, II, and III of chapter 11 of this title apply only in a case under such 
chapter”).   
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which he requires protection.  Instead, the Movant is seeking broad affirmative relief, presumably

on the basis that prior orders of the Canadian Court have caused him prejudice and that he is unable 

to protect his interests without it. See, e.g., Objection at ¶ 5 (asserting challenge to the Mechanics 

of Distribution approved via the DIP Order and DIP amendments); ¶¶ 23-29 (expressing 

dissatisfaction with the terms of the Debtor’s court-approved DIP financing); ¶¶ 30-33 (asserting 

that certain terms of the Debtor’s court-approved DIP financing constitute fraudulent transfers and 

tax evasion); ¶¶ 34-35 (asserting that the court-approved settlement agreement was a 

misappropriation of estate assets); ¶¶ 36-38 (taking issue with negotiated compromise approved 

by Canadian Court in connection with standstill agreement); ¶¶ 39-40 (asserting that the court-

approved settlement agreement constituted breach of duties of care and loyalty by Debtor’s board 

of directors); ¶¶ 41-42 (asserting fraudulent misrepresentations in connection with court-approved 

DIP financing); ¶¶ 43-46 (expressing dissatisfaction with certain terms of the court-approved 

settlement agreement).   

49. Because the prejudice to the Debtor if the Motion were to be granted would 

significantly outweigh any harm to the Movant if it were not, the Motion should be denied.  

50. First, the requested relief is not necessary to protect the Movant’s interests.   

51. An examiner would unnecessarily complicate and duplicate the efforts of the 

Monitor, a neutral party and officer of the Canadian Court, which is already overseeing the 

Debtor’s operations and restructuring efforts and routinely reporting to the Canadian Court and 

interested parties on its progress.  While the Movant may be dissatisfied that he has not gained 

traction with the Monitor by alleging the disputed “facts” set forth in the Motion that is not 

evidence that the Monitor has been derelict in its duties.  In fact, there have been no credible 
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allegations that the Monitor is not fulfilling its duties, as demonstrated by (among other things) the 

OSB’s complete dismissal of Movant’s ethics complaint.   

52. Moreover, the appointment of an examiner to “investigate” the misguided 

allegations in the Motion would be a bridge to nowhere.  All of the orders of which the Movant 

complains are final and non-appealable.  They were entered years ago based on the facts and 

circumstances that existed at that time and have been relied on by the parties for years, including 

by the DIP Lender in extending credit to fund the Debtor’s restructuring efforts.  As noted above, 

the same or substantially similar allegations were put before the Canadian Court in the Shareholder 

Committee’s motions, both of which were denied after full briefing and a hearing (and, where 

applicable, upheld on appeal).  

53. Similarly, there is no basis for the appointment of an official shareholders 

committee, as the Canadian Court previously determined.  Again, the fact that the Shareholder 

Committee was unable to gain traction with the Canadian Court is not evidence that the Debtor’s 

shareholders are unable to protect their interests, or that they have been deprived of due process; 

official shareholders committees are not appointed as a matter of course in Canada or in the United 

States.  Moreover, the record reflects the Movant and other shareholders have had every 

opportunity to advance their interests, but have largely neglected to do so.20 In fact, the Ontario 

Court of Appeals adopted the Canadian Court’s finding that the shareholders did not appear and 

dispute the complained-of financing orders at the time they were considered and approved. See

Exhibit G, at ¶ 20 (“None of the shareholders now represented by the Committee took any steps 

 
20 Like here, Court hearings in Canada have been conducted by Zoom in light of the ongoing pandemic.  In addition, 
the Foreign Representative understands that the Movant has never requested to be added to the service list in the 
Canadian Proceeding, though some shareholders may have.  
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to be placed on the service list.  They took no steps to participate and failed to attend the hearings 

in 2013 and 2014 when the orders in issue were granted.  According to their own evidence, the 

shareholders knew of the CCAA proceeding since early 2012.”). 

54. Indeed, despite being advised of the proper manner in which to address issues with 

the Canadian Court, the Movant does not appear to have taken any procedurally appropriate action 

in the Canadian Proceeding outside of any participation in the Shareholder Committee efforts, 

opting instead to engage in a letter-writing campaign. The Movant’s failure or unwillingness to 

address issues before the Canadian Court is not grounds to appoint an official equity committee in 

this Chapter 15 case, and it is not evidence that Movant is unable to protect his interests.  To the 

contrary, the fact that the Movant’s repeated complaints to the Monitor, the OSB, or any of the 

other entities or agencies he has contacted, have not spurred any action by those entities serve only 

to show that the Movant’s unsubstantiated allegations of fraud, tax evasion, and other bad acts are 

unfounded. Appointing an official committee to continue to pursue those theories at the estate’s 

expense would be a fruitless and unnecessary drain on the Debtor’s resources.  

55. Second, the relief requested, if granted, would significantly harm the Debtor’s 

restructuring efforts.  For one, it would require the Debtor’s estate to bear the cost of an official 

shareholders committee and an examiner when, as noted above, neither is warranted under the 

facts and circumstances.  Relatedly, appointing an examiner to perform similar functions to those 

the Monitor already performs as an officer of the Canadian Court would introduce unnecessary 

inefficiency.   

56. Moreover, to the extent the Movant is asking or intends to ask the Court to revisit 

its prior financing orders, varying those would substantially and negatively impact the Debtor’s 

restructuring efforts, as the Canadian Court previously determined.  Those orders, as well as the 
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others of which Movant complains, were considered and approved in light of the facts and 

circumstances that existed at the time, and the DIP Lender has relied on them in continuing to 

extend credit to the Debtor to fund its restructuring efforts and pursuit of the arbitration award 

against Venezuela.  Accordingly, to the extent the Movant (or any official committee) would seek 

to do so, having those orders unwound or “varied” could jeopardize the Debtor’s DIP financing 

and, by extension, creditor recoveries.  

57. For the foregoing reasons, the balance of harms weighs in favor of the Debtor and 

the Court should therefore deny the Motion.  

CONCLUSION 

WHEREFORE, the Foreign Representative respectfully requests that the Court deny the 

Motion and grant such other and further relief as it deems just and proper. 

Dated:  September 20, 2021 
Wilmington, Delaware 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 

/s/ Shane M. Reil
Matthew B. Lunn (No. 4119) 
Shane M. Reil (No. 6145) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 571-6600
Mlunn@ycst.com
Sreil@ycst.com 
 

Counsel to the Foreign Representative 
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