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WatersTrusts 5.1

Waters' Law of Trusts in Canada, 5th Ed.

5 — The Three Certainties
Editor: Donovan W.M. Waters, Contributing Editors: Mark R. Gillen and Lionel D. Smith

51— INTRODUCTION

5.1 — INTRODUCTION

For a trust to come into existence, it must have three essential characteristics. As Lord Langdale M.R. remarked in Knight v.

Knight, ! in words adopted by Barker J. in Renehan v. Malone 2 and considered fundamental in common law Canada, 3 (1) the
language of the alleged settlor must be imperative; (2) the subject-matter or trust property must be certain; (3) the objects of
the trust must be certain. This means that the alleged settlor, whether giving the property on the terms of a trust or transferring
property on trust in exchange for consideration, must employ language which clearly shows his or her intention that the recipient
should hold on trust. No trust exists if the recipient is to take absolutely, but he or she is merely put under a moral obligation
as to what is to be done with the property. If such imperative language exists, it must, second, be shown that the settlor has so

clearly described the property which is to be subject to the trust that it can be definitively ascertained. 4 Third, the objects of
the trust must be equally and clearly delineated. There must be no uncertainty as to whether a person is, in fact, a beneficiary.

If any one of these three certainties does not exist, the trust fails to come into existence or, to put it differently, is void. >

The principle of the three certainties has been fundamental at least since the days of Lord Eldon, and no one today could seek

to challenge the principle; what constitutes certainty, when it is questioned, is an issue of construction for the court. 6

Footnotes

1 Knight v. Knight (1840), 3 Beav. 148, 49 E.R. 58 (Eng. Ch.).

2 Renehan v. Malone (1897), 1 N.B. Eq. 506 (N.B. S.C. [In Equity]).

3 Numerous Canadian cases have referred to the three certainties as essential to the existence of an express trust. A few relatively

recent examples include Goodman Estate v. Geffen (1987), (sub nom. Goodman v. Geffen) 52 Alta. L.R. (2d) 210 (Alta. Q.B.),
reversed (1989), 68 Alta. L.R. (2d) 289 (Alta. C.A.), additional reasons at (1990), 80 Alta. L.R. (2d) 289 (Alta. C.A.), reversed (1991),
80 Alta. L.R. (2d) 293 (S.C.C.), leave to appeal allowed (1989), 101 A.R. 160 (note) (S.C.C.); Quesnel & District Credit Union
v. Smith (1987), 19 B.C.L.R. (2d) 105 (B.C. C.A.); Bank of Nova Scotia v. Société Générale (Canada) (1988), 58 Alta. L.R. (2d)
193 (Alta. C.A.); Faucher v. Tucker Estate (1993), [1994] 2 W.W.R. 1 (Man. C.A.); Howitt v. Howden Group Canada Ltd. (1999),
170 D.L.R. (4th) 423, 26 E.T.R. (2d) 1 (Ont. C.A.); Canada Trust Co. v. Price Waterhouse Ltd. (2001), 288 A.R. 387 (Alta. Q.B.);
Arkay Casino Management & Equipment (1985) Ltd. v. Alberta (Attorney General) (1998), 227 A.R. 280, (sub nom. Arkay Casino
Ltd. v. Alberta (Attorney General)) 64 Alta. L.R. (3d) 368, [1999] 4 W.W.R. 334 (Alta. Q.B.); Parsons v. Cook (2004), 238 Nfld.
& PE.IR. 16, 7 ET.R. (3d) 92 (N.L. T.D.); McMillan v. Hughes (2004), 11 E.T.R. (3d) 290 (B.C. S.C.); Saugestad v. Saugestad,
2006 CarswellBC 3170, 28 E.T.R. (3d) 210 (B.C. S.C.), reversed in part on other grounds 2008 CarswellBC 123, 37 E.T.R. (3d)
19, 77 B.C.L.R. (4th) 170 (B.C. C.A.) at para. 82 [(S.C.)]; Re Graphicshoppe Ltd., 2005 CarswellOnt 7008, 78 O.R. (3d) 401 (Ont.
C.A.) at para. 10; VanDenBussche v. Craig VanDenBussche Trust (Trustee of), 2009 CarswellMan 557, (sub nom. VanDenBussche v.
VanDenBussche Trust) 247 Man. R. (2d) 174,55 E.T.R. (3d) 179 (Man. Q.B.); and Sun Life Assurance Co. of Canada v. Taylor (2008),
2008 CarswellSask 678, 322 Sask. R. 153, [2009] 2 W.W.R. 286 (Sask. Q.B.); and Suen v. Suen, 2013 BCCA 313, 2013 CarswellBC
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5. — INTRODUCTION, WatersTrusts 5.1

1957, 46 B.C.L.R. (5th) 248, 88 E.T.R. (3d) 179, [2013] 10 W.W.R. 311, 340 B.C.A.C. 176, 579 W.A.C. 176 (B.C. C.A.) at para. 45,
followed in Brown v. Manuch Estate, 2015 BCSC 1966, 2015 CarswellBC 3122, 14 E.T.R. (4th) 119 (B.C. S.C.) at paras. 147-150.

4 The property interest which each beneficiary is to take must also be clearly defined. See below, Part III D.

5 In Angus v. Port Hope (Municipality), 2017 ONCA 566, 2017 CarswellOnt 10123, 28 E.T.R. (4th) 169, 64 M.P.L.R. (5th) 202 (Ont.
C.A.), additional reasons 2017 ONCA 637, 2017 CarswellOnt 12020, 34 E.T.R. (4th) 1 (Ont. C.A.), leave to appeal refused lan
Angus v. Municipality of Port Hope, 2018 CarswellOnt 7518, 2018 CarswellOnt 7519, [2017] S.C.C.A. No. 382 (S.C.C.) at para.
95 [2017 ONCA 566], the Court of Appeal underlined that the three certainties are “reflexive”. That is, the evidence, or the lack
of it, concerning certainty of the purported trust property or of the trust objects, may assist in establishing whether or not there is
certainty of intention to create a trust.

6 For an instance where the lower court and the appeal court differed as to whether the three certainties were established, see Angus
v. Port Hope (Municipality), ibid.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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WatersTrusts 5.111

Waters' Law of Trusts in Canada, 5th Ed.

5 — The Three Certainties
Editor: Donovan W.M. Waters, Contributing Editors: Mark R. Gillen and Lionel D. Smith

5.1IIT — CERTAINTY OF SUBJECT-MATTER

5.1I1 — CERTAINTY OF SUBJECT-MATTER

A question beyond the scope of this work is what constitutes property. However, whether a licence to hunt big game, issued by
a public authority, and described in the terms of the licence as “non-transferrable and non-assignable”, constitutes trust property

was raised in 45325 Yukon Inc. v. Kiselbach.>* Unfortunately, it was not considered. We find it more persuasive that such a
permission to act is not property, but a right attaching to the permitted party. In 45325 Yukon Inc. it was also argued, but not
considered, that, if the settlor covenants that ascertained property will be settled upon the covenantee when it is acquired by
the covenantor at a later date, the property to be acquired cannot constitute trust property. Ownership in the settlor is required

at the time the covenant is entered into. >

For a trust to be validly created, it must also be possible to identify clearly the property that is to be subject to the trust. %
Moreover, even if the trust property is thus clearly defined, the shares in that property which the beneficiaries are each to take
must also be clearly defined. Certainty of subject-matter as a term refers to both of these required certainties.

If the language employed provides clear evidence of the intention to create a trust, no trust can yet come into existence if it is
impossible to determine what the trust property is. This is so whether the settlor purports to transfer property or declares him-
or herself trustee of his or her property. “The bulk of my residuary estate” is uncertain; nothing can therefore pass to the trustees

or be held by the settlor as trustee. o7 But, as Cameron J.A. once put it, “this must be an elementary consideration, and scarcely

requires authority to support it.” 9 Trusts of such a kind are normally attempted to be grafted upon gifts already made — for
example, “$50,000 to my wife, A, the bulk of which I entrust her to appoint between X, Y, and Z”” — and the result is that, the
trust having failed, the donee (A) takes the whole property.

Trust property must also be assignable, as for instance a right of action, or transferable, as personalty that could be subject to
a restraint on alienation. It also must constitute existing property; future property, whether to be created in the future, or, being
in existence, conveyed to the trustee in the future by a third party who at present has an absolute interest, exists only, if it exists

at all, in the trustee’s right of action to compel creation and/or transfer. ” But, save perhaps in a sense with future property,
these are not the issues that are raised with the requirement that the trust property be “certain”. Certainty concerns the clarity
of the identification of the trust subject-matter.

A. — Relationship Between Certainty of Intention and Certainty of Subject-matter

More difficult questions arise when the settlor’s indecisiveness as to the trust property suggests that he or she did not have in
mind a trust obligation at all. The settlor may have used language which, though precatory, appears prima facie to show trust
intention, and then have left the description of the property of the alleged trust so vague that it reveals his or her true intention

to have been to make an absolute gift with an attached moral obligation or, occasionally, to confer a conditional gift. 100
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5.l — CERTAINTY OF SUBJECT-MATTER, WatersTrusts 5.11I

Sometimes there is an obvious interaction between the language communicating the intention and the description of the trust

102 the testator divided his property between his widow and his sons, and continued, “I wish and

property. 101 1y Perryv. Perry,
do want that my only daughter, Edith Florence, shall inherit from her mother a share equal to that of the boys named above, and
the balance to be divided in equal shares between all our children then living.” The language was precatory, but questionable as to
the nature of the obligation it was intending to impose. Whatever that language meant, however, the subject-matter was “inherit
from her mother a share”; did this mean a share of the mother’s own property or a share of the property devised to her by the

testator? And, if that was uncertain, what “balance” was to be divided? Language and property description interacted, therefore,

in determining the intent of the testator. 103 The property description being uncertain, this alone would render the trust void.

B. — Residuary Estates

An undivided interest in certain property satisfies the test, 104 45 does a chose in action or an interest in a chose in action. A
specific share in residuary estate is also sufficiently definite. This is demonstrably so when the trust is testamentary, because the
trust, like the will, takes effect from death, and, though the executors have a period thereafter during which they may wind up
the estate and ultimately are able to assess the value of the residue, nevertheless the share of residue is taken to be known at the

date of death. !9 What s the position, however, when the settlor creates an inter vivos trust, under which his or her beneficiaries
are to have interests in his or her net estate? Has the trust property to be certain both when the trust is set up and when the trust
terms are to begin to operate, or need it be certain only on the latter occasion? At first blush one might have said certainty when
the trust terms are to begin to operate is sufficient. After all, the purpose of a rule as to certainty of trust property is presumably

so that it is possible to say at the time when beneficiaries are entitled to payments what property is to act as the fund. 106 Byt
this is not the law, nor was it Spence J.’s view in Re Beardmore Trusts. 197 1 that case an inter vivos trust %% was set up to

take effect upon the settlor’s death when the trustee was to hold three-fifths of the settlor’s net estate 109 for the wife for life or
until remarriage, remainder for the two children of the marriage. There was no question as to trust intention, and no question
as to the shares each beneficiary was to take. But one reason given by the learned judge for the voidity of the trust was that
“the subject-matter of the trust is not described with sufficient exactness to permit that such matter be ascertained at the time

111

the trust was created.” 10 Mussoorie Bank v. Raynor, " which the judge cited, was in fact concerned not only with certainty

of trust subject-matter, but with precatory language and the contention that an absolute gift was sought to be cut down by a

gift over. The old case of Sprange v. Barnard 112 \as also concerned with the cutting down of an absolute gift. Moreover, both
cases involved testamentary trusts; but — and this may have been crucial in Spence J.’s thinking — both trusts would have been
set up by a will yet operate over whatever property the immediate testamentary donee did not use during the donee’s lifetime.
Therefore, Spence J. seems to have reasoned, in each of these precedents, between the date of the will taking effect and the date
of the trust terms coming into operation the trust property was uncertain. Those cases, he thought, decided the case in hand.

In the light of the authorities there is much to be said for this conclusion. If the rule requiring certainty were a matter of
convenience only and a trust would be valid provided the property was clearly defined when the trust terms operated, then
gifts of “whatever is left” after A’s death would not have failed, as they so often have, for uncertainty of trust property. But is
there any reason why the law should not adopt a wait and see rule? Time will tell whether there is any property upon which
the trust terms are to operate. What reason is there for striking down the trust before any beneficiary can claim anything from

the trustee? ''® And if any beneficiary dies after the trust is set up, and before the terms operate, is the administration of his or
her estate more complex than when a remainderman dies during the lifetime of the life tenant in whose favour there is a power
of encroachment? The cases on testamentary trusts have been vitally concerned with trust language and the rules concerning

absolute gifts, as we have seen, and Re Beardmore Trusts is therefore unique in that those problems were absent. 14 However,
Beardmore exposes what can be argued to be the arbitrariness of the timing of the certainty of property rule, and on that point

it may not be immune from assault. 13

C.— Use of Formula to Determine Quantum of Subject-matter
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When the courts say that there must be certainty of subject-matter, they mean that the property must either be described in the
trust instrument, or there must be “a formula or method given for identifying it.” 16 This latter form of certainty more often

occurs with fixing the quantum of beneficiaries’ interests, 17 but it can occur with the whole trust property. For example, the
testator may leave all his or her property to trustees and then require them to hold “a sufficient sum of money to produce $500
per annum” for the X hospital. Such a gift would not fail for uncertainty because, though it may be difficult to determine against
the background of varying interest rates from year to year what sum will produce $500 per annum, the size of the annuity is
quite clear and the capital required “can be approximately and easily ascertained”. 118

The point is that if the court on a request by the trustees can determine the quantum of the trust property, then the trust will
not fail, but the court must have objective standards by which to determine the quantum. Should the settlor say, to amend the
example just given, “a sufficient sum of money so as to produce a reasonable income for A,” then difficulties can arise. The
trustees have not been left to decide what in their discretion is reasonable; had they been given this discretion then an adequate

formula would have been required for quantifying the trust property. In the English case of Re Golay s Will Trust, 19 Ungoed-
Thomas J. was prepared nevertheless to say that, though different trustees might hold varying notions upon what is reasonable,
the word “reasonable” is sufficiently objective that, on an application being made, the court can determine what the income is
to be. The courts undoubtedly lean as far as possible in favour of upholding the settlor’s disposition, but it is at least arguable
whether this case does not lean too far. What are the criteria for determining what is reasonable income? It does not necessarily

infer need; the wealthy beneficiary is not excluded. 120 And may the trustees consider the other calls that are to be made upon
the trust capital, for example, the maintenance of infants who have capital interests?

In determining certainty, what the courts are looking for is the certainty of concept rather than whether it is too difficult to

ascertain the subject-matter. 121" “Reasonable income” seemed to the learned judge in Re Golay to satisfy that test.

Of course, certainty of the property that is to be subject to an express trust can always be obtained by the settlor or testator
transferring nominal property to the trustees; for instance, he or she settles $100 “plus such other property as shall later be

added.” '?? The settlor, the personal representatives, or third parties may then add this further property. However, though this
familiar device secures certainty, it is of no assistance if the creator of the trust has described what shall constitute that further
property, and the description lacks definition or ascertainability. No one can determine what is meant by a trust of $100 plus
“the bulk of my estate”, for instance; the trust will remain a trust of $100. It will indeed be sufficient, on the other hand, if the
creator of the trust employs a formula; for example, the creator gives his or her executors and trustees the power to transfer to
the trust of $100 such other assets from his residuary estate as they shall choose.

D. — Certainty of Beneficial Shares

Even if the trust property is clearly defined or ascertainable, the trust will still be void and the trust property revert to the settlor

23 where

if the beneficial shares in that property are not clearly defined. The classic example of such failure is Boyce v. Boyce !
the testator devised certain houses to his trustees on the terms that his daughter, Maria, should have one house in fee simple,
“whichever she may think proper to choose or select,” and the remaining houses should go to his other daughter, Charlotte, in

fee simple. Maria predeceased the testator, the choosing machinery therefore broke down, and the consequence was that the

trust failed and Charlotte took nothing. The property which each beneficiary was to have was uncertain. 124 Since Maria was
to have one house, and Charlotte the remaining houses, it is curious that the court could not have construed the trust as a gift to

Charlotte of the houses, subject to the right of Maria to choose one of them for herself. 125

Sran v. Sands & Associates '2° provides a more recent example. In a declaration of trust the settlor clearly identified lands
subject to the trust but then declared in one clause that, “I hold legal and registered title to the Lands and Gurjant Singh Sran is
the beneficial owner of 50% in the Lands”, and in another clause that, “I do not and will not hold any beneficial interest in the
Lands whatsoever and all benefits and advantages from the Lands which are received by me, the undersigned and bare trustee,
are on account and for the benefit of Gurjant Singh Sran and will be delivered to Gurjant Singh Sran forthwith upon receipt
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[of a sum of money to be paid by Gurjant Singh Sran].” Smith J. found there was no trust since it was, “unclear whether the
purported trust relate[d] to the entirety of the Property, or to 50% of it.”

The quantum of property allocated to each interest may be totally vague. The testator may make a gift of specific property
to trustees to distribute “such part or portion thereof as they may think best and proper” among a class of persons according

to need, “and the remainder thereof” to be devoted by the trustees in their discretion to certain charitable purposes. 27 1t is
not only uncertain what amount of property is to be available for distribution among the class, but also as a consequence the
sum available for distribution among charities is uncertain. The trust is therefore void. What the testator had in mind was a
distinct discretionary trust for the class, and another for the charitable purposes. The testator would have succeeded had he or
she allocated definite amounts of property to each trust, for there is no objection to discretionary trusts per se. In such a trust, the
trustees may determine what amount of property, if any, is to be received by each beneficiary. In a sense, the settlor delegates
to his or her trustees the determination of the size of the beneficiaries’ interests. !*®
E. — Changes in the Nature of the Trust Property

Finally, it should be noticed that there is nothing to prevent a trustee changing the nature of the trust property through exercise
of his or her power of investment. Certainty of subject-matter requires only that the trust property be initially defined or
ascertainable; if it is changed in character by, for example, the sale of land and the purchase of shares, the trust property obviously

retains its ascertainability. 129

Footnotes

94 45325 Yukon Inc. v. Kiselbach, 2016 YKSC 46, 2016 CarswellYukon 104, 25 E.T.R. (4th) 307 (Y.T. S.C.).

95 If the promise, being a covenant, is enforceable, and the property in question is in fact acquired by the covenantor, the promisee has
a personal right to sue the would-be settlor for performance.

96 This concept applies to all trusts, including alleged statutory trusts. In Green v. Ontario (1972), [1973] 2 O.R. 396, 34 D.L.R. (3d)
20 (Ont. H.C.), the plaintiff claimed that s. 2 of the Provincial Parks Act, R.S.0. 1970, c. 371, imposed a statutory trust upon the
province with regard to dedicated parkland in Ontario. Apart from the fact that the learned judge could find no obligation as trustee
imposed on the province, nor who could be the trust beneficiary, he drew attention to the power of the province under the Act “to
increase, decrease or even put an end to or ‘close down’ any park” (at 31 [D.L.R.]). There was, therefore, he said, no certainty of
subject-matter of the alleged trust.

It is sufficient that the property be clearly identified so, for instance, a reference to “Group Insurance coverage provided by the
deceased’s employer, Moor Business Forms” was sufficient to identify the proceeds of a particular insurance policy. See Shannon
v. Shannon, 1985 CarswellOnt 699, 19 E.T.R. 1 (Ont. H.C.); and similarly in Schorlemer Estate v. Schorlemer, 2006 CarswellOnt
8155, 29 E.T.R. (3d) 181 (Ont. S.C.J.) a reference to “any policies of life insurance on his life through his employer” was sufficient
where the person had only one employer and only one policy of insurance.

Though it must be possible to identify the trust property, it is also essential, unless the trustee has given value, that the property is
held in title by the trustee. Only then can there be a valid trust.

97 Certainty of subject-matter (or of the initial trust fund assets) is an essential element in establishing the segregation of the trust fund
from other property: Palmer v. Simmonds (1854), 2 Drew. 221, 61 E.R. 704; Bromley v. Tryron (1951), [1952] A.C. 265, [1951] 2 All
E.R. 1058 (U.K. H.L.). Similarly, a reference to “other property” that was to be sold and the proceeds used to form the corpus of a
trust was found not to be sufficiently certain because the expression “other property” was capable of several plausible interpretations
in the circumstances — see Re Romaniuk (1986), 48 Alta. L.R. (2d) 225, 23 E.T.R. 294 (Alta. Surr. Ct.). See also Almecon Industries
Ltd. v. Anchortek Ltd. (2004), 48 C.B.R. (4th) 165, 246 F.T.R. 150 (F.C.).

The amount of the subject-matter need not be great for it to be certain — an amount of $10 was held to satisfy the requirement of
certainty of subject-matter in Re Kadar Estate (1997), 17 E.-T.R. (2d) 171 (B.C. S.C.). The initial trust property may be a gold coin,
frequently employed in deeds of trust.
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Perry v. Perry [1918] 2 W.W.R. 485, 40 D.L.R. 628 (Man. C.A.) at 639 [D.L.R.].

These requirements were alluded to in 45325 Yukon Inc. v. Kiselbach, 2016 YKSC 46, 2016 CarswellYukon 104, 25 E.T.R. (4th)
307 (Y.T. S.C)).

In Manufacturers Life Insurance Co. v. Senesouma, 2016 ABQB 495, 2016 CarswellAlta 1652, 45 Alta. L.R. (6th) 43, 86 R.F.L.
(7th) 223 (Alta. Q.B.), a husband was bound by a contractually binding Separation Agreement to make the proceeds of an insurance
on his life available to the wife who would hold the proceeds in trust for their children. However, the Agreement failed to spell out
with sufficient certainty that the disputed policy was the intended trust property, and the deceased husband later designated another
as the policy beneficiary. The court held that the husband because of, and as of the time of, the contract was subject to a Soulos v.
Korkontizilas constructive trust of the proceeds of the policy in favour of the wife and, as trust beneficiaries, the children. See further
on this Supreme Court of Canada constructive trust, chapter 11, Part I D 2.

An often quoted case is Mussoorie Bank v. Raynor (1882), (1881-82) L.R. 7 App. Cas. 321 (India P.C.), where Sir Arthur Hobhouse
noted that uncertainty of words has a “reflex action” upon the construction of the donor’s language. There the testamentary words
were, “feeling confident that she will act justly to our children in dividing the same when no longer required by her.”

Perry v. Perry, [1918] 2 W.W.R. 485, 40 D.L.R. 628 (Man. C.A.).

This discussion of Perry v. Perry and the interaction between certainty of intention and certainty of subject-matter was referred to
with approval in Giles v. Westminster Savings Credit Union, 2006 CarswellBC 183, [2006] B.C.J. No. 159 (B.C. S.C.) at para. 240.

U.S. Trust Co. of New Yorkv. C.LR.,296 U.S. 481, 80 L. Ed. 340 (1936).

Though, of course, it may be proved that creditors of the estate have claims which prevent there being any residue. Trusts of specific
property may be annihilated by abatement of the property to meet creditors’ claims. Nevertheless, the law regards such trusts as
having certainty of property. Why? Is it an adequate explanation that the interests of trust beneficiaries vest at death?

Certainty would have to exist when the trust is created, if the trustees have administrative duties to perform prior to any payment to
a beneficiary as, e.g., in an accumulation trust.

Re Beardmore Trusts (1951), [1951] O.W.N. 728, [1952] 1 D.L.R. 41 (Ont. H.C.). This position was also taken, following Re
Beardmore Trusts, in Ernst & Young Inc. v. Central Guaranty Trust Co. (2001), 283 A.R. 325, 36 E.T.R. (2d) 200, 12 B.L.R. (3d)
72 (Alta. Q.B.), additional reasons at (2002), 304 A.R. 1 (Alta. Q.B.) at 218-20 [B.L.R.]. In Ernst & Young Inc. v. Central Guaranty
Trust Co., the funds were to be held in trust to meet warranty obligations on warranties sold by car dealerships on behalf of a warranty
provider. The trusts were set up with an initial $1 and further contributions were to be made based on subsequent actuarial assessments
of amounts required to meet warranty obligations. At the start of the trust these amounts were uncertain. The decision in this Ernst
& Young case was overturned on appeal on the basis that the issue of the validity of the trust was res judicata pursuant to an earlier
bankruptcy proceeding order. The appeal decision noted that because it disposed of the appeal on the basis of res judicata it was not
necessary for it to consider the trial judge’s conclusions relating to the validity of the trusts. The Court of Appeal did, however, indicate
it had reservations about the trial judge’s conclusions on that issue. See Ernst & Young Inc. v. Central Guaranty Trust Co., 2006
CarswellAlta 1479, 397 A.R. 225,28 E.T.R. (3d) 174 (Alta. C.A.), leave to appeal refused 2007 CarswellAlta 517,2007 CarswellAlta
518, [2007] S.C.C.A. No. 9 (S.C.C.). The Ernst & Young case was referred to in Gouin v. Gouin, 2005 CarswellAlta 972, 17 E. T.R.
(3d) 264 (Alta. Q.B.), at para. 25 where it was noted that “a trust of an expectancy can be enforced where a contractual obligation has
been undertaken to subject property expected to be acquired in the future to a trust” (see chapter 6, Part II) and the court commented
that it was “not entirely clear” how this was to be reconciled with the result in Ernst & Young.

On the separation of the settlor from his wife.
Le., less debts, expenses and succession duties.

Supra, note 107, at 46 [D.L.R.]. There was no means of knowing till the settlor’s death how much three-fifths of the net estate would
be, and indeed it might be nothing at all if the settlor died insolvent. See also Mordo v. Nitting, 2006 CarswellBC 2934, [2006] B.C.J.
No. 3081 (B.C. S.C.) at para. 310.
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Supra, note 101.
Sprange v. Barnard (1789), 2 Bro. C.C. 585, 29 E.R. 320 (Eng. Ch.).

There were no investment or administrative duties concerning the trust property which were to be carried out prior to the death of
the settlor.

Divorce or separation trusts where a spouse purports to settle future property, e.g., his or her future wages, salary, or future business
earnings, would be void unless consideration is given by the other spouse, as future property may only take the form of a contract to
transfer. See chapter 3, Part IV A 2. Does the net residuary estate on the death of a living settlor constitute future property?

E.g., the testator says, “$50,000 to A, and whatever is left at his death on trust for B, C and D equally.” The precedents discussed
carlier, Part IT A 2, show that this would be argued as a life tenancy for A, remainder to B, C and D. The opposing argument would be
that the gift to A is absolute and the later derogation repugnant. Either there is a trust which both takes effect and has its terms operate
from the date of the $50,000 vesting in A, or there is no trust at all. In Beardmore, the operation of the trust terms was delayed until
some time after the trust took effect. Only if such delay is void is there no trust at all.

In Phillips v. Spooner (1980), [1981] 1 W.W.R. 79, 7 E.T.R. 157 (Sask. C.A.), the deceased had entered into a separation agreement,
under seal, with his first wife in which he had agreed that in certain circumstances the wife could apply to the court for half of his
assets at death. He covenanted that his personal representatives would consent to such an application. Unfortunately, the Court of
Appeal found no need to comment on the validity of this clause, which is not infrequently found in such agreements.

G.G. Bogert and G.T. Bogert, Handbook of the Law of Trusts, 5th ed. (1973) at 72.

E.g., “to A, B, C and D as to income, and as to capital when D attains 25, in such shares as my trustees in their sole discretion
shall choose.”

Crawford v. Mound Grove Cemetery Assn., 218 111. 399, 75 N.E. 998 (1905) at 1002 [N.E.] (1905, S. Ct. 111.).

Re Golay s Will Trust, [1965] 1 W.L.R. 969, [1965] 2 All E.R. 660. If a testator leaves his residuary estate to his spouse, and gives to
his executors or testamentary trustees the power to determine which assets shall be the property of a “spouse trust”, it is arguable that
a trust is only created at that moment when the first item of property is so allocated. Subsequent allocations would then be regarded
as transfers to an existing trust. (For the purposes of the /ncome Tax Act, R.S.C. 1985 (5th Supp.), c. 1, s. 70(6), such allocations to
a spouse trust must be completed within thirty-six months of the testator’s death). In effect the testator is delegating to his executors
or trustees part of the role of creating the trust.

An opposing argument is that the discretion should be seen as an adequate formula for determining the trust property, and the trust is
therefore created on the moment of the testator’s death, i.e., by his will. At that moment there is a conceptual certainty of trust property.

Given the trend of modern decisions, the second argument seems more likely to be upheld. The difficulty with it, however, is that,
if for any reason the trustees do not allocate assets to the trust, the court may conclude that it is unable to exercise such a broad
discretionary obligation in their place. On the other hand, McPhail v. Doulton (1970), [1971] A.C. 424,[1970] 2 All E.R. 228 (U.K.
H.L.) at 457 [A.C.], at 247 [All E.R.], suggests that today the courts will go a long way towards exercising, or ensuring the exercise
of, a trustee discretion in order that the trust shall not be said to fail for uncertainty. It may appoint new trustees, or require the
professional preparation of a proposal for the allocation of assets to the “spouse trust”.

The importance of the difference between these arguments is that s. 70(6)(b) of the Income Tax Act (ibid.), as amended, requires the
spouse trust to be “created by the taxpayer’s will”. The problem can be avoided, however, if the testator in his or her will deputes one
asset, however nominal, as spouse trust property, and then confers the above trustee discretion.

See further on the subject of discretionary powers and the doctrine of uncertainty, F.D. Baker, “Are Wills Draftsmen Misusing
Discretionary Powers?” (1973-4) 1 E & T.Q. 172.

See R.E. Megarry (1965), 81 L.Q.R. 481.
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Re Gape, [1952] Ch. 418, affirmed [1952] Ch. 743 (Eng. C.A.) (Roxburgh J.). The issue here was the certainty of a condition
subsequent; “take up permanent residence in England”. The certainty of concept in relation to certainty of subject-matter has been
accepted in Canada in, for example, Larochelle v. Soucie, supra note 14, at para. 221. In Larochelle (at para. 220) the subject-matter
was said to have consisted of “all rights and beneficial interest in and to all property owned by Al” and this was held to satisfy the
requirement of certainty of subject-matter. See also Grewal v. Khakh, 2018 BCCA 357, 2018 CarswellBC 2479, 14 B.C.L.R. (6th) 18,
39 E.T.R. (4th) 200, 93 R.P.R. (5th) 7 (B.C. C.A.) where uncertainty as to the subject-matter of the trust was reconciled by reference
to the circumstances in which the declaration of trust was made.

The same thing can be done with a declaration of trust, when the settlor declares him- or herself from henceforth to be a trustee of
his or her assets for others.

Boyce v. Boyce (1849), 16 Sim. 476, 60 E.R. 959. In Re Moore, [1901] 1 Ch. 939, a purpose trust was to end at an uncertain and
unascertainable time. In Arkay Casino Management & Equipment (1985) Ltd. v. Alberta (Attorney General) (1998), 227 A.R. 280,
(sub nom. Arkay Casino Ltd. v. Alberta (Attorney General)) 64 Alta. L.R. (3d) 368, [1999] 4 W.W.R. 334 (Alta. Q.B.), the share
of winners of a gambling jackpot at a casino was determined by specified amounts to be paid out of the jackpot to winners holding
specified types of poker hands. See also Ernst & Young Inc. v. Central Guaranty Trust Co., supra, note 107; Greenwood v. Greenwood,
2010 BCSC 1353, 2010 CarswellBC 2563, [2010] B.C.J. No. 1902 (B.C. S.C.); and Sran v. Sands & Associates, 2010 BCSC 937,
2010 CarswellBC 1751, 69 C.B.R. (5th) 99 (B.C. S.C.).

Boyce v. Boyce was referred to in Ernst & Young Inc. v. Central Guaranty Trust Co., supra, note 107. There the beneficiaries of
purported trust included warranty holders but the court found that no one could say either at the outset nor during the currency of the
purported trust that anyone could know with any certainty what warranties were outstanding or what their terms were and thus the
court concluded that it was impossible to say what each putative beneficiary’s share of the funds would be.

It is also curious that in Sprange v. Barnard (1789), 2 Bro. C.C. 585, 29 E.R. 320 (Eng. Ch.), the construction was not different. £
1300 was held for T.S. “for his sole use; and at his death the remaining part of what is left, that he does not want for his own wants
and use, to be divided between” certain persons. Was T.S. absolutely entitled or had he an income interest only? Arden M.R. thought
T.S. absolutely entitled as “the remaining part” failed for uncertainty. Would it not have met the testator’s language more adequately
to have found a life interest in T.S. and a power to draw on capital, with remainder divided equally among the enumerated persons?

In Guild v. Mallory (1983), 144 D.L.R. (3d) 603 (Ont. H.C.), the court was reluctant to reach the result suggested in Boyce v. Boyce
where the effect was to frustrate the intended gift by the testator.

Sran v. Sands & Associates, 2010 BCSC 937, 2010 CarswellBC 1751, 69 C.B.R. (5th) 99 (B.C. S.C.) at para. 64. For another example
of a difficulty in determining the shares of the alleged beneficiaries of the trust, see Giles v. Westminster Savings Credit Union, 2006
CarswellBC 183, [2006] B.C.J. No. 159 (B.C. S.C.), affirmed 2007 CarswellBC 2071, [2007] 12 W.W.R. 579 (B.C. C.A.) at para.
203 [(S.C))].

Wilce v. Van Anden, 248 111. 358, 94 N.E. 42 (1911), especially at 45.
See further on discretionary trust chapter 12, Part II D.

This discussion was referred to in Mordo v. Nitting, supra, note 110, at para. 310. Initial ascertainability does not exist, so far as
case law is concerned, unless specific property is earmarked as the trust property. Once this has occurred, and the trust has come
into effect, the trust beneficiary can trace that property, whether it is converted into other forms, or, if money, it is mixed with other
funds. See further chapter 26. If a statutory trust in favour of the Crown is imposed upon moneys withheld by the employer from
the employee’s wages as income tax due from the employee, but the statute also provides that the withheld moneys “shall be kept
separate and apart” from the employer’s own moneys, such separation is necessary before the trust can come into existence, and
the withheld sums become traceable: Dauphin Plains Credit Union Ltd. v. Xyloid Industries Ltd., [1980] 1 S.C.R. 1182, 108 D.L.R.
(3d) 257 (S.C.C.), especially at 265-267 [D.L.R.] (see also Neal v. Toronto Dominion Bank (1997), 25 O.T.C. 142 (Ont. Gen. Div.
[Commercial List]; and Caisse Populaire Desjardins de I’Est de Drummond v. Canada, 2009 CarswellNat 1568, 2009 CarswellNat
1569, [2009] 2 S.C.R. 94, 309 D.L.R. (4th) 323 (S.C.C.)). The position is different with deductions under the Income Tax Act, R.S.C.
1985 (5th Supp.), c. 1, s. 227(4), (4.1), the Canada Pension Plan, R.S.C. 1985, c. C-8, s. 23(3), (4), and the Employment Insurance
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Act, S.C. 1996, c. 23, s. 86(2), (2.1), because there withheld moneys are “deemed to be separate” from the employer’s own fund,
whether or not the employer actually separates them: ibid.
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