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Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)  

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

 
 

NOTICE OF MOTION 

(New Excise Duty Security) 
(Returnable July 11, 2022) 

Rothmans, Benson & Hedges Inc. (the “Applicant” or “RBH”) will make a motion before 

the Honourable Mr. Justice McEwen of the Ontario Superior Court of Justice (Commercial List) 

on July 11, 2022 at 10:30 a.m., or as soon after that time as the motion can be heard, by Zoom 

videoconference, the details of which will be circulated to the Service List upon receipt from the 

Court.  

THE MOTION IS FOR an Order substantially in the form attached at Tab 3 of the Applicant’s 

Motion Record, among other things: 

1. abridging and validating the time for service and filing of the Motion Record of the 

Applicant and the tenth report of Ernst & Young Inc. in its capacity as Monitor of the Applicant 

(the “Monitor”), to be filed (the “Tenth Report”);  

2. authorizing the Applicant to post collateral, bonds and/or other security as required by the 

Excise Act Amendments (defined below) of up to $5 million (the “New Excise Duty Security”), 
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and permitting the New Excise Duty Security to be required, received and/or held 

notwithstanding any restrictions to the contrary in the Initial Order (defined below); and  

3. granting such other relief as this Honourable Court may allow. 

 

THE GROUNDS FOR THE MOTION ARE: 

Background  

1. On March 22, 2019, the Court granted an initial order pursuant to the Companies’ 

Creditors Arrangement Act (Canada) (the “CCAA”). On April 5, 2019, the Court granted an 

amended and restated initial order, which was further amended and restated by a second 

amended and restated initial order, dated April 25, 2019 (the “Initial Order”).  

2. Among other things, the Initial Order (i) authorized the Applicant to post Bonding 

Collateral (as defined therein) in an aggregate amount not exceeding $31,100,000 in relation to, 

among other things, federal excise tax requirements imposed in the ordinary course and 

consistent with past practice; and (ii) restricted taxing authorities from requiring additional 

bonding or other security in connection with Sales & Excise Taxes (as defined therein). 

3. Recently, the Canadian Federal government introduced a new excise duty framework 

applicable to vaping products manufactured in Canada or imported and intended for use in a 

vaping device in Canada (the “Excise Act Amendments”).   

4. Among other things, the Excise Act Amendments require manufacturers and importers of 

vaping products to register for a vaping stamp regime, which requires that all vaping products 

entering the Canadian duty-paid market be packaged with an excise stamp affixed to the product 

showing that duties have been paid. 
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5. The Applicant imports packaged vaping products for the Canadian duty-paid market and 

must affix vaping excise stamps to all such products imported into Canada on or after October 1, 

2022 (the “Amendment Effective Date”).   

6. There is urgency to obtain the vaping excise stamps and begin applying them in the 

manufacturing process as soon as possible to prevent delay in having the Applicant’s vaping 

products packaged with the required stamps and available for sale in Canada by the Amendment 

Effective Date. 

7. The CRA requires the New Excise Duty Security of up to $5 million as one of the 

conditions of the vaping excise licence application, which must be approved to obtain the vaping 

excise stamps. Since this is a new licensing framework for vaping products, failure to comply 

with the relevant requirements could result in the Applicant being unable to import vaping 

products into Canada on or after the Effective Date.   

8. The Applicant believes that it is appropriate to provide the New Excise Duty Security and 

seeks authorization to do so promptly.   

9. Since the Excise Act Amendments are new, posting the New Excise Duty Security will not 

be “consistent with past practice” as required by the Initial Order authorization for Bonding 

Collateral. As a result, the Applicant seeks authorization to post the New Excise Duty Security 

separate from, and in addition to, the Bonding Collateral permitted in the Initial Order and 

notwithstanding any restrictions in the Initial Order.  

10. The Monitor supports the requested relief.  

11. RBH also relies upon the following:  
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(a) section 11 and other provisions of the CCAA and the inherent and equitable 

jurisdiction of this Court;  

(b) section 63 of the Initial Order, which permits the Applicant to from time to time 

apply to the Court to amend, vary, supplement or replace the Initial Order; 

(c) rules 2.03, 3.02, 16, 37 and 39 of the Rules of Civil Procedure (Ontario), as 

amended; and  

(d) such further and other grounds as counsel may advise and this Honourable Court 

may permit.  

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

(a) the Affidavit of Peter Luongo sworn July 6, 2022;  

(b) the Tenth Report of the Monitor, to be filed; and 

(c) such further and other materials as counsel may advise and this Court may permit.  

 

July 6, 2022 McCarthy Tétrault LLP 
Suite 5300, Toronto Dominion Bank Tower 
Toronto ON  M5K 1E6 
 
 
R. Paul Steep LSO#: 21869L 
Tel:  416-601-7998 
Email:  psteep@mccarthy.ca  

James D. Gage  LSO#: 34676I 
Tel:  416-601-7539 
Email:  jgage@mccarthy.ca 

Heather Meredith LSO#: 48354R 
Tel:  416-601-8342 
Email:  hmeredith@mccarthy.ca  
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Natasha Rambaran LSO#: 80200N 
Tel:  416-601-8110 
Email:  nrambaran@mccarthy.ca   

 Lawyers for the Applicant 

TO: SERVICE LIST  



 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED AND IN THE MATTER OF A PLAN OF COMPROMISE 
OR ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

Court File No:  CV-19-616779-00CL 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

Proceeding commenced at Toronto 

 
NOTICE OF MOTION 

(New Excise Duty Security) 
(Returnable July 11, 2022) 

 McCarthy Tétrault LLP 
Suite 5300, TD Bank Tower 
Toronto ON  M5K 1E6  
 
R. Paul Steep  LSO#: 21869L 
Tel:  416-601-7998 
Email:  psteep@mccarthy.ca  

James D. Gage  LSO#: 34676I 
Tel:  416-601-7539 
Email: jgage@mccarthy.ca 

Heather Meredith  LSO#: 48354R 
Tel:  416-601-8342 
Email:  hmeredith@mccarthy.ca  

Natasha Rambaran  LSO#: 80200N 
Tel:  416-601-8110 
Email:  nrambaran@mccarthy.ca   

Lawyers for the Applicant 
45229242 

 



  

 

 

 

 

 

 

 

 

 

 

TAB 2 



 

 

Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)  

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

Applicant  
 

 
AFFIDAVIT OF PETER LUONGO 

(Sworn July 6, 2022) 

I, Peter Luongo, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am the Managing Director of Rothmans, Benson & Hedges Inc. (“RBH” or the 

“Applicant”). I have served in this capacity since December 1, 2016. I have been employed 

with the PMI group, which includes RBH’s parent company, Philip Morris International Inc. 

(“PMI”) and its affiliates including RBH (the “PMI Group”), for over eight years. 

Throughout this time, I have been employed by PMI Management S.A. Prior to my 

appointment as Managing Director, I served as Vice President, Treasury and Planning for 

PMI from June 2013 to November 2016. Prior to my employment with the PMI Group, I was 

a partner at Centerview Partners, an investment banking advisory firm. In mid-July 2022, 

Mindaugas Trumpaitis will assume the role of Managing Director of RBH.  I will remain a 

director of RBH at that time. 

2. Through my current role as Managing Director of RBH, I am familiar with RBH 

operations, financial results and strategies and, as such, have personal knowledge of the 
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matters to which I depose in this affidavit. Where I do not possess personal knowledge, I have 

stated the source of my knowledge and believe it to be true.  

3. I swear this affidavit in support of RBH’s motion for an Order substantially in the form 

attached at Tab 3 of the Applicant’s Motion Record, among other things: 

(i) authorizing the Applicant to post collateral, bonds and/or other security as 

required by the Excise Act Amendments (defined below) of up to $5 million 

(the “New Excise Duty Security”), and permitting the New Excise Duty 

Security to be required, received and/or held by the relevant party 

notwithstanding any restrictions to the contrary in the Initial Order (defined 

below); and  

(ii) granting such further and other relief as counsel may request.  

Background: Initial Order Authorizations & Restrictions Relating to Excise Duty 
Security  
 
4. On March 22, 2019, the Court granted an initial order pursuant to the Companies’ 

Creditors Arrangement Act (Canada) (the “CCAA”) that, among other things, appointed Ernst 

& Young Inc. as Monitor (the “Monitor”). On April 5, 2019, the Court granted an amended 

and restated initial order, which was further amended and restated by a second amended and 

restated initial order, dated April 25, 2019 (the “Initial Order”).  Attached hereto as Exhibit 

“A” is the Initial Order. 

5. In paragraph 11 of the Initial Order, the Court authorized the Applicant to post Bonding 

Collateral (as defined therein) in an aggregate amount not exceeding $31,100,000 in relation 
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to, among other things, federal excise tax requirements imposed in the ordinary course and 

consistent with past practice, as follows: 

11. THIS COURT ORDERS that the Applicant is authorized to post and to 
continue to have posted cash collateral, letters of credit, performance bonds, 
payment bonds, guarantees and other forms of security from time to time, in an 
aggregate amount not exceeding $31,100,000 (the “Bonding Collateral”), to 
satisfy regulatory or administrative requirements to provide security that have 
been imposed on it in the ordinary course and consistent with past practice in 
relation to the collection and remittance of federal excise taxes and customs 
and import duties and federal, provincial and territorial tobacco taxes, whether 
the Bonding Collateral is provided directly or indirectly by the Applicant as 
such security and the Applicant is authorized to post and to continue to have 
posted cash collateral with Citibank Canada and any other issuers of Bonding 
Collateral as security therefor. 
 

6. In paragraph 12 of the Initial Order, the Court imposed restrictions on taxing authorities 

to prevent them from requiring additional bonding or other security in connection with Sales 

& Excise Taxes, which was defined in the Initial Order to include, among other things, “all 

other federal excise taxes and customs and import duties and all federal, provincial and 

territorial tobacco taxes.”  Paragraph 12 of the Initial Order provides:  

12. THIS COURT ORDERS that the Canadian federal, provincial and 
territorial authorities entitled to receive payments or collect monies from the 
Applicant in respect of Sales & Excise Taxes are hereby stayed during the Stay 
Period from requiring that any additional bonding or other security be posted 
by or on behalf of the Applicant in connection with Sales & Excise Taxes or 
any other matters for which such bonding or security may otherwise be 
required. 
 

7. These provisions (collectively, the “Initial Order Sales & Excise Tax Bonding 

Restrictions”) were intended to permit the Applicant to post or continue to post Bonding 

Collateral required for its operations, without permitting taxing authorities (or others) to 

impose additional security requirements that could negatively impact ongoing operations, 

including as a result of the CCAA filing.  
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8. Paragraph 63 of the Initial Order provides that “the Applicant or the Monitor may from 

time to time apply to this Court to amend, vary, supplement or replace this Order…” 

Excise Act Amendments and Implications 
 
9. The Canadian Federal government announced in its 2022 budget that a new excise duty 

framework would be imposed on vaping products in Canada. I understand that the bill 

implementing changes to such excise duties (Bill C-19 An Act to implement certain 

provisions of the budget tabled in Parliament on April 7, 2022 and other measures), received 

royal assent on June 23, 2022. 

10. The Government of Canada webpage (at 

https://www.canada.ca/en/services/taxes/excise-taxes-duties-and-levies/excise-duty-vaping-

products.html) describes the changes, including amendments to the Excise Act, 2001 (S.C. 

2002, c. 22) and associated regulations (collectively, the “Excise Act Amendments”) as 

follows: 

An excise duty on vaping products, as announced in Budget 2022, is being 
implemented on October 1, 2022 through the introduction of a new excise duty 
framework. The excise duty applies to vaping substances that are manufactured 
in Canada or imported and that are intended for use in a vaping device in 
Canada. 

Manufacturers of vaping products are required to get a vaping product licence 
from the CRA. Importers are required to apply for a registration from the CRA. 

Manufacturers and importers are also required to register for the vaping 
stamping regime. All vaping products entering the Canadian duty-paid market 
are required to be packaged with an excise stamp affixed to the product. The 
excise stamps shows that duties have been paid. 
 

11. The Applicant imports packaged vaping products for the Canadian duty-paid market.  

As a result,  I understand that the Applicant must register for the vaping stamping regime and 
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that the Applicant will be required to affix vaping excise stamps to all such products imported 

into Canada on or after October 1, 2022 (the “Amendment Effective Date”). 

12. I have been advised by Valentin Baxin, RBH Head of Operations Customer Service 

Canada that, based on the timeline for manufacturing and importing the Applicant’s vaping 

products into Canada, it is necessary to obtain the applicable vaping excise stamps and begin 

applying them in the packaging process as soon as possible in order to have the Applicant’s 

vaping products packaged with the requisite excise stamps and available for sale in Canada by 

the Amendment Effective Date. 

13. I have also been advised by Facundo Gonzalez Lobo, RBH Director Finance Canada, 

that: (i) representatives of the Canada Revenue Agency (“CRA”) have advised that the CRA 

requires the New Excise Duty Security as one of the conditions of the vaping excise licence 

application, which must be approved to obtain the vaping excise stamps; and (ii) the Stamping 

and Marking of Tobacco and Cannabis Products Regulations (SOR/2003-288) and 

Regulations Respecting Excise Licences and Registrations (SOR/2003-115) (together, the 

“Regulations”) provide details of the security required for the vaping excise licence 

application, including that the required security ranges from $5,000 to $5 million.  The 

Regulations include the following: 

Security 

4.1 (1) Subject to subsections (2) to (4), the amount of security for the purpose 
of subsection 25.1(3) of the Act is the greater of 

(a) the amount equal to one half of the amount of duty that would be imposed 
under section 42 of the Act on tobacco products if they were stamped with 

(i) the unaffixed tobacco excise stamps in the applicant’s possession at 
the time of application, and 
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(ii) the tobacco excise stamps to be issued in respect of the application; 
and 

(b) $5,000. 

(2) Subject to subsection (3), if the amount referred to in paragraph (1)(a) is 
greater than $5 million, the amount of security for the purpose of subsection 
25.1(3) of the Act is $5 million. 

(3) If a person has provided security under paragraph 23(3)(b) of the Act in an 
amount that is equal to or greater than the amount of security determined in 
accordance with subsection (1) or (2), as the case may be, the amount of 
security for the purpose of subsection 25.1(3) of the Act is nil. 

(4) If a person has provided security under paragraph 23(3)(b) of the Act in an 
amount that is less than the amount of security determined in accordance with 
subsection (1) or (2), as the case may be, the amount of security for the 
purpose of subsection 25.1(3) of the Act is the difference between the amount 
of security determined in accordance with subsection (1) or (2), as the case 
may be, and the amount of security provided by the person under paragraph 
23(3)(b) of the Act. 
 

14. If the Applicant is authorized to provide the New Excise Duty Security, it may be 

necessary to provide cash collateral to Citibank Canada or another issuer as security for a 

bond or other New Excise Duty Security. 

Appropriate to Authorize New Excise Duty Security 
 
15. Since the Excise Act Amendments are new, posting the New Excise Duty Security will 

not be “consistent with past practice” as required by the current Initial Order Sales & Excise 

Tax Bonding Restrictions that permit posting of Bonding Collateral not exceeding 

$31,100,000.  Moreover, since this is a new licensing framework for vaping products, failure 

to comply with the relevant requirements, including affixing the vaping excise stamps, could 

result in the Applicant being unable to import vaping products into Canada on or after the 

Effective Date.   
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16. As a result, I believe it is important and necessary to post the required New Excise Duty 

Security in compliance with the Excise Tax Amendments, separate from, and in addition to, 

the existing Bonding Collateral and notwithstanding the previous restrictions in the Initial 

Order.  I further believe that there is urgency to do so to enable the Applicant to continue 

supplying packaged vaping products in Canada on and after the Amendment Effective Date. 

17. As a result, the Applicant requests the Court’s authorization to post the New Excise 

Duty Security in an amount up to $5 million, and permission for the New Excise Duty 

Security to be required, received and/or held, notwithstanding the Initial Order Sales & Excise 

Tax Bonding Restrictions, which would continue to apply in all other respects.  

18. I am not aware of any party that would be prejudiced by the requested relief and believe 

it is in the best interests of the Applicant and its stakeholders to post the New Excise Duty to 

permit the Applicant to continue to import vaping products in the usual course after the 

Amendment Effective Date.  

19. I understand that the Monitor supports the requested relief and will provide further 

information in a report to the Court, to be filed.   

SWORN BEFORE ME over videoconference 
this 6th day of July, 2022 in accordance with O. 
Reg. 431/20, Administering Oath or Declaration 
Remotely. The affiant is located in New York, 
New York and the commissioner is located in the 
City of Toronto, in the Province of Ontario.  
 

 

  
 

Peter Luongo 

A Commissioner for taking Affidavits, etc.  
Heather L. Meredith| LSO #48354R 

 
 
  



This is Exhibit "A" referred to in the  
Affidavit of Peter Luongo,  

sworn before me on July 6, 2022 

_____________________________________ 
A Commissioner for taking Affidavits (or as may be) 

Heather L. Meredith LSO #: 48354R 
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TAB 3 



Court File No. CV-19-616779-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)  

THE HONOURABLE  ) MONDAY, THE 11th

) 
MR. JUSTICE MCEWEN  ) DAY OF JULY, 2022 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

Applicant  

ORDER  

 (New Excise Duty Security) 

THIS MOTION, made by Rothmans, Benson & Hedges Inc. (the “Applicant”), pursuant 

to the Companies’ Creditors Arrangement Act (Canada), as amended, for an order, among other 

things, authorizing the Applicant to post the New Excise Duty Security (defined below), and 

permitting the New Excise Duty Security to be required, received and/or held by the relevant party 

notwithstanding any restrictions to the contrary in the initial order as  amended and restated, 

including by a second amended and restated initial order dated April 25, 2019 (the “Initial 

Order”), was heard this day by judicial videoconference via Zoom in Toronto, Ontario due to the 

COVID-19 pandemic.   

ON READING the Notice of Motion of the Applicant dated July 6, 2022, the Affidavit of 

Peter Luongo sworn July 6, 2022 (the “Luongo Affidavit”), the Tenth Report of Ernst & Young 

Inc. in its capacity as Monitor of the Applicant (the “Monitor”), and on hearing the submissions 

of counsel for the Applicant, the Monitor, and such other counsel as were present as listed on the 

participant sheet, no one else appearing although duly served as appears from the affidavit of 

service, filed:  



SERVICE  

1. THIS COURT ORDERS that the time for service and filing of the Motion Record of the 

Applicant herein and the Tenth Report is hereby abridged and validated such that this motion is 

properly returnable today and hereby dispenses with further service thereof.

NEW EXCISE DUTY AUTHORIZATION 

2. THIS COURT ORDERS that the Applicant is authorized to post cash collateral, bonds 

and/or other security as required by the Excise Act Amendments (defined in the Luongo 

Affidavit) in an aggregate amount not exceeding $5 million (the “New Excise Duty Security”), 

whether such New Excise Duty Security is provided directly or indirectly by the Applicant as 

such security, and the Applicant is authorized to post and to continue to have posted cash 

collateral with Citibank Canada and any other issuer of New Excise Duty Security as security 

therefor, which amount shall be separate from and in addition to the Bonding Collateral presently 

authorized in the Initial Order, and which posting is authorized notwithstanding any restrictions 

to the contrary in the Initial Order, including that the Canadian federal authority entitled to the 

New Excise Duty Security is entitled to require, receive and/or hold the New Excise Duty 

Security notwithstanding any restrictions to the contrary in the Initial Order. 

3. THIS COURT ORDERS that except as specifically revised herein or in another order of 

this Court, the Initial Order continues in full force and effect, including the Initial Order Sales & 

Excise Tax Bonding Restrictions (as defined in the Luongo Affidavit).

GENERAL 

4. THIS COURT ORDERS that this Order is effective from the date that it is made and is 

enforceable without any need for entry and filing.

5. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 

and territories in Canada. 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Applicant and the Monitor, and their respective agents in 



carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are 

hereby respectfully requested to make such orders and to provide such assistance to the Monitor, 

as an officer of this Court, as may be necessary or desirable to give effect to this Order or to assist 

the Monitor and its agents in carrying out the terms of this Order. 

____________________________________   
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