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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 9-10

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 9-10

PART Il

Jurisdiction of Courts

Jurisdiction of court to receive applications

9 (1) Any application under this Act may be made to the
court that has jurisdiction in the province within which
the head office or chief place of business of the company
in Canada is situated, or, if the company has no place of
business in Canada, in any province within which any as-
sets of the company are situated.

Single judge may exercise powers, subject to appeal

(2) The powers conferred by this Act on a court may,
subject to appeal as provided for in this Act, be exercised
by a single judge thereof, and those powers may be exer-
cised in chambers during term or in vacation.

R.S.,c.C-25,s.9.

Form of applications

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

Documents that must accompany initial application
(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

Publication ban

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made

PARTIE Il

Juridiction des tribunaux

Le tribunal a juridiction pour recevoir des demandes

9 (1) Toute demande prévue par la présente loi peut étre
faite au tribunal ayant juridiction dans la province ou est
situé le siege social ou le principal bureau d’affaires de la
compagnie au Canada, ou, si la compagnie n’a pas de bu-
reau d’affaires au Canada, dans la province ou est situé
quelque actif de la compagnie.

Un seul juge peut exercer les pouvoirs, sous réserve
d’appel

(2) Les pouvoirs conférés au tribunal par la présente loi
peuvent étre exercés par un seul de ses juges, sous ré-
serve de l'appel prévu par la présente loi. Ces pouvoirs
peuvent étre exercés en chambre, soit durant une session
du tribunal, soit pendant les vacances judiciaires.

S.R., ch. C-25, art. 9.

Forme des demandes

10 (1) Les demandes prévues par la présente loi
peuvent étre formulées par requéte ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément a la pratique du tribunal auquel la demande est
présentée.

Documents accompagnant la demande initiale
(2) La demande initiale doit étre accompagnée :

a) d’un état portant, projections a I'appui, sur I'évolu-
tion hebdomadaire de ’encaisse de la compagnie débi-
trice;

b) d’'un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement a 'éta-
blissement de cet état;

c) d’'une copie des états financiers, vérifiés ou non,
établis au cours de 'année précédant la demande ou, a
défaut, d’'une copie des états financiers les plus ré-
cents.

Interdiction de mettre I'état a la disposition du public

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de 1’état de ’évo-
lution de l'encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu a celle-ci et que sa non-communication ne causerait
pas de préjudice indu a ses créanciers. Il peut toutefois
préciser dans 'ordonnance que tout ou partie de cet état
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PART Il Jurisdiction of Courts
Sections 10-11.02

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 10-11.02

available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.

R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47,s.128.

Relief reasonably necessary

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.

2019, c. 29, s. 136.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. — initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

peut étre communiqué, aux conditions qu’il estime indi-
quées, a la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir général du tribunal

11 Malgré toute disposition de la Loi sur la faillite et
l'insolvabilité ou de la Lot sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi a I'égard d’'une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Redressements normalement nécessaires

11.001 L'ordonnance rendue au titre de l'article 11 en
méme temps que 'ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans I'ordon-
nance rendue au titre de ce paragraphe relativement a la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires a la continuation de 1’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.

2019, ch. 29, art. 136.

Droits des fournisseurs

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empécher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs a la fourniture de
marchandises ou de services, a I'utilisation de biens
loués ou faisant I'objet d’une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu aprés
l'ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.
2005, ch. 47, art. 128.

Suspension : demande initiale

11.02 (1) Dans le cas d’'une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime de la Lot sur la faillite et l'insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;
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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 11.02-11.03

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.02-11.03

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

Stays — directors

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Suspension : demandes autres qu’initiales

(2) Dans le cas d’'une demande, autre qu'une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime des lois mentionnées a I’alinéa (1)a);

b) surseoir, jusqu’a nouvel ordre, & la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Preuve
(3) Le tribunal ne rend 'ordonnance que si:

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l'ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction

(4) L'ordonnance qui prévoit 'une des mesures visées
aux paragraphes (1) ou (2) ne peut étre rendue qu’en ver-
tu du présent article.

2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Suspension — administrateurs

11.03 (1) L’ordonnance prévue a l’article 11.02 peut in-
terdire I'introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent étre, &s qua-
lités, responsables en droit, tant que la transaction ou
larrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.
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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 11.03-11.08

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.03-11.08

Exception

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-

pany.

Persons deemed to be directors

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.

2005, c. 47, s. 128.

Persons obligated under letter of credit or guarantee

11.04 No order made under section 11.02 has affect on
any action, suit or proceeding against a person, other
than the company in respect of whom the order is made,
who is obligated under a letter of credit or guarantee in
relation to the company.

2005, c. 47, s. 128.

11.05 [Repealed, 2007, c. 29, s. 105]

Member of the Canadian Payments Association

11.06 No order may be made under this Act that has the
effect of preventing a member of the Canadian Payments
Association from ceasing to act as a clearing agent or
group clearer for a company in accordance with the
Canadian Payments Act or the by-laws or rules of that
Association.

2005, c. 47, s. 128, 2007, c. 36, s. 64.

11.07 [Repealed, 2012, c. 31, s. 420]

Restriction — certain powers, duties and functions

11.08 No order may be made under section 11.02 that
affects

(a) the exercise or performance by the Minister of Fi-
nance or the Superintendent of Financial Institutions
of any power, duty or function assigned to them by the
Bank Act, the Cooperative Credit Associations Act,
the Insurance Companies Act or the Trust and Loan
Companies Act;

(b) the exercise or performance by the Governor in
Council, the Minister of Finance or the Canada De-
posit Insurance Corporation of any power, duty or
function assigned to them by the Canada Deposit In-
surance Corporation Act; or

Exclusion

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’une injonction les visant au
sujet de celle-ci.

Présomption : administrateurs

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans étre remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour 'application du présent article.

2005, ch. 47, art. 128.

Suspension — lettres de crédit ou garanties

11.04 L’ordonnance prévue a ’article 11.02 est sans effet
sur toute action, poursuite ou autre procédure contre la
personne — autre que la compagnie visée par l'ordon-
nance — qui a des obligations au titre de lettres de crédit
ou de garanties se rapportant a la compagnie.

2005, ch. 47, art. 128.

11.05 [Abrogé, 2007, ch. 29, art. 105]

Membre de I’Association canadienne des paiements

11.06 Aucune ordonnance prévue par la présente loi ne
peut avoir pour effet d’empécher un membre de I’Asso-
ciation canadienne des paiements de cesser d’agir, pour
une compagnie, a titre d’agent de compensation ou
d’adhérent correspondant de groupe conformément a la
Loi canadienne sur les paiements et aux regles et regle-
ments administratifs de ’Association.

2005, ch. 47, art. 128; 2007, ch. 36, art. 64.

11.07 [Abrogé, 2012, ch. 31, art. 420]

Restrictions : exercice de certaines attributions

11.08 L’ordonnance prévue a larticle 11.02 ne peut
avoir d’effet sur :

a) l'exercice par le ministre des Finances ou par le
surintendant des institutions financiéres des attribu-
tions qui leur sont conférées par la Loi sur les
banques, la Loi sur les associations coopératives de
crédit, la Lot sur les sociétés d’assurances ou la Loi
sur les sociétés de fiducie et de prét;

b) T'exercice par le gouverneur en conseil, le ministre
des Finances ou la Société d’assurance-dépots du
Canada des attributions qui leur sont conférées par la
Loi sur la Société d’assurance-dépots du Canada;
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PART Il Jurisdiction of Courts
Sections 11.08-11.09

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.08-11.09

(c) the exercise by the Attorney General of Canada of
any power, assigned to him or her by the Winding-up
and Restructuring Act.

2005, c. 47, s. 128.

Stay — Her Majesty

11.09 (1) An order made under section 11.02 may pro-
vide that

(a) Her Majesty in right of Canada may not exercise
rights under subsection 224(1.2) of the Income Tax Act
or any provision of the Canada Pension Plan or of the
Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada
Pension Plan, an employee’s premium, or employer’s
premium, as defined in the Employment Insurance
Act, or a premium under Part VIIL.1 of that Act, and of
any related interest, penalties or other amounts, in re-
spect of the company if the company is a tax debtor
under that subsection or provision, for the period that
the court considers appropriate but ending not later
than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the
creditors or the court,

(iii) six months following the court sanction of a
compromise or an arrangement,

(iv) the default by the company on any term of a
compromise or an arrangement, or

(v) the performance of a compromise or an ar-
rangement in respect of the company; and

(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company if the company is a
debtor under that legislation and the provision has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or refers to that subsection, to the extent that
it provides for the collection of a sum, and of any relat-
ed interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada

c) 'exercice par le procureur général du Canada des
pouvoirs qui lui sont conférés par la Loi sur les
liquidations et les restructurations.

2005, ch. 47, art. 128.

Suspension des procédures : Sa Majesté

11.09 (1) L’'ordonnance prévue a larticle 11.02 peut
avoir pour effet de suspendre :

a) l'exercice par Sa Majesté du chef du Canada des
droits que lui conféere le paragraphe 224(1.2) de la Lot
de l'imp6t sur le revenu ou toute disposition du Ré-
gime de pensions du Canada ou de la Loi sur U'assu-
rance-emploi qui renvoie a ce paragraphe et qui pré-
voit la perception d’une cotisation, au sens du Régime
de pensions du Canada, d’une cotisation ouvriere ou
d’une cotisation patronale, au sens de la Loi sur U'assu-
rance-emploi, ou d’'une cotisation prévue par la partie
VIIL.1 de cette loi ainsi que des intéréts, pénalités et
autres charges afférents, a I'’égard d’'une compagnie
qui est un débiteur fiscal visé a ce paragraphe ou a
cette disposition, pour la période se terminant au plus
tard :

(i) alexpiration de 'ordonnance,

(i) au moment du rejet, par le tribunal ou les
créanciers, de la transaction proposée,

(iii) six mois apres que le tribunal a homologué la
transaction ou I'arrangement,

(iv) au moment de tout défaut d’exécution de la
transaction ou de I’'arrangement,

(v) au moment de I'exécution intégrale de la tran-
saction ou de 'arrangement;

b) l'exercice par Sa Majesté du chef d’'une province,
pour la période que le tribunal estime indiquée et se
terminant au plus tard au moment visé a celui des
sous-alinéas a)(i) a (v) qui, le cas échéant, est appli-
cable, des droits que lui confére toute disposition 1é-
gislative de cette province a I'égard d'une compagnie
qui est un débiteur visé par la loi provinciale, s’il s’agit
d’une disposition dont I'objet est semblable a celui du
paragraphe 224(1.2) de la Loi de l'impét sur le revenu,
ou qui renvoie a ce paragraphe, et qui prévoit la per-
ception d’'une somme, ainsi que des intéréts, pénalités
et autres charges afférents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué a une autre personne, ou déduite
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Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

for the period that the court considers appropriate but
ending not later than the occurrence or time referred
to in whichever of subparagraphs (a)(i) to (v) that may

apply.

When order ceases to be in effect

(2) The portions of an order made under section 11.02
that affect the exercise of rights of Her Majesty referred
to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any
amount that becomes due to Her Majesty after the or-
der is made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VII.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection; or

d’un tel paiement, et se rapporte a un impot sem-
blable, de par sa nature, a 'impo6t sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Loi de l'imp6t sur le revenu,

(ii) soit est de méme nature qu’une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

Cessation d’effet

(2) Les passages de 'ordonnance qui suspendent 1’exer-
cice des droits de Sa Majesté visés aux alinéas (1)a) ou b)
cessent d’avoir effet dans les cas suivants :

a) la compagnie manque a ses obligations de paie-
ment a I'égard de toute somme qui devient due a Sa
Majesté aprés le prononcé de l'ordonnance et qui
pourrait faire l'objet d'une demande aux termes d’'une
des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'impét sur le
revenu,

(ii) toute disposition du Régime de pensions du
Canada ou de la Loi sur lassurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de I'impot
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvriére ou d’'une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi ainsi que des intéréts, pénalités et autres charges
afférents,

(iii) toute disposition législative provinciale dont
l'objet est semblable a celui du paragraphe 224(1.2)
de la Loi de l'impét sur le revenu, ou qui renvoie a
ce paragraphe, et qui prévoit la perception d’une
somme, ainsi que des intéréts, pénalités et autres
charges afférents, laquelle :

(A) soit a été retenue par une personne sur un
paiement effectué a une autre personne, ou dé-
duite d’un tel paiement, et se rapporte a un im-
pot semblable, de par sa nature, a I'impot sur le
revenu auquel les particuliers sont assujettis en
vertu de la Lot de l'imp6t sur le revenu,

(B) soit est de méme nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un
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(b) any other creditor is or becomes entitled to realize
a security on any property that could be claimed by
Her Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Employ-
ment Insurance Act, or a premium under Part VIL.1
of that Act, and of any related interest, penalties or
other amounts, or

(iii) any provision of provincial legislation that has
a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a
sum, and of any related interest, penalties or other
amounts, and the sum

(A) has been withheld or deducted by a person
from a payment to another person and is in re-
spect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax
Act, or

(B) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation es-
tablishes a provincial pension plan as defined
in that subsection.

Operation of similar legislation

(3) An order made under section 11.02, other than the
portions of that order that affect the exercise of rights of
Her Majesty referred to in paragraph (1)(a) or (b), does
not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax
Act,

(b) any provision of the Canada Pension Plan or of
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for

régime provincial de pensions au sens de ce pa-
ragraphe;

b) un autre créancier a ou acquiert le droit de réaliser
sa garantie sur un bien qui pourrait étre réclamé par
Sa Majesté dans l'exercice des droits que lui confere
I'une des dispositions suivantes :

(i) le paragraphe 224(1.2) de la Loi de l'imp6t sur le
revenu,

(if) toute disposition du Régime de pensions du
Canada ou de la Loi sur l'assurance-emploi qui
renvoie au paragraphe 224(1.2) de la Loi de l'imp6t
sur le revenu et qui prévoit la perception d’une coti-
sation, au sens du Régime de pensions du Canada,
d’une cotisation ouvriére ou d’une cotisation patro-
nale, au sens de la Loi sur l'assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de cette
loi ainsi que des intéréts, pénalités et autres charges
afférents,

(iii) toute disposition législative provinciale dont
P'objet est semblable a celui du paragraphe 224(1.2)
de la Loi de l'impdét sur le revenu, ou qui renvoie a
ce paragraphe, et qui prévoit la perception d’une
somme, ainsi que des intéréts, pénalités et autres
charges afférents, laquelle :

(A) soit a été retenue par une personne sur un
paiement effectué a une autre personne, ou dé-
duite d’un tel paiement, et se rapporte a un im-
pot semblable, de par sa nature, a I'imp6t sur le
revenu auquel les particuliers sont assujettis en
vertu de la Loi de l'impét sur le revenu,

(B) soit est de méme nature qu’une cotisation
prévue par le Régime de pensions du Canada, si
la province est une province instituant un régime
général de pensions au sens du paragraphe 3(1)
de cette loi et si la loi provinciale institue un ré-
gime provincial de pensions au sens de ce para-
graphe.

Effet

(3) L’'ordonnance prévue a l'article 11.02, a ’exception
des passages de celle-ci qui suspendent l'exercice des
droits de Sa Majesté visés aux alinéas (1)a) ou b), n’a pas
pour effet de porter atteinte a ’application des disposi-
tions suivantes :

a) les paragraphes 224(1.2) et (1.3) de la Loi de l'impot
sur le revenu;

b) toute disposition du Régime de pensions du
Canada ou de la Loi sur lassurance-emploi qui
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the collection of a contribution, as defined in the
Canada Pension Plan, an employee’s premium, or em-
ployer’s premium, as defined in the Employment In-
surance Act, or a premium under Part VIIL.1 of that
Act, and of any related interest, penalties or other
amounts, or

(c) any provision of provincial legislation that has a
purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any
related interest, penalties or other amounts, and the
sum

(i) has been withheld or deducted by a person from
a payment to another person and is in respect of a
tax similar in nature to the income tax imposed on
individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under
the Canada Pension Plan if the province is a
province providing a comprehensive pension
plan as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation estab-
lishes a provincial pension plan as defined in that
subsection,

and for the purpose of paragraph (c), the provision of
provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any re-
lated interest, penalties or other amounts.

2005, c. 47, s. 128; 2009, c. 33, s. 28.

Meaning of regulatory body

11.1 (1) In this section, regulatory body means a per-
son or body that has powers, duties or functions relating
to the enforcement or administration of an Act of Parlia-
ment or of the legislature of a province and includes a
person or body that is prescribed to be a regulatory body
for the purpose of this Act.

Regulatory bodies — order under section 11.02

(2) Subject to subsection (3), no order made under sec-
tion 11.02 affects a regulatory body’s investigation in re-
spect of the debtor company or an action, suit or pro-
ceeding that is taken in respect of the company by or

renvoie au paragraphe 224(1.2) de la Loi de l'impot sur
le revenu et qui prévoit la perception d’une cotisation,
au sens du Régime de pensions du Canada, d’'une coti-
sation ouvriere ou d’une cotisation patronale, au sens
de la Loi sur lassurance-emploi, ou d’une cotisation
prévue par la partie VIIL.1 de cette loi ainsi que des in-
téréts, pénalités et autres charges afférents;

c) toute disposition législative provinciale dont I'objet
est semblable a celui du paragraphe 224(1.2) de la Lot
de l'impoét sur le revenu, ou qui renvoie a ce para-
graphe, et qui prévoit la perception d’'une somme, ain-
si que des intéréts, pénalités et autres charges affé-
rents, laquelle :

(i) soit a été retenue par une personne sur un paie-
ment effectué a une autre personne, ou déduite
d’un tel paiement, et se rapporte & un impot sem-
blable, de par sa nature, a I'imp6t sur le revenu au-
quel les particuliers sont assujettis en vertu de la
Lot de l'imp6t sur le revenu,

(ii) soit est de méme nature qu’une cotisation pré-
vue par le Régime de pensions du Canada, si la
province est une province instituant un régime gé-
néral de pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue un régime
provincial de pensions au sens de ce paragraphe.

Pour T'application de 'alinéa c), la disposition 1égislative
provinciale en question est réputée avoir, a 'encontre de
tout créancier et malgré tout texte législatif fédéral ou
provincial et toute autre regle de droit, la méme portée et
le méme effet que le paragraphe 224(1.2) de la Loi de
I'impot sur le revenu quant a la somme visée au sous-ali-
néa c)(i), ou que le paragraphe 23(2) du Régime de pen-
sions du Canada quant a la somme visée au sous-alinéa
c)(ii), et quant aux intéréts, pénalités et autres charges
afférents, quelle que soit la garantie dont bénéficie le
créancier.

2005, ch. 47, art. 128; 2009, ch. 33, art. 28.

Définition de organisme administratif

11.1 (1) Au présent article, organisme administratif
s’entend de toute personne ou de tout organisme chargé
de I'application d’une loi fédérale ou provinciale; y est as-
similé toute personne ou tout organisme désigné a ce
titre par reglement.

Organisme administratif — ordonnance rendue en
vertu de l'article 11.02

(2) Sous réserve du paragraphe (3), 'ordonnance prévue
a larticle 11.02 ne porte aucunement atteinte aux me-
sures — action, poursuite ou autre procédure — prises a
Iégard de la compagnie débitrice par ou devant un
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before the regulatory body, other than the enforcement
of a payment ordered by the regulatory body or the court.

Exception

(3) On application by the company and on notice to the
regulatory body and to the persons who are likely to be
affected by the order, the court may order that subsection
(2) not apply in respect of one or more of the actions,
suits or proceedings taken by or before the regulatory
body if in the court’s opinion

(a) a viable compromise or arrangement could not be
made in respect of the company if that subsection
were to apply; and

(b) it is not contrary to the public interest that the reg-
ulatory body be affected by the order made under sec-
tion 11.02.

Declaration — enforcement of a payment

(4) If there is a dispute as to whether a regulatory body is
seeking to enforce its rights as a creditor, the court may,
on application by the company and on notice to the regu-
latory body, make an order declaring both that the regu-
latory body is seeking to enforce its rights as a creditor
and that the enforcement of those rights is stayed.

1997, c. 12, s. 124; 2001, c. 9, s. 576; 2005, c. 47, s. 128; 2007, c. 29, s. 106, c. 36, s. 65.

11.11 [Repealed, 2005, c. 47, s. 128]

Interim financing

11.2 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, a court may make an order
declaring that all or part of the company’s property is
subject to a security or charge — in an amount that the
court considers appropriate — in favour of a person spec-
ified in the order who agrees to lend to the company an
amount approved by the court as being required by the
company, having regard to its cash-flow statement. The
security or charge may not secure an obligation that ex-
ists before the order is made.

Priority — secured creditors

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

Priority — other orders

(3) The court may order that the security or charge rank
in priority over any security or charge arising from a pre-
vious order made under subsection (1) only with the

organisme administratif, ni aux investigations auxquelles
il procéde a son sujet. Elles n’ont d’effet que sur 'exécu-
tion d’'un paiement ordonné par lui ou le tribunal.

Exception

(3) Le tribunal peut par ordonnance, sur demande de la
compagnie et sur préavis a 'organisme administratif et a
toute personne qui sera vraisemblablement touchée par
lordonnance, déclarer que le paragraphe (2) ne s’ap-
plique pas a 'une ou plusieurs des mesures prises par ou
devant celui-ci, s’il est convaincu que, a la fois :

a) il ne pourrait étre fait de transaction ou d’arrange-
ment viable a '’égard de la compagnie si ce paragraphe
s’appliquait;

b) 'ordonnance demandée au titre de l'article 11.02
n’est pas contraire a l'intérét public.

Déclaration : organisme agissant a titre de créancier

(4) En cas de différend sur la question de savoir si 'orga-
nisme administratif cherche a faire valoir ses droits a
titre de créancier dans le cadre de la mesure prise, le tri-
bunal peut déclarer, par ordonnance, sur demande de la
compagnie et sur préavis a 'organisme, que celui-ci agit
effectivement a ce titre et que la mesure est suspendue.

1997, ch. 12, art. 124; 2001, ch. 9, art. 576; 2005, ch. 47, art. 128; 2007, ch. 29, art. 106,
ch. 36, art. 65.

11.11 [Abrogé, 2005, ch. 47, art. 128]

Financement temporaire

11.2 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou stireté, déclarer que tout ou par-
tie des biens de la compagnie sont grevés d’une charge ou
stireté — d’'un montant qu’il estime indiqué — en faveur
de la personne nommée dans I'ordonnance qui accepte
de préter a la compagnie la somme qu’il approuve
compte tenu de ’état de 1’évolution de I’encaisse et des
besoins de celle-ci. La charge ou sfireté ne peut garantir
quune obligation postérieure au prononcé de l'ordon-
nance.

Priorité — créanciers garantis

(2) Le tribunal peut préciser, dans 'ordonnance, que la
charge ou siireté a priorité sur toute réclamation des
créanciers garantis de la compagnie.

Priorité — autres ordonnances

(3) Il peut également y préciser que la charge ou stireté
n’a priorité sur toute autre charge ou sfireté grevant les
biens de la compagnie au titre d'une ordonnance déja
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consent of the person in whose favour the previous order
was made.

Factors to be considered

(4) In deciding whether to make an order, the court is to
consider, among other things,

(a) the period during which the company is expected
to be subject to proceedings under this Act;

(b) how the company’s business and financial affairs
are to be managed during the proceedings;

(c) whether the company’s management has the con-
fidence of its major creditors;

(d) whether the loan would enhance the prospects of a
viable compromise or arrangement being made in re-
spect of the company;

(e) the nature and value of the company’s property;

(f) whether any creditor would be materially preju-
diced as a result of the security or charge; and

(g) the monitor’s report referred to in paragraph
23(1)(b), if any.

Additional factor — initial application

(5) When an application is made under subsection (1) at
the same time as an initial application referred to in sub-
section 11.02(1) or during the period referred to in an or-
der made under that subsection, no order shall be made
under subsection (1) unless the court is also satisfied that
the terms of the loan are limited to what is reasonably
necessary for the continued operations of the debtor
company in the ordinary course of business during that
period.

1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 36, s. 65; 2019, c. 29, s. 138.

Assignment of agreements

11.3 (1) On application by a debtor company and on
notice to every party to an agreement and the monitor,
the court may make an order assigning the rights and
obligations of the company under the agreement to any
person who is specified by the court and agrees to the as-
signment.

Exceptions

(2) Subsection (1) does not apply in respect of rights and
obligations that are not assignable by reason of their na-
ture or that arise under

rendue en vertu du paragraphe (1) que sur consentement
de la personne en faveur de qui cette ordonnance a été
rendue.

Facteurs a prendre en considération

(4) Pour décider s’il rend 'ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) la durée prévue des procédures intentées a I'égard
de la compagnie sous le régime de la présente loi;

b) la facon dont les affaires financieres et autres de la
compagnie seront gérées au cours de ces procédures;

c) la question de savoir si ses dirigeants ont la
confiance de ses créanciers les plus importants;

d) la question de savoir si le prét favorisera la conclu-
sion d’une transaction ou d’un arrangement viable a
I’égard de la compagnie;

e) la nature et la valeur des biens de la compagnie;

f) la question de savoir si la charge ou sfireté causera
un préjudice sérieux a I'un ou l'autre des créanciers de
la compagnie;

g) le rapport du contrdleur visé a I'alinéa 23(1)b).

Facteur additionnel : demande initiale

(5) Lorsqu'une demande est faite au titre du paragraphe
(1) en méme temps que la demande initiale visée au pa-
ragraphe 11.02(1) ou durant la période visée dans l'or-
donnance rendue au titre de ce paragraphe, le tribunal ne
rend l'ordonnance visée au paragraphe (1) que s’il est
également convaincu que les modalités du financement
temporaire demandé sont limitées a ce qui est normale-
ment nécessaire a la continuation de I'exploitation de la
compagnie débitrice dans le cours ordinaire de ses af-
faires durant cette période.

1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 36, art. 65; 2019, ch. 29, art. 138.

Cessions

11.3 (1) Sur demande de la compagnie débitrice et sur
préavis a toutes les parties au contrat et au contréleur, le
tribunal peut, par ordonnance, céder a toute personne
qu’il précise et qui y a consenti les droits et obligations de
la compagnie découlant du contrat.

Exceptions

(2) Le paragraphe (1) ne s’applique pas aux droits et
obligations qui, de par leur nature, ne peuvent étre cédés
ou qui découlent soit d'un contrat conclu a la date a la-
quelle une procédure a été intentée sous le régime de la
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(a) an agreement entered into on or after the day on
which proceedings commence under this Act;

(b) an eligible financial contract; or

(c) a collective agreement.

Factors to be considered

(3) In deciding whether to make the order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed as-
signment;

(b) whether the person to whom the rights and obliga-
tions are to be assigned would be able to perform the
obligations; and

(c) whether it would be appropriate to assign the
rights and obligations to that person.

Restriction

(4) The court may not make the order unless it is satis-
fied that all monetary defaults in relation to the agree-
ment — other than those arising by reason only of the
company’s insolvency, the commencement of proceed-
ings under this Act or the company’s failure to perform a
non-monetary obligation — will be remedied on or before
the day fixed by the court.

Copy of order

(5) The applicant is to send a copy of the order to every
party to the agreement.
1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 29, s. 107, c. 36, ss. 65, 112.

11.31 [Repealed, 2005, c. 47, s. 128]

Critical supplier

11.4 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring a person to be a critical supplier to the compa-
ny if the court is satisfied that the person is a supplier of
goods or services to the company and that the goods or
services that are supplied are critical to the company’s
continued operation.

Obligation to supply

(2) If the court declares a person to be a critical supplier,
the court may make an order requiring the person to sup-
ply any goods or services specified by the court to the
company on any terms and conditions that are consistent
with the supply relationship or that the court considers
appropriate.

présente loi ou par la suite, soit d’'un contrat financier ad-
missible, soit d'une convention collective.

Facteurs a prendre en considération

(3) Pour décider s’il rend 'ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) lacquiescement du controleur au projet de cession,
le cas échéant;

b) la capacité de la personne a qui les droits et obliga-
tions seraient cédés d’exécuter les obligations;

c¢) T'opportunité de lui céder les droits et obligations.

Restriction

(4) 11 ne peut rendre 'ordonnance que s’il est convaincu
qu’il sera remédié, au plus tard a la date qu'’il fixe, a tous
les manquements d’ordre pécuniaire relatifs au contrat,
autres que ceux découlant du seul fait que la compagnie
est insolvable, est visée par une procédure intentée sous
le régime de la présente loi ou ne s’est pas conformée a
une obligation non pécuniaire.

Copie de I'ordonnance

(5) Le demandeur envoie une copie de 'ordonnance a
toutes les parties au contrat.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 29, art. 107, ch. 36, art. 65 et 112.

11.31 [Abrogé, 2005, ch. 47, art. 128]

Fournisseurs essentiels

11.4 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sfireté, déclarer toute personne
fournisseur essentiel de la compagnie s’il est convaincu
que cette personne est un fournisseur de la compagnie et
que les marchandises ou les services qu’elle lui fournit
sont essentiels a la continuation de son exploitation.

Obligation de fourniture

(2) S’il fait une telle déclaration, le tribunal peut ordon-
ner a la personne déclarée fournisseur essentiel de la
compagnie de fournir a celle-ci les marchandises ou ser-
vices qu’il précise, a des conditions compatibles avec les
modalités qui régissaient antérieurement leur fourniture
ou aux conditions qu’il estime indiquées.
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Security or charge in favour of critical supplier

(3) If the court makes an order under subsection (2), the
court shall, in the order, declare that all or part of the
property of the company is subject to a security or charge
in favour of the person declared to be a critical supplier,
in an amount equal to the value of the goods or services
supplied under the terms of the order.

Priority

(4) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

1997, c. 12, s. 124; 2000, c. 30, s. 156; 2001, c. 34, s. 33(E); 2005, c. 47, s. 128; 2007, c.
36, s. 65.

Removal of directors

11.5 (1) The court may, on the application of any per-
son interested in the matter, make an order removing
from office any director of a debtor company in respect of
which an order has been made under this Act if the court
is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
company or is acting or is likely to act inappropriately as
a director in the circumstances.

Filling vacancy

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, c. 47, s. 128.

Security or charge relating to director’s
indemnification

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

Priority
(2) The court may order that the security or charge rank

in priority over the claim of any secured creditor of the
company.

Restriction — indemnification insurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

Charge ou sireté en faveur du fournisseur essentiel

(3) Le cas échéant, le tribunal déclare dans ’'ordonnance
que tout ou partie des biens de la compagnie sont grevés
d’une charge ou siireté, en faveur de la personne déclarée
fournisseur essentiel, d'un montant correspondant a la
valeur des marchandises ou services fournis en applica-
tion de I'ordonnance.

Priorité

(4) 1l peut préciser, dans 'ordonnance, que la charge ou
slireté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

1997, ch. 12, art. 124; 2000, ch. 30, art. 156; 2001, ch. 34, art. 33(A); 2005, ch. 47, art.
128; 2007, ch. 36, art. 65.

Révocation des administrateurs

11.5 (1) Sur demande d’un intéressé, le tribunal peut,
par ordonnance, révoquer tout administrateur de la com-
pagnie débitrice a I’égard de laquelle une ordonnance a
été rendue sous le régime de la présente loi s’il est
convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
agit ou agira vraisemblablement de fagon inacceptable
dans les circonstances.

Vacance

(2) Le tribunal peut, par ordonnance, combler toute va-
cance découlant de la révocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Biens grevés d'une charge ou sireté en faveur
d’administrateurs ou de dirigeants

11.51 (1) Sur demande de la compagnie débitrice, le
tribunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou stireté, déclarer que tout ou par-
tie des biens de celle-ci sont grevés d’'une charge ou siire-
té, d’'un montant qu’il estime indiqué, en faveur d'un ou
de plusieurs administrateurs ou dirigeants pour 'exécu-
tion des obligations qu’ils peuvent contracter en cette
qualité apres l'introduction dune procédure sous le ré-
gime de la présente loi.

Priorité
(2) 1I peut préciser, dans 'ordonnance, que la charge ou

slireté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

Restriction — assurance

(3) II ne peut toutefois rendre une telle ordonnance s’il
estime que la compagnie peut souscrire, a un cotit qu’il
estime juste, une assurance permettant d’indemniser
adéquatement les administrateurs ou dirigeants.
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Negligence, misconduct or fault

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.

2005, c. 47, s. 128; 2007, c. 36, s. 66.

Court may order security or charge to cover certain
costs

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

(a) the monitor, including the fees and expenses of
any financial, legal or other experts engaged by the
monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for their effective
participation in proceedings under this Act.

Priority

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

2005, c. 47, s. 128; 2007, c. 36, s. 66.

Bankruptcy and Insolvency Act matters

11.6 Notwithstanding the Bankruptcy and Insolvency
Act,

(a) proceedings commenced under Part III of the
Bankruptcy and Insolvency Act may be taken up and
continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has
not been filed under that Part; and

(b) an application under this Act by a bankrupt may
only be made with the consent of inspectors referred
to in section 116 of the Bankruptcy and Insolvency
Act but no application may be made under this Act by
a bankrupt whose bankruptcy has resulted from

Négligence, inconduite ou faute

(4) 1l déclare, dans 'ordonnance, que la charge ou stireté
ne vise pas les obligations que 'administrateur ou le diri-
geant assume, selon lui, par suite de sa négligence grave
ou de son inconduite délibérée ou, au Québec, par sa
faute lourde ou intentionnelle.

2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Biens grevés d'une charge ou sidreté pour couvrir
certains frais

11.52 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou stireté, déclarer que tout ou par-
tie des biens de la compagnie débitrice sont grevés d'une
charge ou stireté, d'un montant qu’il estime indiqué, pour
couvrir :

a) les débours et honoraires du contréleur, ainsi que
ceux des experts — notamment en finance et en droit
— dont il retient les services dans le cadre de ses fonc-
tions;

b) ceux des experts dont la compagnie retient les ser-
vices dans le cadre de procédures intentées sous le ré-
gime de la présente loi;

c) ceux des experts dont tout autre intéressé retient
les services, si, a son avis, la charge ou sireté était né-
cessaire pour assurer sa participation efficace aux pro-
cédures intentées sous le régime de la présente loi.

Priorité

(2) 1I peut préciser, dans 'ordonnance, que la charge ou
slireté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Lien avec la Lo/ sur Ia faillite et I'insolvabilité

11.6 Par dérogation a la Lot sur la faillite et l'insolvabi-
lité :

a) les procédures intentées sous le régime de la partie
III de cette loi ne peuvent étre traitées et continuées
sous le régime de la présente loi que si une proposition
au sens de la Lot sur la faillite et l'insolvabilité n’a pas
été déposée au titre de cette méme partie;

b) le failli ne peut faire une demande au titre de la
présente loi qu’avec 'aval des inspecteurs visés a I’ar-
ticle 116 de la Loi sur la faillite et l'insolvabilité, au-
cune demande ne pouvant toutefois étre faite si la
faillite découle, selon le cas :
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(i) the operation of subsection 50.4(8) of the
Bankruptcy and Insolvency Act, or

(ii) the refusal or deemed refusal by the creditors
or the court, or the annulment, of a proposal under
the Bankruptcy and Insolvency Act.

1997, c. 12, 5. 124.

Court to appoint monitor

11.7 (1) When an order is made on the initial applica-
tion in respect of a debtor company, the court shall at the
same time appoint a person to monitor the business and
financial affairs of the company. The person so appointed
must be a trustee, within the meaning of subsection 2(1)
of the Bankruptcy and Insolvency Act.

Restrictions on who may be monitor

(2) Except with the permission of the court and on any
conditions that the court may impose, no trustee may be
appointed as monitor in relation to a company

(a) if the trustee is or, at any time during the two pre-
ceding years, was

(i) a director, an officer or an employee of the com-
pany,

(ii) related to the company or to any director or of-
ficer of the company, or

(iii) the auditor, accountant or legal counsel, or a
partner or an employee of the auditor, accountant
or legal counsel, of the company; or

(b) if the trustee is

(i) the trustee under a trust indenture issued by the
company or any person related to the company, or
the holder of a power of attorney under an act con-
stituting a hypothec within the meaning of the Civil
Code of Quebec that is granted by the company or
any person related to the company, or

(ii) related to the trustee, or the holder of a power
of attorney, referred to in subparagraph (i).

Court may replace monitor

(3) On application by a creditor of the company, the
court may, if it considers it appropriate in the circum-
stances, replace the monitor by appointing another
trustee, within the meaning of subsection 2(1) of the
Bankruptcy and Insolvency Act, to monitor the business
and financial affairs of the company.

1997, c. 12, s. 124; 2005, c. 47, s. 129.

(i) de lapplication du paragraphe 50.4(8) de la Loi
sur la faillite et l'insolvabilité,

(ii) du rejet — effectif ou présumé — de sa proposi-
tion par les créanciers ou le tribunal ou de 'annula-
tion de celle-ci au titre de cette loi.

1997, ch. 12, art. 124.

Nomination du contréleur

11.7 (1) Le tribunal qui rend une ordonnance sur la de-
mande initiale nomme une personne pour agir a titre de
controleur des affaires financieres ou autres de la compa-
gnie débitrice visée par la demande. Seul un syndic au
sens du paragraphe 2(1) de la Lot sur la faillite et l'insol-
vabilité peut étre nommeé pour agir a titre de controleur.

Personnes qui ne peuvent agir a titre de controleur

(2) Sauf avec l'autorisation du tribunal et aux conditions
qu’il peut fixer, ne peut étre nommé pour agir a titre de
controleur le syndic :

a) qui est ou, au cours des deux années précédentes, a
été:

(i) administrateur, dirigeant ou employé de la com-
pagnie,

(ii) lié a la compagnie ou a I'un de ses administra-
teurs ou dirigeants,

(iii) vérificateur, comptable ou conseiller juridique
de la compagnie, ou employé ou associé de I'un ou
Tautre;

b) quiest:

(i) le fondé de pouvoir aux termes d'un acte consti-
tutif d’hypotheque — au sens du Code civil du Qué-
bec — émanant de la compagnie ou d’'une personne
liée a celle-ci ou le fiduciaire aux termes d’un acte
de fiducie émanant de la compagnie ou d’'une per-
sonne liée a celle-ci,

(ii) lié au fondé de pouvoir ou au fiduciaire visé au
sous-alinéa (i).

Remplacement du controleur

(3) Sur demande d’un créancier de la compagnie, le tri-
bunal peut, s’il 'estime indiqué dans les circonstances,
remplacer le contrdleur en nommant un autre syndic, au
sens du paragraphe 2(1) de la Lot sur la faillite et l'insol-
vabilité, pour agir a ce titre a ’égard des affaires finan-
ciéres et autres de la compagnie.

1997, ch. 12, art. 124; 2005, ch. 47, art. 129.
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No personal liability in respect of matters before
appointment

11.8 (1) Despite anything in federal or provincial law, if
a monitor, in that position, carries on the business of a
debtor company or continues the employment of a
debtor company’s employees, the monitor is not by rea-
son of that fact personally liable in respect of a liability,
including one as a successor employer,

(a) that is in respect of the employees or former em-
ployees of the company or a predecessor of the compa-
ny or in respect of a pension plan for the benefit of
those employees; and

(b) that exists before the monitor is appointed or that
is calculated by reference to a period before the ap-
pointment.

Status of liability

(2) A liability referred to in subsection (1) shall not rank
as costs of administration.

Liability of other successor employers

(2.1) Subsection (1) does not affect the liability of a suc-
cessor employer other than the monitor.

Liability in respect of environmental matters

(3) Notwithstanding anything in any federal or provin-
cial law, a monitor is not personally liable in that position
for any environmental condition that arose or environ-
mental damage that occurred

(a) before the monitor’s appointment; or

(b) after the monitor’s appointment unless it is estab-
lished that the condition arose or the damage occurred
as a result of the monitor’s gross negligence or wilful
misconduct.

Reports, etc., still required

(4) Nothing in subsection (3) exempts a monitor from
any duty to report or make disclosure imposed by a law
referred to in that subsection.

Non-liability re certain orders

(5) Notwithstanding anything in any federal or provin-
cial law but subject to subsection (3), where an order is
made which has the effect of requiring a monitor to rem-
edy any environmental condition or environmental dam-
age affecting property involved in a proceeding under
this Act, the monitor is not personally liable for failure to
comply with the order, and is not personally liable for

Immunité

11.8 (1) Par dérogation au droit fédéral et provincial, le
controleur qui, en cette qualité, continue I'exploitation de
Ientreprise de la compagnie débitrice ou lui succede
comme employeur est dégagé de toute responsabilité
personnelle découlant de quelque obligation de la com-
pagnie, notamment a titre d’employeur successeur, si
celle-ci, a la fois :

a) l'oblige envers des employés ou anciens employés
de la compagnie, ou de I'un de ses prédécesseurs, ou
découle d’un régime de pension pour le bénéfice de ces
employés;

b) existait avant sa nomination ou est calculée par ré-
férence a une période la précédant.

Obligation exclue des frais

(2) L’obligation visée au paragraphe (1) ne fait pas partie
des frais d’administration.

Responsabilité de I'employeur successeur

(2.1) Le paragraphe (1) ne dégage aucun employeur suc-
cesseur, autre que le contréleur, de sa responsabilité.

Responsabilité en matiére d’environnement

(3) Par dérogation au droit fédéral et provincial, le
contrdleur est, és qualités, dégagé de toute responsabilité
personnelle découlant de tout fait ou dommage lié a 'en-
vironnement survenu, avant ou aprés sa nomination,
sauf celui causé par sa négligence grave ou son incon-
duite délibérée.

Rapports

(4) Le paragraphe (3) n’a pas pour effet de soustraire le
contrdleur a obligation de faire rapport ou de communi-
quer des renseignements prévus par le droit applicable
en l'espece.

Immunité — ordonnances

(5) Par dérogation au droit fédéral et provincial, mais
sous réserve du paragraphe (3), le contrdleur est, s qua-
lité, dégagé de toute responsabilité personnelle découlant
du non-respect de toute ordonnance de réparation de
tout fait ou dommage lié a ’environnement et touchant
un bien visé par des procédures intentées au titre de la
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any costs that are or would be incurred by any person in
carrying out the terms of the order,

(a) if, within such time as is specified in the order,
within ten days after the order is made if no time is so
specified, within ten days after the appointment of the
monitor, if the order is in effect when the monitor is
appointed or during the period of the stay referred to
in paragraph (b), the monitor

(i) complies with the order, or

(ii) on notice to the person who issued the order,
abandons, disposes of or otherwise releases any in-
terest in any real property affected by the condition
or damage;

(b) during the period of a stay of the order granted, on
application made within the time specified in the or-
der referred to in paragraph (a) or within ten days af-
ter the order is made or within ten days after the ap-
pointment of the monitor, if the order is in effect when
the monitor is appointed, by

(i) the court or body having jurisdiction under the
law pursuant to which the order was made to en-
able the monitor to contest the order, or

(ii) the court having jurisdiction under this Act for
the purposes of assessing the economic viability of
complying with the order; or

(¢) if the monitor had, before the order was made,
abandoned or renounced any interest in any real prop-
erty affected by the condition or damage.

Stay may be granted

(6) The court may grant a stay of the order referred to in
subsection (5) on such notice and for such period as the
court deems necessary for the purpose of enabling the
monitor to assess the economic viability of complying
with the order.

Costs for remedying not costs of administration

(7) Where the monitor has abandoned or renounced any
interest in real property affected by the environmental
condition or environmental damage, claims for costs of
remedying the condition or damage shall not rank as
costs of administration.

Priority of claims

(8) Any claim by Her Majesty in right of Canada or a
province against a debtor company in respect of which
proceedings have been commenced under this Act for
costs of remedying any environmental condition or envi-
ronmental damage affecting real property of the

présente loi, et de toute responsabilité personnelle relati-
vement aux frais engagés par toute personne exécutant
l'ordonnance :

a) si, dans les dix jours suivant 'ordonnance ou dans
le délai fixé par celle-ci, dans les dix jours suivant sa
nomination si 'ordonnance est alors en vigueur ou
pendant la durée de la suspension visée a I'alinéa b) :

(i) il s’y conforme,

(ii) il abandonne, apres avis a la personne ayant
rendu l'ordonnance, tout intérét dans I'immeuble
en cause, en dispose ou s’en dessaisit;

b) pendant la durée de la suspension de I'ordonnance
qui est accordée, sur demande présentée dans les dix
jours suivant I'ordonnance visée a 'alinéa a) ou dans
le délai fixé par celle-ci, ou dans les dix jours suivant
sa nomination si I'ordonnance est alors en vigueur :

(i) soit par le tribunal ou l'autorité qui a compé-
tence relativement a I'ordonnance, en vue de per-
mettre au contrbleur de la contester,

(ii) soit par le tribunal qui a compétence en matiere
de faillite, en vue d’évaluer les conséquences écono-
miques du respect de I'ordonnance;

c) si, avant que 'ordonnance ne soit rendue, il avait
abandonné tout intérét dans le bien immeuble en
cause ou y avait renoncé, ou s’en était dessaisi.

Suspension

(6) En vue de permettre au contrbleur d’évaluer les
conséquences économiques du respect de 'ordonnance,
le tribunal peut en ordonner la suspension apres avis et
pour la période qu’il estime indiqués.

Frais

(7) Sile controleur a abandonné tout intérét dans le bien
immeuble en cause ou y a renoncé, les réclamations pour
les frais de réparation du fait ou dommage lié a I'environ-
nement et touchant le bien ne font pas partie des frais
d’administration.

Priorité des réclamations

(8) Dans le cas ou des procédures ont été intentées au
titre de la présente loi contre une compagnie débitrice,
toute réclamation de Sa Majesté du chef du Canada ou
d’une province contre elle pour les frais de réparation du
fait ou dommage lié a I'environnement et touchant un de
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company is secured by a charge on the real property and
on any other real property of the company that is con-
tiguous thereto and that is related to the activity that
caused the environmental condition or environmental
damage, and the charge

(a) is enforceable in accordance with the law of the ju-
risdiction in which the real property is located, in the
same way as a mortgage, hypothec or other security on
real property; and

(b) ranks above any other claim, right or charge
against the property, notwithstanding any other provi-
sion of this Act or anything in any other federal or
provincial law.

Claim for clean-up costs

(9) A claim against a debtor company for costs of reme-
dying any environmental condition or environmental
damage affecting real property of the company shall be a
claim under this Act, whether the condition arose or the
damage occurred before or after the date on which pro-
ceedings under this Act were commenced.

1997, c. 12, s. 124; 2007, c. 36, s. 67.

Disclosure of financial information

11.9 (1) A court may, on any application under this Act
in respect of a debtor company, by any person interested
in the matter and on notice to any interested person who
is likely to be affected by an order made under this sec-
tion, make an order requiring that person to disclose any
aspect of their economic interest in respect of a debtor
company, on any terms that the court considers appro-
priate.

Factors to be considered

(2) In deciding whether to make an order, the court is to
consider, among other things,

(a) whether the monitor approved the proposed dis-
closure;

(b) whether the disclosed information would enhance
the prospects of a viable compromise or arrangement
being made in respect of the debtor company; and

(c) whether any interested person would be materially
prejudiced as a result of the disclosure.

Meaning of economic interest
(3) In this section, economic interest includes

(a) a claim, an eligible financial contract, an option or
a mortgage, hypothec, pledge, charge, lien or any oth-
er security interest;

ses biens immeubles est garantie par une sireté sur le
bien immeuble en cause et sur ceux qui sont contigus a
celui ou le dommage est survenu et qui sont liés a 'activi-
té ayant causé le fait ou le dommage; la siireté peut étre
exécutée selon le droit du lieu ou est situé le bien comme
s’il s’agissait d’'une hypothéque ou autre garantie sur ce-
lui-ci et, par dérogation aux autres dispositions de la pré-
sente loi et a toute régle de droit fédéral et provincial, a
priorité sur tout autre droit, charge ou réclamation visant
le bien.

Précision

(9) La réclamation pour les frais de réparation du fait ou
dommage lié a I’environnement et touchant un bien im-
meuble de la compagnie débitrice constitue une réclama-
tion, que la date du fait ou dommage soit antérieure ou
postérieure a celle ou des procédures sont intentées au
titre de la présente loi.

1997, ch. 12, art. 124; 2007, ch. 36, art. 67.

Divulgation de renseignements financiers

11.9 (1) Sur demande de tout intéressé sous le régime
de la présente loi a I’égard d’'une compagnie débitrice et
sur préavis de la demande a tout intéressé qui sera vrai-
semblablement touché par 'ordonnance rendue au titre
du présent article, le tribunal peut ordonner a cet intéres-
sé de divulguer tout intérét économique qu’il a dans la
compagnie débitrice, aux conditions que le tribunal es-
time indiquées.

Facteurs a prendre en considération

(2) Pour décider s’il rend I'ordonnance, le tribunal prend
en considération, notamment, les facteurs suivants :

a) la question de savoir si le contréleur acquiesce a la
divulgation proposée;

b) la question de savoir si la divulgation proposée fa-
vorisera la conclusion d’'une transaction ou dun ar-
rangement viable a 'égard de la compagnie débitrice;

c) la question de savoir si la divulgation proposée cau-
sera un préjudice sérieux a tout intéressé.

Définition de intérét économique
(3) Au présent article, intérét économique s’entend no-
tamment :

a) d’'une réclamation, d’'un contrat financier admis-
sible, d’'une option ou d’'une hypotheque, d'un gage,
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(b) the consideration paid for any right or interest, in-
cluding those referred to in paragraph (a); or

(c) any other prescribed right or interest.
2019, c. 29, s. 139.

Fixing deadlines

12 The court may fix deadlines for the purposes of vot-
ing and for the purposes of distributions under a com-
promise or arrangement.

R.S., 1985, c. C-36, s. 12; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 2004, c. 25, s. 195; 2005, c.
47,s.130; 2007, c. 36, s. 68.

Leave to appeal

13 Except in Yukon, any person dissatisfied with an or-
der or a decision made under this Act may appeal from
the order or decision on obtaining leave of the judge ap-
pealed from or of the court or a judge of the court to
which the appeal lies and on such terms as to security
and in other respects as the judge or court directs.

R.S., 1985, c. C-36, s. 13; 2002, c. 7, s. 134.

Court of appeal

14 (1) An appeal under section 13 lies to the highest
court of final resort in or for the province in which the
proceeding originated.

Practice

(2) All appeals under section 13 shall be regulated as far
as possible according to the practice in other cases of the
court appealed to, but no appeal shall be entertained un-
less, within twenty-one days after the rendering of the or-
der or decision being appealed, or within such further
time as the court appealed from, or, in Yukon, a judge of
the Supreme Court of Canada, allows, the appellant has
taken proceedings therein to perfect his or her appeal,
and within that time he or she has made a deposit or giv-
en sufficient security according to the practice of the
court appealed to that he or she will duly prosecute the
appeal and pay such costs as may be awarded to the re-
spondent and comply with any terms as to security or
otherwise imposed by the judge giving leave to appeal.
R.S., 1985, c. C-36, s. 14; 2002, c. 7, s. 135.

Appeals

15 (1) An appeal lies to the Supreme Court of Canada
on leave therefor being granted by that Court from the

d’'une charge, d’'un nantissement, d’'un privilege ou
d’un autre droit qui greve le bien;

b) de la contrepartie payée pour 'obtention, notam-
ment, de tout intérét ou droit visés a I’alinéa a);

c) de tout autre intérét ou droit prévus par réglement.
2019, ch. 29, art. 139.

Echéances

12 Le tribunal peut fixer des échéances aux fins de vota-
tion et aux fins de distribution aux termes d’'une transac-
tion ou d’'un arrangement.

L.R. (1985), ch. C-36, art. 12; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 2004, ch. 25, art.
195; 2005, ch. 47, art. 130; 2007, ch. 36, art. 68.

Permission d’en appeler

13 Sauf au Yukon, toute personne mécontente d’une or-
donnance ou décision rendue en application de la pré-
sente loi peut en appeler apres avoir obtenu la permis-
sion du juge dont la décision fait 'objet d'un appel ou
apres avoir obtenu la permission du tribunal ou d’'un juge
du tribunal auquel 'appel est porté et aux conditions que
prescrit ce juge ou tribunal concernant le cautionnement
et a d’autres égards.

L.R. (1985), ch. C-36, art. 13; 2002, ch. 7, art. 134.

Cour d’appel

14 (1) Cet appel doit étre porté au tribunal de dernier
ressort de la province ot la procédure a pris naissance.

Pratique

(2) Tous ces appels sont régis autant que possible par la
pratique suivie dans d’autres causes devant le tribunal
saisi de l'appel; toutefois, aucun appel n’est recevable a
moins que, dans le délai de vingt et un jours apres qu’a
été rendue 'ordonnance ou la décision faisant I'objet de
l’appel, ou dans le délai additionnel que peut accorder le
tribunal dont il est interjeté appel ou, au Yukon, un juge
de la Cour supréme du Canada, I'appelant n’y ait pris des
procédures pour parfaire son appel, et a moins que, dans
ce délai, il n’ait fait un dépot ou fourni un cautionnement
suffisant selon la pratique du tribunal saisi de 1'appel
pour garantir qu’il poursuivra diiment I'appel et payera
les frais qui peuvent étre adjugés a I'intimé et se confor-
mera aux conditions relatives au cautionnement ou
autres qu’impose le juge donnant la permission d’en ap-
peler.

L.R. (1985), ch. C-36, art. 14; 2002, ch. 7, art. 135.

Appels

15 (1) Un appel peut étre interjeté a la Cour supréme du
Canada sur autorisation a cet effet accordée par ce tribu-
nal, du plus haut tribunal de dernier ressort de la
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highest court of final resort in or for the province or terri-
tory in which the proceeding originated.

Jurisdiction of Supreme Court of Canada

(2) The Supreme Court of Canada shall have jurisdiction
to hear and to decide according to its ordinary procedure
any appeal under subsection (1) and to award costs.

Stay of proceedings

(3) No appeal to the Supreme Court of Canada shall op-
erate as a stay of proceedings unless and to the extent or-
dered by that Court.

Security for costs

(4) The appellant in an appeal under subsection (1) shall
not be required to provide any security for costs, but, un-
less he provides security for costs in an amount to be
fixed by the Supreme Court of Canada, he shall not be
awarded costs in the event of his success on the appeal.

Decision final

(5) The decision of the Supreme Court of Canada on any
appeal under subsection (1) is final and conclusive.
R.S., c. C-25, s. 15; R.S., c. 44(1st Supp.), s. 10.

Order of court of one province

16 Every order made by the court in any province in the
exercise of jurisdiction conferred by this Act in respect of
any compromise or arrangement shall have full force and
effect in all the other provinces and shall be enforced in
the court of each of the other provinces in the same man-
ner in all respects as if the order had been made by the
court enforcing it.

R.S., c. C-25, s. 16.

Courts shall aid each other on request

17 All courts that have jurisdiction under this Act and
the officers of those courts shall act in aid of and be auxil-
iary to each other in all matters provided for in this Act,
and an order of a court seeking aid with a request to an-
other court shall be deemed sufficient to enable the latter
court to exercise in regard to the matters directed by the
order such jurisdiction as either the court that made the
request or the court to which the request is made could
exercise in regard to similar matters within their respec-
tive jurisdictions.

R.S., c. C-25,s. 17.

18 [Repealed, 2005, c. 47, s. 131]

18.1 [Repealed, 2005, c. 47, s. 131]

province ou du territoire ou la procédure a pris nais-
sance.

Juridiction de la Cour supréme du Canada

(2) La Cour supréme du Canada a juridiction pour en-
tendre et décider, selon sa procédure ordinaire, tout ap-
pel ainsi permis et pour adjuger des frais.

Suspension de procédures

(3) Un tel appel a la Cour supréme du Canada n’a pas
pour effet de suspendre les procédures, a moins que ce
tribunal ne I'ordonne et dans la mesure ot il 'ordonne.

Cautionnement pour les frais

(4) L’appelant n’est pas tenu de fournir un cautionne-
ment pour les frais; toutefois, a moins qu’il ne fournisse
un cautionnement pour les frais au montant que fixe la
Cour supréme du Canada, il ne lui est pas adjugé de frais
en cas de réussite dans son appel.

Décision finale

(5) La décision de la Cour supréme du Canada sur un tel
appel est définitive et sans appel.

S.R., ch. C-25, art. 15; S.R., ch. 44(1®" suppl.), art. 10.

Ordonnance d’un tribunal d’'une province

16 Toute ordonnance rendue par le tribunal d’une pro-
vince dans I’exercice de la juridiction conférée par la pré-
sente loi a 'égard de quelque transaction ou arrangement
a pleine vigueur et effet dans les autres provinces, et elle
est appliquée devant le tribunal de chacune des autres
provinces de la méme maniere, a tous égards, que si elle
avait été rendue par le tribunal la faisant ainsi exécuter.
S.R., ch. C-25, art. 16.

Les tribunaux doivent s’entraider sur demande

17 Tous les tribunaux ayant juridiction sous le régime de
la présente loi et les fonctionnaires de ces tribunaux sont
tenus de s’entraider et de se faire les auxiliaires les uns
des autres en toutes matieres prévues par la présente loi,
et une ordonnance du tribunal sollicitant de l'aide au
moyen d'une demande & un autre tribunal est réputée
suffisante pour permettre a ce dernier tribunal d’exercer,
en ce qui concerne les questions prescrites par 'ordon-
nance, la juridiction que le tribunal ayant formulé la de-
mande ou le tribunal auquel est adressée la demande
pourrait exercer a I'égard de questions similaires dans les
limites de leurs juridictions respectives.

S.R., ch. C-25, art. 17.

18 [Abrogé, 2005, ch. 47, art. 131]

18.1 [Abrogé, 2005, ch. 47, art. 131]
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[1] THE COURT: This is a Companies’ Creditors Arrangement Act proceeding.
The petitioners are in the business of acquiring and developing various rental
buildings in Regina and Saskatoon, Saskatchewan. The matter began with the

granting of an initial order on December 19, 2016.

[2] At the outset, this restructuring proceeding had all the hallmarks of being a
very contested matter. This arose largely from the concerns of the extensive secured
creditor group, who hold different levels of security on the various projects or

buildings.

[3] Fortunately, much of the stakeholders’ differences were subsequently put
aside as a result of extensive negotiations. Those negotiations led to the granting of
the amended and restated initial order (the “ARIO”) on February 3, 2017.

[4] The ARIO provides a general framework for dealing with the various
properties. In broad terms, the ARIO provided for various properties to be
immediately put up for sale. In addition, the ARIO allowed for the petitioners to
continue with their construction activities towards completing certain buildings and
finalizing the leasing of the various units in those buildings. The general idea is that,
once the construction was finished, those buildings would similarly be put up for

sale.

[5] Another circumstance which the petitioners had in mind leading up to the
granting of the ARIO was that, with the exception of the phase 1 properties, which
were to be put up for sale, there remained the possibility of a restructuring with

respect to some or all of the other buildings.

[6] A fundamental aspect of the stakeholder’s intentions regarding the ARIO was
to recognize and respect the various interests that applied to each individual
property, which have different encumbrances (what the Monitor describes as the
“capital stack”). Generally speaking, each property or building has different and
different levels of lenders, beginning with the first secured creditor and continuing

down to the limited partners or equity interests that apply to each of the properties.

2017 BCSC 808 (CanLll)
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Accordingly, from the outset of these proceedings, the stakeholders have agreed to
a concept of “ring fencing”, which preserves the cash flows and costs associated
with each of the individual properties and allows an orderly assessment of the

viability of the properties on that basis.

[7] Since the ARIO was granted, there have been substantial continuing efforts
by all of the stakeholders toward finalizing the “go forward” path, all with the
involvement of the Monitor. Those efforts are principally outlined in the Monitor’s
Fourth Report dated April 13, 2017, and in particular at paragraph 8 and following.
The Monitor reports that five properties were put up for sale and agreements are
anticipated in early May. The sixth property, being CILO, has now been added to
that sales process, and definitive agreements on that property are expected on May
23, 2017.

[8] In addition, substantial work has been completed on the construction front,
with various budgets being prepared. Arbutus has been retained to take that
process forward. The necessary financing for that construction has been secured
with KingSett Mortgage Corporation through a syndicated process. Therefore, the
funding is in place with respect to the construction which is anticipated to take

between six to eight months, or to the end of 2017.

[9] The Monitor outlines that there have been extensive discussions between the
various stakeholders. Stakeholders participating in the discussions concerning the
need for construction financing have included the limited partners. Even so, it
appears that they have declined to provide that financing, leading to KingSett

agreeing to do so.

[10] | have also been assisted on this application by the Monitor's Supplemental
Report dated April 19, 2017, on one particular issue, which | will address in these

reasons.

[11] The two applications before me today are as follows: firstly, the petitioners
apply to extend the stay to August 31, 2017; secondly, KingSett applies for an order

2017 BCSC 808 (CanLll)
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approving various loans. These loans include an initial loan of $50,000 in respect of
the CILO project. That loan was superseded by a second loan of $502,000, which
paid out the $50,000 loan. Finally, KingSett applies for approval of a $17.5 million
loan with respect to the construction on the various Sunrise projects. To some
extent, KingSett's application is brought nunc pro tunc because, working within the
general framework under the ARIO, the petitioners have already received initial

draws under that financing.

[12] There is no opposition to the application by KingSett to approve the loans. In
fact, the Monitor supports the order being granted, as do the petitioners. | have no
hesitation in concluding that the order should be granted. | find that the evidence

establishes that the relevant test under the CCAA is met in the circumstances.

[13] Accordingly, the order as sought by KingSett in its notice of application dated
April 18, 2017, is granted, with the minor amendment addressed by KingSett's

counsel during submissions.

[14] The petitioners’ application to extend the stay of proceeding to August 31 has
invited some opposition. Counsel for the petitioners has made submissions as to
their reasoning for the August 31 date. In broad terms, those reasons relate to both
the sales process and the construction process which are underway. It is
anticipated that the sales process will bring forward applications either in June or
possibly early July. In addition, the construction schedule anticipates a process of six
to eight months from today, which leads us into the December 2017 time frame.
Counsel also point out that there is a cost of coming back to court for further
extension. Given the number of faces that | see in this courtroom, it cannot be

doubted that that is a significant cost arising from every court appearance.

[15] The proposed extension date of August 31 is not opposed by many of the
secured creditors. These secured creditors take no position on that issue, although
they all indicated that they reserved their rights in the sense that they will see how
the process plays out. If matters do not proceed to their liking, they all indicate that

they may apply to the Court to propose another course of action.

2017 BCSC 808 (CanLll)
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[16] The proposed extension date is opposed by two secured creditors:
Community Trust, a senior secured creditor on the Nutana property with debt of
approximately $15 million; and, the Van Maren Group, a junior secured creditor
(mostly in third position) on the Sunset properties. Both creditors seek an extension

date earlier than August 31.

[17] Community Trust submits that the more appropriate date is the end of June.
lts opposition is advanced on the basis that inthe normal course a CCAA extension
date is tied to what is called a threshold date. Further, Community Trust submits that
since itis somewhat unclear in terms of how the sales and construction process will
unfold, an earlier date is appropriate. Counsel for Community Trust also suggests
that by granting the extension date to August, it will effectively reverse the onus by
requiring any secured creditor who opposes the continuation of the proceeding to

bring its own application to set a different course.

[18] The Monitor has expressly addressed the issue as to extension date in its
Supplemental Report at paragraph 3.3. Essentially, the Monitor says that there has
been positive momentum to these proceedings and that much has been
accomplished in terms of achieving consensus between the various stakeholders as
to a process going forward. The Monitor also notes that the agreed upon process
not only involves the sales, but also a construction process that requires some
stability in terms of retaining trades without the sword of Damocles being held over

people’s heads and worrying about having to justify further extensions.

[19] Finally, the Monitor concludes that, given the CILO sales process, which is
somewhat further delayed, that sales process might well only result in a sale to be

addressed in early July.

[20] Accordingly, the Monitor concludes that the August 31 extension date

provides a reasonable date given the overall circumstances.

2017 BCSC 808 (CanLll)
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[21] The decision as to what an appropriate extension date is requires that the
Court allow some flexibility to the parties. It remains a matter of exercising my

discretion in terms of what | think is the most appropriate in the circumstances.

[22] In my view, there is no doubt that there will be further court attendances
between now and August, particularly given the sales process that is underway. In
my view, those applications will provide more than ample opportunity for any
secured creditor, including Community Trust and Van Maren, to voice any concerns

or disagreement about the process going forward.

[23] | agree that | see no need to put the petitioners to the extra cost of making
further applications for extensions of the stay. The costs of doing so will, of course,
redound to the prejudice of the overall stakeholder group given the significant costs

that are involved.

[24] | bhave in mind too that there will be ongoing oversight by the Monitor. If
anything untoward should happen, | would expect that the Monitor would file a report
to that effect and alert the stakeholders so that the matter can be brought back

before the court to be addressed in the usual fashion.

[25] Overall, | am satisfied that the Monitor has appropriately analyzed the various
moving parts that are in play inthis proceeding at this time. Accordingly, | grant the
order allowing the extension date to August 11, 2017. | have chosen this date
because it accords with my rota when | will be sitting in Vancouver and the

calendars of counsel.

“Fitzpatrick J.”

2017 BCSC 808 (CanLll)
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SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, ASAMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST
INC., CANWEST BOOKSINC. AND CANWEST (CANADA) INC.

COUNSEL: Lyndon Barnes, Alex Cobb and Duncan Ault for the Applicant LP Entities
Mario Forte for the Special Committee of the Board of Directors
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior
Secured Lenders Syndicate
Peter Griffin for the Management Directors
Robin B. Schwill and Natalie Renner for the Ad Hoc Committee of 9.25% Senior
Subordinated Noteholders
David Byers and Maria Konyukhova for the proposed Monitor, FTI Consulting
Canada Inc.

PEPALL J.

REASONS FOR DECISION

Introduction

[1] Canwest Global Communications Corp. (“Canwest Global”) is a leading Canadian media
company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air
television stations and subscription based specialty television channels. Canwest Global, the
entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries)
and the National Post Company (which prior to October 30, 2009 owned and published the
National Post) (collectively, the “CMI Entities’), obtained protection from their creditors in a

2010 ONSC 222 (CanLlI)
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Companies Creditors Arrangement Act* (“CCAA™) proceeding on October 6, 2009.> Now, the
Canwest Global Canadian newspaper entities with the exception of National Post Inc. seek
similar protection. Specifically, Canwest Publishing Inc./Publications Canwest Inc. (“CPI"),
Canwest Books Inc. (“CBI”), and Canwest (Canada) Inc. (“CCI") apply for an order pursuant to
the CCAA. They aso seek to have the stay of proceedings and the other benefits of the order
extend to Canwest Limited Partnership/Canwest Société en Commandite (the “Limited
Partnership”). The Applicants and the Limited Partnership are referred to as the “LP Entities”
throughout these reasons. The term “Canwest” will be used to refer to the Canwest enterprise as
a whole. It includes the LP Entities and Canwest Global’s other subsidiaries which are not

applicants in this proceeding.

[2] All appearing on this application supported the relief requested with the exception of the
Ad Hoc Committee of 9.25% Senior Subordinated Noteholders. That Committee represents

certain unsecured creditors whom | will discuss more fully later.
[3] | granted the order requested with reasons to follow. These are my reasons.

[4] | start with three observations. Firstly, Canwest Global, through its ownership interestsin
the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP
Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the
Canadian heritage and landscape. The oldest, The Gazette, was established in Montreal in 1778.
The others are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the
Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the
Nanaimo Daily News and the Alberni Valey Times. These newspapers have an estimated
average weekly readership that exceeds 4 million. The LP Entities also publish 23 non-daily

'R.S.C. 1985, c. C. 36, as amended.

2 On October 30, 2009, substantially all of the assets and business of the National Post Company were transferred to
the company now known as National Post Inc.

2010 ONSC 222 (CanLlI)
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newspapers and own and operate a number of digital media and online operations. The
community served by the LP Entitiesis huge. In addition, based on August 31, 2009 figures, the
LP Entities employ approximately 5,300 employees in Canada with approximately 1,300 of
those employees working in Ontario. The granting of the order requested is premised on an
anticipated going concern sale of the newspaper business of the LP Entities. This serves not just
the interests of the LP Entities and their stakeholders but the Canadian community at large.

[5] Secondly, the order requested may contain some shortcomings; it may not be perfect.

That said, insolvency proceedings typically involve what is feasible, not what is flawless.

[6] Lastly, although the builders of this insolvent business are no doubt unhappy with its fate,
gratitude is not misplaced by acknowledging their rolein its construction.

Background Facts

(i) Financia Difficulties

[7] The LP Entities generate the majority of their revenues through the sale of advertising.
In the fiscal year ended August 31, 2009, approximately 72% of the LP Entities consolidated
revenue derived from advertising. The LP Entities have been seriously affected by the economic
downturn in Canada and their consolidated advertising revenues declined substantially in the
latter half of 2008 and in 2009. In addition, they experienced increases in certain of their

operating costs.

[8] On May 29, 2009 the Limited Partnership failed, for the first time, to make certain
interest and principal reduction payments and related interest and cross currency swap payments
totaling approximately $10 million in respect of its senior secured credit facilities. On the same
day, the Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain
financial covenants set out in the credit agreement dated as of July 10, 2007 between its
predecessor, Canwest Media Works Limited Partnership, The Bank of Nova Scotia as
administrative agent, a syndicate of secured lenders (“the LP Secured Lenders’), and the
predecessors of CCl, CPI and CBI as guarantors. The Limited Partnership also failed to make

2010 ONSC 222 (CanLlI)
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proceeding was not merited in the circumstances. The Committee did receive very short notice.
Without being taken as encouraging or discouraging the use of the comeback clause in the order,
| disagree with the submission of counsel to the Ad Hoc Committee to the effect that it is very
difficult if not impossible to stop a process relying on that provision. That provision in the order
is a meaningful one as is clear from the decision in Muscletech Research & Development Inc.”.
On a come back motion, although the positions of parties who have relied bona fide on an Initial
Order should not be prejudiced, the onus is on the applicants for an Initial Order to satisfy the
court that the existing terms should be upheld.

Proposed Monitor

[30] The Applicants propose that FTI Consulting Canada Inc. serve as the Monitor. It
currently serves as the Monitor in the CMI Entities CCAA proceeding. It isdesirable for FTI to
act; it isqualified to act; and it has consented to act. It has not served in any of the incompatible
capacities described in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role
that isreflected in the order and which is acceptable.

Proposed Order

[31] As mentioned, | granted the order requested. It is clear that the LP Entities need
protection under the CCAA. The order requested will provide stability and enable the LP
Entities to pursue their restructuring and preserve enterprise value for their stakeholders. Without
the benefit of a stay, the LP Entities would be required to pay approximately $1.45 billion and

would be unable to continue operating their businesses.

® 2006 CarswellOnt 264 (S.C.J.).
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(@) Threshold Issues

[32] The chief place of business of the Applicants is Ontario. They qualify as debtor
companies under the CCAA. They are affiliated companies with total claims against them that
far exceed $5 million. Demand for payment of the swap indebtedness has been made and the
Applicants are in default under all of the other facilities outlined in these reasons. They do not

have sufficient liquidity to satisfy their obligations. They are clearly insolvent.
(b) Limited Partnership

[33] The Applicants seek to extend the stay of proceedings and the other relief requested to
the Limited Partnership. The CCAA definition of a company does not include a partnership or a
limited partnership but courts have exercised their inherent jurisdiction to extend the protections
of an Initial CCAA Order to partnerships when it was just and convenient to do so. The relief
has been held to be appropriate where the operations of the partnership are so intertwined with
those of the debtor companies that irreparable harm would ensue if the requested stay were not
granted: Re Canwest Global Communications Corp°and Re Lehndorff General Partners Ltd".

[34] Inthiscase, the Limited Partnership is the administrative backbone of the LP Entities and
is integral to and intertwined with the Applicants ongoing operations. It owns al shared
information technology assets; it provides hosting services for all Canwest properties; it holds all
software licences used by the LP Entities; it is party to many of the shared services agreements
involving other Canwest entities; and employs approximately 390 full-time equivalent
employees who work in Canwest’s shared services area. The Applicants state that failure to
extend the stay to the Limited Partnership would have a profoundly negative impact on the value
of the Applicants, the Limited Partnership and the Canwest Global enterprise as a whole. In

6 2009 CarswellOnt 6184 at para. 29 ( S.C.J).

7(1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div.).
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addition, exposing the assets of the Limited Partnership to the demands of creditors would make
it impossible for the LP Entities to successfully restructure. | am persuaded that under these

circumstancesit isjust and convenient to grant the request.
(c) Filing of the Secured Creditors’ Plan

[35] The LP Entities propose to present the Plan only to the Secured Creditors. Claims of
unsecured creditors will not be addressed.

[36] The CCAA seemsto contemplate asingle creditor-class plan. Sections4 and 5 state:

s4 Where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors or any
class of them, the court may, on the application in a summary
way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting
of the creditors or class of creditors and, it the court so
determines, of the shareholders of the company, to be
summoned in such manner as the court directs.

s5 Where a compromise or an arrangement is proposed
between a debtor company and its secured creditors or any
class of them, the court may, on the application in a summary
way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting
of the creditors or class of creditors and, if the court so
determines, of the shareholders of the company, to be
summoned in such manner as the court directs.

[37] Caselaw hasinterpreted these provisions as authorizing a single creditor-class plan. For
instance, Blair J. (as he then was) stated in Re Philip Services Corp.2 : " Thereis no doubt that a
debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, to make a proposal to

8 1999 CarswellOnt 4673 (S.C.J.).
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secured creditors or to unsecured creditors or to both groups."® Similarly, in Re Anvil Range
Mining Corp.’, the Court of Appeal stated: "It may aso be noted that s. 5 of the CCAA
contemplates a plan which is a compromise between a debtor company and its secured creditors
and that by the terms of s. 6 of the Act, applied to the facts of this case, the plan is binding only
on the secured creditors and the company and not on the unsecured creditors."**

[38] Based on the foregoing, it is clear that a debtor has the statutory authority to present a
plan to a single class of creditors. In Re Anvil Range Mining Corp., the issue was raised in the
context of the plan’s sanction by the court and a consideration of whether the plan was fair and
reasonable as it eliminated the opportunity for unsecured creditors to realize anything. The basis
of the argument was that the motions judge had erred in not requiring a more complete and in

depth valuation of the company’ s assets relative to the claims of the secured creditors.

[39] Inthis case, | am not being asked to sanction the Plan at this stage. Furthermore, the
Monitor will supervise a vigorous and lengthy solicitation process to thoroughly canvass the
market for alternative transactions. The solicitation should provide a good indication of market
value. In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities
never had any forbearance agreement. The noteholders have been in a position to take action
since last summer but chose not to do so. One would expect some action on their part if they
themselves believed that they "were in the money". While the process is not perfect, it is subject
to the supervision of the court and the Monitor is obliged to report on its results to the court.

[40] Inmy view it is appropriate in the circumstances to authorize the LP Entities to file and

present a Plan only to the Secured Creditors.

° Ibid at para. 16.
10.(2002),34 C.B.R. (4™ 157 (Ont. C.A.), leave to appeal to S.C.C. refused (March 6,2003).

" 1bid at para. 34.
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(d) DIP Financing

[41] The Applicants seek approva of a DIP facility in the amount of $25 million which would
be secured by a charge over al of the assets of the LP Entities and rank ahead of all other
charges except the Administration Charge, and ahead of all other existing security interests
except validly perfected purchase money security interests and certain specific statutory

encumbrances.

[42] Section 11.2 of the CCAA providesthe statutory jurisdiction to grant aDIP charge. In Re
Canwest™, | addressed this provision. Firstly, an applicant should address the requirements
contained in section 11.2 (1) and then address the enumerated factors found in section 11.2(4) of

the CCAA. Asthat list is not exhaustive, it may be appropriate to consider other factors as well.

[43] Applying these principles to this case and dealing firstly with section 11.2(1) of the
CCAA, notice either has been given to secured creditors likely to be affected by the security or
charge or alternatively they are not affected by the DIP charge. While funds are not anticipated
to be immediately necessary, the cash flow statements project a good likelihood that the LP
Entities will require the additional liquidity afforded by the $25 million. The ability to borrow
funds that are secured by a charge will help retain the confidence of the LP Entities' trade
creditors, employees and suppliers. It is expected that the DIP facility will permit the LP Entities
to conduct the solicitation process and consummate a recapitalization transaction of a sale of all
or some of its assets. The charge does not secure any amounts that were owing prior to the filing.

As such, there has been compliance with the provisions of section 11.2 (1).

[44] Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP
Entities are expected to be subject to these CCAA proceedings until July 31, 2010. Their
business and financial affairs will be amply managed during the proceedings. This is a

12 Supra, note 7 at paras. 31-35.
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consensual filing which is reflective of the confidence of the maor creditors in the current
management configuration. All of these factors favour the granting of the charge. The DIP loan
would enhance the prospects of a viable compromise or arrangement and would ensure the
necessary stability during the CCAA process. | have already touched upon the issue of value.
That said, in relative terms, the quantum of the DIP financing is not large and there is no readily
apparent material prejudice to any creditor arising from the granting of the charge and approval

of the financing. | aso notethat it is endorsed by the proposed Monitor in its report.

[45] Other factors to consider in assessing whether to approve a DIP charge include the
reasonableness of the financing terms and more particularly the associated fees. Ideally there
should be some evidence on this issue. Prior to entering into the forbearance agreement, the LP
Entities sought proposals from other third party lenders for a DIP facility. In this case, some but
not all of the Secured Creditors are participating in the financing of the DIP loan. Therefore,
only some would benefit from the DIP while others could bear the burden of it. While they may
have opted not to participate in the DIP financing for various reasons, the concurrence of the non
participating Secured Creditors is some market indicator of the appropriateness of the terms of
the DIP financing.

[46] Lastly, | note that the DIP lenders have indicated that they would not provide a DIP
facility if the charge was not approved. In all of these circumstances, | was prepared to approve
the DIP facility and grant the DIP charge.

(e) Critical Suppliers

[47] The LP Entities ask that they be authorized but not required to pay pre-filing amounts
owing in arrears to certain suppliers if the supplier is critical to the business and ongoing
operations of the LP Entities or the potential future benefit of the payments is considerable and
of value to the LP Entities as a whole. Such payments could only be made with the consent of
the proposed Monitor. At present, it is contemplated that such suppliers would consist of certain
newspaper suppliers, newspaper distributors, logistic suppliers and the Amex Bank of Canada.
The LP Entities do not seek a charge to secure payments to any of its critical suppliers.
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[48] Section 11.4 of the CCAA addresses critical suppliers. It states:

11.4(1) On application by a debtor company and on notice to
the secured creditors who are likely to be affected by the
security or charge, the court may make an order declaring a
person to be a critical supplier to the company if the court is
satisfied that the person is a supplier of goods and services to
the company and that the goods or services that are supplied
are critical to the company’ s continued operation.

(2) If the court declares the person to be a critical supplier,
the court may make an order requiring the person to supply
any goods or services specified by the court to the company
on any terms and conditions that are consistent with the
supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court
shall, in the order, declare that al or part of the property of
the company is subject to a security or charge in favour of the
person declared to be a critical supplier, in an amount equal
to the value of the goods or services supplied upon the terms
of the order.

(4) The court may order that the security or charge rank in

priority over the claim of any secured creditor of the

company.
[49] Mr. Byers, who is counsel for the Monitor, submits that the court has aways had
discretion to authorize the payment of critical suppliers and that section 11.4 is not intended to
address that issue. Rather, it is intended to respond to a post-filing situation where a debtor
company wishes to compel a supplier to supply. In those circumstances, the court may declare a
person to be acritical supplier and require the person to supply. If the court chooses to compel a
person to supply, it must authorize a charge as security for the supplier. Mr. Barnes, who is
counsel for the LP Entities, submits that section 11.4 isnot so limited. Section 11.4 (1) givesthe
court general jurisdiction to declare a supplier to be a “critical supplier” where the supplier
provides goods or services that are essential to the ongoing business of the debtor company. The

permissive as opposed to mandatory language of section 11.4 (2) supports this interpretation.
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[50] Section 11.4 isnot very clear. Asamatter of principle, one would expect the purpose of
section 11.4 to be twofold: (i) to codify the authority to permit suppliers who are critical to the
continued operation of the company to be paid and (ii) to require the granting of a charge in
circumstances where the court is compelling a person to supply. If no charge is proposed to be
granted, there is no need to give notice to the secured creditors. | am not certain that the
distinction between Mr. Byers and Mr. Barnes' interpretation is of any real significance for the
purposes of this case. Either section 11.4(1) does not oust the court’s inherent jurisdiction to
make provision for the payment of critical suppliers where no charge is requested or it provides
authority to the court to declare persons to be critical suppliers. Section 11.4(1) requires the
person to be a supplier of goods and services that are critical to the companies operation but

does not impose any additional conditions or limitations.

[51] The LP Entities do not seek a charge but ask that they be authorized but not required to
make payments for the pre-filing provision of goods and services to certain third parties who are
critical and integral to their businesses. This includes newsprint and ink suppliers. The LP
Entities are dependent upon a continuous and uninterrupted supply of newsprint and ink and they
have insufficient inventory on hand to meet their needs. It also includes newspaper distributors
who are required to distribute the newspapers of the LP Entities; American Express whose
corporate card programme and accounts are used by LP Entities employees for business related
expenses; and royalty fees accrued and owing to content providers for the subscription-based on-
line service provided by FPinfomart.ca, one of the businesses of the LP Entities. The LP Entities
believe that it would be damaging to both their ongoing operations and their ability to restructure
if they are unable to pay their critical suppliers. | am satisfied that the LP Entities may treat
these parties and those described in Mr. Strike's affidavit as critical suppliers but none will be

paid without the consent of the Monitor.
(f) Administration Charge and Financial Advisor Charge

[52] The Applicants also seek a charge in the amount of $3 million to secure the fees of the

Monitor, its counsel, the LP Entities counsel, the Special Committee’s financial advisor and

2010 ONSC 222 (CanLlI)



Page: 19

counsel to the Special Committee, the CRA and counsel to the CRA. These are professionals
whose services are critical to the successful restructuring of the LP Entities business. This
charge is to rank in priority to all other security interests in the LP Entities' assets, with the
exception of purchase money security interests and specific statutory encumbrances as provided
for in the proposed order.™® The LP Entities also request a $10 million charge in favour of the
Financia Advisor, RBC Dominion Securities Inc. The Financial Advisor is providing
investment banking services to the LP Entities and is essential to the solicitation process. This

charge would rank in third place, subsequent to the administration charge and the DIP charge.

[53] Inthe past, an administration charge was granted pursuant to the inherent jurisdiction of
the court. Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an
administration charge. Section 11.52 states:

On notice to the secured creditors who are likely to be
affected by the security or charge, the court may make an
order declaring that all or part of the property of the debtor
company is subject to a security or charge — in an amount that
the court considers appropriate — in respect of the fees and
expenses of

(@ the monitor, including the fees and expenses of any
financial, legal or other experts engaged by the monitor
in the performance of the monitor’ s duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this Act;
and

(c) any financia, legal or other experts engaged by any
other interested person if the court is satisfied that the
security or charge is necessary for their effective
participation in proceedings under this Act.

%3 This exception also applies to the other charges granted.
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(2) The court may order that the security or charge rank in

priority over the clam of any secured creditor of the

company.
[54] | am satisfied that the issue of notice has been appropriately addressed by the LP Entities.
As to whether the amounts are appropriate and whether the charges should extend to the
proposed beneficiaries, the section does not contain any specific criteriafor a court to consider in
its assessment. It seems to me that factors that might be considered would include:

(@ the size and complexity of the businesses being
restructured;

(b) the proposed role of the beneficiaries of the charge;
(c) whether thereis an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to
be fair and reasonable;

(e) the position of the secured creditors likely to be
affected by the charge; and

(f) theposition of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the

jurisprudence.

[55] Thereis no question that the restructuring of the LP Entities is large and highly complex
and it is reasonable to expect extensive involvement by professional advisors. Each of the
professionals whose fees are to be secured has played a critical role in the LP Entities
restructuring activities to date and each will continue to be integral to the solicitation and
restructuring process. Furthermore, there is no unwarranted duplication of roles. As to quantum
of both proposed charges, | accept the Applicants submissions that the business of the LP
Entities and the tasks associated with their restructuring are of a magnitude and complexity that
justify the amounts. | also take some comfort from the fact that the administrative agent for the
LP Secured Lenders has agreed to them. In addition, the Monitor supports the charges requested.

The quantum of the administration charge appears to be fair and reasonable. As to the quantum
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of the charge in favour of the Financial Advisor, it is more unusual as it involves an incentive
payment but | note that the Monitor conducted its own due diligence and, as mentioned, is
supportive of the request. The quantum reflects an appropriate incentive to secure a desirable
aternative offer. Based on all of these factors, |1 concluded that the two charges should be
approved.

(g) Directors and Officers

[56] The Applicants aso seek a directors and officers charge (“D & O charge”) in the amount
of $35 million as security for their indemnification obligations for liabilities imposed upon the
Applicants' directors and officers. The D & O charge will rank after the Financial Advisor
charge and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of
the CCAA addressesaD & O charge. | have already discussed section 11.51 in Re Canwest™ as
it related to the request by the CMI Entitiesfor aD & O charge. Firstly, the charge is essential to
the successful restructuring of the LP Entities. The continued participation of the experienced
Boards of Directors, management and employees of the LP Entities is critica to the
restructuring. Retaining the current officers and directors will also avoid destabilization.
Furthermore, a CCAA restructuring creates new risks and potential liabilities for the directors
and officers. The amount of the charge appears to be appropriate in light of the obligations and
liabilities that may be incurred by the directors and officers. The charge will not cover all of the
directors’ and officers liabilitiesin a worse case scenario. While Canwest Global maintains D &
O liability insurance, it has only been extended to February 28, 2009 and further extensions are
unavailable. As of the date of the Initiadl Order, Canwest Globa had been unable to obtain

additional or replacement insurance coverage.

[57] Understandably in my view, the directors have indicated that due to the potential for

significant personal liability, they cannot continue their service and involvement in the

4 Supranote 7 at paras. 44-48.
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ENDORSEMENT

INTRODUCTION

[1] On June 29, 2009, | granted the motion of the Applicants and approved the bidding
procedures (the “Bidding Procedures’) described in the affidavit of Mr. Riedel sworn June 23,
2009 (the “Riededl Affidavit”) and the Fourteenth Report of Ernst & Young, Inc., in its capacity
as Monitor (the “Monitor”) (the “Fourteenth Report”). The order was granted immediately after
His Honour Judge Gross of the United States Bankruptcy Court for the District of Delaware (the
“U.S. Court”) approved the Bidding Procedures in the Chapter 11 proceedings.

[2] | also approved the Asset Sale Agreement dated as of June 19, 2009 (the “Sale
Agreement”) among Nokia Siemens Networks B.V. (“Nokia Siemens Networks’ or the
“Purchaser”), as buyer, and Nortel Networks Corporation (“NNC”), Nortel Networks Limited
(“NNL"), Nortel Networks, Inc. (“NNI") and certain of their affiliates, as vendors (collectively
the “Sellers”) in the form attached as Appendix “A” to the Fourteenth Report and | also approved
and accepted the Sale Agreement for the purposes of conducting the “stalking horse” bidding
process in accordance with the Bidding Procedures including, the Break-Up Fee and the Expense
Reimbursement (as both terms are defined in the Sale Agreement).

[3] An order was aso granted sealing confidential Appendix “B” to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.
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[4] The following are my reasons for granting these orders.

[5] The hearing on June 29, 2009 (the “Joint Hearing”) was conducted by way of video
conference with a similar motion being heard by the U.S. Court. His Honor Judge Gross
presided over the hearing in the U.S. Court. The Joint Hearing was conducted in accordance
with the provisions of the Cross-Border Protocol, which had previously been approved by both
the U.S. Court and this court.

[6] The Sale Agreement relates to the Code Division Multiple Access (“CMDA”) business
Long-Term Evolution (“LTE”") Access assets.

[7] The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel’s 2008 revenue. The CDMA business employs approximately
3,100 people (approximately 500 in Canada) and the L TE business employs approximately 1,000
people (approximately 500 in Canada). The purchase price under the Sale Agreement is $650
million.

BACKGROUND

[8] The Applicants were granted CCAA protection on January 14, 2009. Insolvency
proceedings have also been commenced in the United States, the United Kingdom, Israel and
France.

[9] At the time the proceedings were commenced, Nortel’s business operated through 143
subsidiaries, with approximately 30,000 employees globaly. As of January 2009, Nortel
employed approximately 6,000 people in Canada alone.

[10] The stated purpose of Nortel’ s filing under the CCAA was to stabilize the Nortel business
to maximize the chances of preserving al or a portion of the enterprise. The Monitor reported
that a thorough strategic review of the company’s assets and operations would have to be
undertaken in consultation with various stakeholder groups.

[11] In April 2009, the Monitor updated the court and noted that various restructuring
alternatives were being considered.

[12] On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with
respect to its assets in its CMDA business and LTE Access assets (collectively, the “Business’)
and that it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that
Nortel has spent many months considering various restructuring alternatives before determining
in its business judgment to pursue “going concern” sales for Nortel’ s various business units.

[13] In deciding to pursue specific saes processes, Mr. Riedel aso stated that Nortel’s
management considered:

@ the impact of the filings on Nortel’ s various businesses, including deterioration in
sales; and
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(b) the best way to maximize the value of its operations, to preserve jobs and to
continue businesses in Canada and the U.S.

[14] Mr. Riedel notes that while the Business possesses significant value, Nortel was faced
with the reality that:

@ the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through a
restructuring; and

(© in the absence of continued investment, the long-term viability of the Business
would be put into jeopardy.

[15] Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to
an auction process provided the best way to preserve the Business as a going concern and to
maximize value and preserve the jobs of Nortel employees.

[16] In addition to the assets covered by the Sale Agreement, certain liabilities are to be
assumed by the Purchaser. Thisissue is covered in a comprehensive manner at paragraph 34 of
the Fourteenth Report. Certain liabilities to employees are included on thislist. The assumption
of these liabilities is consistent with the provisions of the Sale Agreement that requires the
Purchaser to extend written offers of employment to at least 2,500 employees in the Business.

[17] The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a“stalking horse” bid pursuant to that process.

[18] The Bidding Procedures provide that al bids must be received by the Seller by no later
than July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24,
2009. It isanticipated that Nortel will ultimately seek afinal sales order from the U.S. Court on
or about July 28, 2009 and an approval and vesting order from this court in respect of the Sale
Agreement and purchased assets on or about July 30, 2009.

[19] The Monitor recognizes the expeditious nature of the sale process but the Monitor has
been advised that given the nature of the Business and the consolidation occurring in the global
market, there are likely to be alimited number of parties interested in acquiring the Business.

[20] The Monitor also reports that Nortel has consulted with, among others, the Official
Committee of Unsecured Creditors (the “UCC”) and the bondholder group regarding the Bidding
Procedures and is of the view that both are supportive of the timing of this sale process. (It is
noted that the UCC did file a limited objection to the motion relating to certain aspects of the
Bidding Procedures.)
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[21] Given the sale efforts made to date by Nortel, the Monitor supports the sale process
outlined in the Fourteenth Report and more particularly described in the Bidding Procedures.

[22] Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners 11l L.P. and Matlin
Patterson Opportunities Partners (Cayman) I11 L.P. (collectively, “MatlinPatterson™) as well the
UCC.

[23] The objections were considered in the hearing before Judge Gross and, with certain
limited exceptions, the objections were overruled.

|SSUES AND DISCUSSION

[24] The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affirmative,
the secondary issue is whether this sale should authorize the Applicants to sell the Business.

[25] The Applicants submit that it is well established in the jurisprudence that this court has
the jurisdiction under the CCAA to approve the sales process and that the requested order should
be granted in these circumstances.

[26] Counsel to the Applicants submitted a detailed factum which covered both issues.

[27] Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve
the going concern value of debtors companies and that the court’s jurisdiction extends to
authorizing sale of the debtor’ s business, even in the absence of a plan or creditor vote.

[28] The CCAA is aflexible statute and it is particularly useful in complex insolvency cases
in which the court is required to balance numerous constituents and a myriad of interests.

[29] The CCAA has been described as “skeletal in nature”. It has also been described as a
“sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the
public interest”. ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp.
(2008), 45 C.B.R. (5™ 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] SCCA
337. (“ATB Financia”).

[30] The jurisprudence has identified as sources of the court’s discretionary jurisdiction, inter
alia
@ the power of the court to impose terms and conditions on the granting of a stay
under s. 11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may
make an order “on such terms asit may impose”; and
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(© the inherent jurisdiction of the court to “fill in the gaps’ of the CCAA in order to
give effect to its objects. Re Canadian Red Cross Society (1998), 5 C.B.R. (4™
299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28 C.B.R. (4™ 95 (Ont.
S.C.J) at para. 5, ATB Financial, supra, at paras. 43-52.

[31] However, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Selco Inc. (2005), 9 C.B.R. (5™
135 (Ont. C.A.) @ para. 44.

[32] Insupport of the court’s jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the “overarching policy” of the CCAA, namely,
to preserve the going concern. Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R.
(5™ 57 (Alta. Q.B.) at para. 78.

[33] Counsel to the Applicants further submits that CCAA courts have repeatedly noted that
the purpose of the CCAA is to preserve the benefit of a going concern business for all
stakeholders, or “the whole economic community”:

The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and alow it to continue in business to the benefit of
the whole economic community, including the shareholders, the creditors (both
secured and unsecured) and the employees. Citibank Canada v. Chase
Manhattan Bank of Canada (1991), 5 C.B.R. (3" 167 (Ont. Gen. Div.) at para
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4‘“) 197 (Ont. C.A)) at para.
5.

[34] Counsel to the Applicants further submits that the CCAA should be given a broad and
liberal interpretation to facilitate its underlying purpose, including the preservation of the going
concern for the benefit of all stakeholders and further that it should not matter whether the
business continues as a going concern under the debtor’s stewardship or under new ownership,
for as long as the business continues as a going concern, a primary goal of the CCAA will be
met.

[35] Counsel to the Applicants makes reference to a number of cases where courts in Ontario,
in appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the
absence of aplan of arrangement being tendered to stakeholders for avote. In doing so, counsel
to the Applicants submits that the courts have repeatedly recognized that they have jurisdiction
under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale
is in the best interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re
PSINet, supra, Re Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5") 316 (Ont.
S.CJ) a para. 1, Re Tiger Brand Knitting Co. (2005) 9 C.B.R. (5™ 315, Re Caterpillar
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Financial Services Ltd. v. Hardrock Paving Co. (2008), 45 C.B.R. (5") 87 and Re Lehndorff
General Partner Ltd. (1993), 17 C.B.R. (3") 24 (Ont. Gen. Div.).

[36] In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that
a sale of a business as a going concern during a CCAA proceeding is consistent with the
purposes of the CCAA:

The sale of Consumers’ Canadian glass operations as a going concern pursuant to
the Owens-lllinois bid alows the preservation of Consumers business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

...we cannot refrain from commenting that Farley J.’s decision to approve the
Owens-lllinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to aformal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

[37] Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly
affirmed the court’s jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society,
supra, a paras. 43, 45.

[38] Similarly, in PSNet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor’s
Canadian assets were to be sold. Farley J. noted asfollows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to
maximize the proceeds), thus impacting upon the rest of the creditors, especially
as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who will be
materialy disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSNet Limited, supra, at para. 3.

[39] In Re SelcoInc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

| would observe that usualy it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be
employed to provide stability during a period of necessary financial and
operational restructuring — and if a restructuring of the “old company” is not
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feasible, then there is the exploration of the feasibility of the sale of the
operations/enterprise as a going concern (with continued employment) in whole
or in part. Re Selco Inc, supra, at para. 1.

[40] | accept these submissions as being general statements of the law in Ontario. The value
of equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the
determining factor should not be whether the business continues under the debtor’s stewardship
or under a structure that recognizes a new equity structure. An equally important factor to
consider is whether the case can be made to continue the business as a going concern.

[41] Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba
and Alberta which have similarly recognized the court’s jurisdiction to approve a sale of assets
during the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5™
189 (Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5) 302 (Man. Q.B.) at
paras. 41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5") (Alta Q.B.) at
para. 75.

[42] Counsel to the Applicants also directed the court’s attention to a recent decision of the
British Columbia Court of Appeal which questioned whether the court should authorize the sale
of substantialy all of the debtor’s assets where the debtor’s plan “will simply propose that the
net proceeds from the sde...be distributed to its creditors’. In Cliffs Over Maple Bay
Investments Ltd. v. Fisgard Capital Corp. (2008), 46 C.B.R. (5") 7 (B.C.C.A.) (“Cliffs Over
Maple Bay”), the court was faced with a debtor who had no active business but who nonetheless
sought to stave off its secured creditor indefinitely. The case did not involve any type of sae
transaction but the Court of Appeal questioned whether a court should authorize the sale under
the CCAA without requiring the matter to be voted upon by creditors.

[43] In addressing this matter, it appears to me that the British Columbia Court of Appeal
focussed on whether the court should grant the requested relief and not on the question of
whether a CCAA court has the jurisdiction to grant the requested relief.

[44] | do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a
situation where the debtor had no active business and did not have the support of its
stakeholders. That is not the case with these Applicants.

[45] The Cliffs Over Maple Bay decision has recently been the subject of further comment by
the British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial
Limited Partnership (2009) B.C.C.A. 319.

[46] At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer
whose one project had failed. The company had been dormant for some time. It
applied for CCAA protection but described its proposal for restructuring in vague
terms that amounted essentially to a plan to “secure sufficient funds’ to complete
the stalled project (Para. 34). This court, per Tysoe JA., ruled that although the
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Act can apply to single-project companies, its purposes are unlikely to be engaged
in such instances, since mortgage priorities are fully straight forward and there
will be little incentive for senior secured creditors to compromise their interests
(Para. 36). Further, the Court stated, the granting of a stay under s. 11 is “not a
free standing remedy that the court may grant whenever an insolvent company
wishes to undertake a “restructuring’...Rather, s. 11 is ancillary to the
fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should only be granted in furtherance of the CCAA’s fundamental
purpose’. That purpose has been described in Meridian Developments Inc. v.
Toronto Dominion Bank (1984) 11 D.L.R. (4™ 576 (Alta. Q.B.):

The legidation is intended to have wide scope and allow a judge to
make orders which will effectively maintain the status quo for a
period while the insolvent company attempts to gain the approval
of its creditors for a proposed arrangement which will enable the
company to remain in operation for what is, hopefully, the future
benefit of both the company and its creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the “restructuring”
contemplated by the debtor would do anything other than distribute the net
proceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of arrangement, and its business would not
continue following the execution of its proposal — thus it could not be said the
purposes of the statute would be engaged...

26. In my view, however, the case at bar is quite different from Cliffs Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
“niche” in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the “restructuring” will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The “fundamental purpose” of the Act —to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned — will be furthered by granting a stay so
that the means contemplated by the Act — a compromise or arrangement — can be
developed, negotiated and voted on if necessary ...

It seems to me that the foregoing views expressed in Forest and Marine are not
inconsistent with the views previously expressed by the courts in Ontario. The CCAA is
intended to be flexible and must be given a broad and liberal interpretation to achieve its
objectives and a sale by the debtor which preserves its business as a going concern is, in my

view, consistent with those objectives.
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[48] | therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of aplan.

[49] | now turn to a consideration of whether it is appropriate, in this case, to approve this
sales process. Counsel to the Applicants submits that the court should consider the following
factors in determining whether to authorize a sale under the CCAA in the absence of a plan:

@ is a sae transaction warranted at this time?
(b) will the sale benefit the whole * economic community”?

(© do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) isthere a better viable alternative?
| accept this submission.

[50] It isthe position of the Applicants that Nortel’s proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a loss of
competitiveness, aloss of value and aloss of jobs.

[51] Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

@ Nortel has been working diligently for many months on a plan to reorganize its
business,

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA framework;

(© unless asale is undertaken at this time, the long-term viability of the Business will
beinjeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least
2,500 jobs and constitutes the best and most valuable proposal for the Business;

(e the auction process will serve to ensure Nortel receives the highest possible value
for the Business;

()] the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and

(9) the value of the Businessislikely to decline over time.
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[52] The objections of MatlinPatterson and the UCC have been considered. | am satisfied that
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of
Judge Gross and no useful purpose would be served by adding additional comment.

[53] Counsdl to the Applicants aso emphasize that Nortel will return to court to seek approval
of the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7
C.B.R. (3% 1 (Ont. C.A.) at para. 16.

DISPOSITION

[54] The Applicants are part of a complicated corporate group. They carry on an active
international business. | have accepted that an important factor to consider in a CCAA processis
whether the case can be made to continue the business as a going concern. | am satisfied having
considered the factors referenced at [49], as well as the facts summarized at [51], that the
Applicants have met thistest. | am therefore satisfied that this motion should be granted.

[55] Accordingly, | approve the Bidding Procedures as described in the Riedel Affidavit and
the Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Couirt.

[56] | am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the “stalking horse”
bidding process in accordance with the Bidding Procedures including, without limitation the
Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sae
Agreement).

[57] Further, | have aso been satisfied that Appendix B to the Fourteenth Report contains
information which is commercially sensitive, the dissemination of which could be detrimental to
the stakeholders and, accordingly, | order that this document be sealed, pending further order of
the court.

[58] In approving the Bidding Procedures, | have also taken into account that the auction will
be conducted prior to the sale approval motion. This process is consistent with the practice of
this court.

[59] Findly, it isthe expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to
waive certain components of qualified bids without the consent of the UCC, the bondholder
group and the Monitor. However, it is the expectation of this court that, if this situation arises,
the Applicants will provide advance notice to the Monitor of its intention to do so.
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Introduction and Background

[1] On December 7, 2015, | granted an initial order in favour of the petitioners,

pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended (“CCAA”).

[2] The “Walter Group” is a major exporter of metallurgical coal for the steel
industry, with mines and operations in the U.S., Canada and the U.K. The petitioners
comprise part of the Canadian arm of the Walter Group and are known as the
“Walter Canada Group”. The Canadian entities were acquired by the Walter Group

only recently in 2011.

[3] The Canadian operations principally include the Brule and Willow Creek coal
mines, located near Chetwynd, B.C., and the Wolverine coal mine, near Tumbler
Ridge, B.C. The mine operations are conducted through various limited
partnerships. The petitioners include the Canadian parent holding company and the
general partners of the partnerships. Given the complex corporate structure of the
Walter Canada Group, the initial order also included stay provisions relating to the
partnerships: Lehndorff General Partner Ltd. (Re) (1993), 9 B.L.R. (2d) 275

(Ont. Gen. Div.); Asset Engineering LP v. Forest & Marine Financial Limited
Partnership, 2009 BCCA 319 at para. 21.

[4] The timing of the Canadian acquisition could not have been worse. Since
2011, the market for metallurgical coal has fallen dramatically. This in turn led to
financial difficulties in all three jurisdictions in which the Walter Group operated. The
three Canadian mines were placed in care and maintenance between April 2013 and
June 2014. The mines remain in this state today, at an estimated annual cost in
excess of $16 million. Similarly, the U.K. mines were idled in 2015. In July 2015, the
U.S. companies in the Walter Group filed and sought creditor protection by filing a
proceeding under Chapter 11 of the U.S. Bankruptcy Code. It is my understanding

that the U.S. entities have coal mining operations in Alabama and West Virginia.

[5] From the time of the granting of the initial order, it was apparent that the

outcome of the U.S. proceedings would have a substantial impact on the Walter
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Canada Group. A sales process completed in the U.S. proceeding is anticipated to
result in a transfer of the U.S. assets to a stalking horse bidder sometime early this
year. This is significant because the U.S. companies have historically supported the
Canadian operations with funding and provided essential management services.

This is a relevant factor in terms of the proposed relief, as | will discuss below.

[6] The Walter Canada Group faces various significant contingent liabilities. The
various entities are liable under a 2011 credit agreement of approximately $22.6
million in undrawn letters of credit for post-mining reclamation obligations. Estimated
reclamation costs for all three mines exceed this amount. Further obligations
potentially arise with respect to the now laid-off employees of the Wolverine mine,
who are represented by the United Steelworkers, Local 1-424 (the “Union”). If these
employees are not recalled before April 2016, the Wolverine partnership faces an
estimated claim of $11.3 million. As | will discuss below, an even more significant

contingent liability has also recently been advanced.

[7] This anticipated “parting of the ways” as between the U.S. and Canadian
entities in turn prompted the filing of this proceeding, which is intended to provide the
petitioners with time to develop a restructuring plan. The principal goal of that plan,
as | will describe below, is to complete a going concern sale of the Canadian
operations as soon as possible. Fortunately, as of early December 2015, the Walter
Canada Group has slightly in excess of US$40.5 million in cash resources to fund
the restructuring efforts. However, ongoing operating costs remain high and are now

compounded by the restructuring costs.

[8] As was appropriate, the petitioners did not seek extensive orders on
December 7, 2015, given the lack of service on certain major stakeholders. A stay
was granted on that date, together with other ancillary relief. KPMG Inc. was

appointed as the monitor (the “Monitor”).

[9] The petitioners now seek relief that will set them on a path to a potential
restructuring; essentially, an equity and/or debt restructuring or alternatively, a sale

and liquidation of their assets. That relief includes approving a sale and solicitation
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process and the appointment of further professionals to manage that process and
complete other necessary management functions. They also seek a key employee
retention plan. Finally, the petitioners seek an extension of the stay to early April
2016.

[10] For obvious reasons, the financial and environmental issues associated with
the coal mines loom large in this matter. For that reason, the Walter Canada Group
has engaged in discussions with the provincial regulators, being the B.C. Ministry of
Energy and Mines and the B.C. Ministry of the Environment, concerning the
environmental issues and the proposed restructuring plan. No issues arise from the
regulators’ perspective at this time in terms of the relief on this application. Other
stakeholders have responded to the application and contributed to the final terms of

the relief sought.

[11] The stakeholders appearing on this application are largely supportive of the

relief sought, save for two.

[12] Firstly, the United Mine Workers of America 1974 Pension Plan and Trust (the
“1974 Pension Plan”) opposes certain aspects of the relief sought as to who should

be appointed to conduct the sales process.

[13] The status of the 1974 Pension Plan arises from somewhat unusual
circumstances. One of the U.S. entities, Jim Walter Resources, Inc. (‘{JWR”) is a
party to a collective bargaining agreement with the 1974 Pension Plan (the “CBA”).
In late December 2015, the U.S. bankruptcy court issued a decision that allowed
JWR to reject the CBA. The court also ordered that the sale of the U.S. assets would
be free and clear of any liabilities under the CBA. As a result, the 1974 Pension Plan
has filed a proof of claim in the U.S. proceedings advancing a contingent claim
against JWR with respect to a potential “withdrawal liability” under U.S. law of
approximately US$900 million. The U.S. law in question is the Employee Retirement
Income Security Act of 1974, 29 USC § 101, as amended, which is commonly
referred to as “ERISA”.
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[14] The 1974 Pension Plan alleges that it is only a matter of time before JWR
formally rejects the CBA. In that event, the 1974 Pension Plan contends that ERISA
provides that all companies under common control with JWR are jointly and
severally liable for this withdrawal liability, and that some of the entities in the Walter

Canada Group come within this provision.

[15] It is apparent at this time that neither the Walter Canada Group nor the
Monitor has had an opportunity to assess the 1974 Pension Plan’s contingent claim.
No claims process has even been contemplated at this time. Nevertheless, the
standing of the 1974 Pension Plan to make submissions on this application is not

seriously contested.

[16] Secondly, the Union only opposes an extension of the stay of certain
proceedings underway inthis court and the Labour Relations Board in relation to

some of its employee claims, which it wishes to continue to litigate.

[17] At the conclusion of the hearing, | granted the orders sought by the

petitioners, with reasons to follow. Hence, these reasons.

The Sale and Investment Solicitation Process (“SISP”)

[18] The proposed SISP has been developed by the Walter Canada Group in
consultation with the Monitor. By this process, bidders may submit a letter of intent
or bid for a restructuring, recapitalization or other form of reorganization of the
business and affairs of the Walter Canada Group as a going concern, or a purchase
of any or all equity interests held by Walter Energy Canada. Alternatively, any bid
may relate to a purchase of all or substantially all, or any portion of the Walter

Canada Group assets (including the Brule, Willow Creek and Wolverine mines).

[19] Itisintended that the SISP will be led by a chief restructuring officer (the
“‘CRO”), implemented by a financial advisor (both as discussed below) and

supervised by the Monitor.
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[20] Approvals of SISPs are a common feature in CCAA restructuring
proceedings. The Walter Canada Group refers to CCM Master Qualified Fund v.
blutip Power Technologies, 2012 ONSC 1750. At para. 6, Brown J. (as he then was)
stated that in reviewing a proposed sale process, the court should consider:

(i) the fairness, transparency and integrity of the proposed process;

(i) the commercial efficacy of the proposed process in light of the specific
circumstances facing the receiver; and,

(i) whether the sales process will optimize the chances, in the particular
circumstances, of securing the best possible price for the assets up for
sale.

[21] Although the court in CCM Master Qualified Fund was considering a sales
process proposed by a receiver, | agree that these factors are also applicable when
assessing the reasonableness of a proposed sales process in a CCAA proceeding:
see PCAS Patient Care Automation Services Inc. (Re), 2012 ONSC 2840 at

paras. 17-19.

[22] In this case, the proposed timelines would see a deadline of March 18 for
letters of intent, due diligence thereafter with a bid deadline of May 27 and a target
closing date of June 30, 2016. In my view, the timeline is reasonable, particularly
with regard to the need to move as quickly as possible to preserve cash resources
pending a sale or investment; or, in the worst case scenario, to allow the Walter
Canada Group to close the mines permanently. There is sufficient flexibility built into
the SISP to allow the person conducting it to amend these deadlines if the

circumstances justify it.

[23] The SISP proposed here is consistent with similar sales processes approved
in other Canadian insolvency proceedings. In addition, | agree with the Monitor’'s
assessment that the SISP represents the best opportunity for the Walter Canada
Group to successfully restructure as a going concern, if such an opportunity should

arise.
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[24] No stakeholder, including the 1974 Pension Plan, opposed this relief. All
concerned recognize the need to monetize, if possible, the assets held by the Walter

Canada Group. | conclude that the proposed SISP is reasonable and it is approved.

Appointment of Financial Advisor and CRO

[25] The more contentious issues are who should conduct the SISP and manage
the operations of the Walter Canada Group pending a transaction and what their
compensation should be.

[26] The Walter Canada Group seeks the appointment of a financial advisor and

CRO to assist with the implementation of the SISP.

[27] In restructuring proceedings itis not unusual that professionals are engaged
to advance the restructuring where the existing management is either unable or
unwilling to bring the required expertise to bear. In such circumstances, courts have
granted enhanced powers to the monitor; otherwise, the appointment of a CRO

and/or financial advisor can be considered.

[28] A consideration of this issue requires some context in terms of the current
governance status of the Walter Canada Group. At present, there is only one
remaining director, who is based in West Virginia. The petitioners’ counsel does not
anticipate his long-term involvement in these proceedings and expects he will resign
once the U.S. sale completes. Similarly, the petitioners have been largely instructed
to date by William Harvey. Mr. Harvey is the executive vice-president and chief
financial officer of Walter Energy Canada Holdings, Inc., one of the petitioners. He
lives in Birmingham, Alabama. As with the director, the petitioners’ counsel expects

him to resign in the near future.

[29] The only other high level employee does reside in British Columbia, but his
expertise is more toward operational matters, particularly regarding environmental

and regulatory issues.
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[30] Accordingly, there is a legitimate risk that the Walter Canada Group ship may
become rudderless inthe midst of these proceedings and most significantly, in the
midst of the very important sales and solicitation process. This risk is exacerbated by
the fact that the management support traditionally provided by the U.S. entities will
not be provided after the sale of the U.S. assets. Significant work must be done to
effect a transition of those shared services in order to allow the Canadian operations
to continue running smoothly. It is anticipated that the CRO will play a key role in

assisting in this transition of the shared services.

[31] In these circumstances, | am satisfied that professional advisors are not just
desirable, but indeed necessary, in order to have a chance for a successful
restructuring. Both appointments ensure that the SISP will be implemented by
professionals who will enhance the likelihood that it generates maximum value for
the Walter Canada Group’s stakeholders. In addition, the appointment of a CRO will
allow the Canadian operations to continue in an orderly fashion, pending a
transaction.

[32] The proposal is to retain PJT Partners LP (“PJT”) as a financial advisor and
investment banker to implement the SISP. PJT is a natural choice given that it had
already been retained in the context of the U.S. proceedings to market the Walter
Group’s assets, which of course indirectly included the Walter Canada Group’s
assets. As such, PJT is familiar with the assets in this jurisdiction, knowledge that

will no doubt be of great assistance in respect of the SISP.

[33] In addition, the proposal is to retain BlueTree Advisors Inc. as the CRO, by
which it would provide the services of William E. Aziz. Mr. Aziz is a well-known figure
in the Canadian insolvency community; in particular, he is well known for having
provided chief restructuring services in other proceedings (see for example Mobilicity
Group (Re), 2013 ONSC 6167 at para. 17). No question arises as to his extensive

gualifications to fulfil this role.

[34] The materials as to how Mr. Aziz was selected were somewhat thin, which

raised some concerns from the 1974 Pension Plan as to the appropriateness of his
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involvement. However, after submissions by the petitioners’ counsel, | am satisfied
that there was a thorough consideration of potential candidates and their particular
gualifications to undertake what will no doubt be a time-consuming and complex
assignment. In that regard, | accept the recommendations of the petitioners that Mr.
Aziz is the most qualified candidate.

[35] The Monitor was involved in the process by which PJT and BlueTree/Mr. Aziz
were selected. It has reviewed both proposals and supports that both PJT and
BlueTree are necessary appointments that will result in the Walter Canada Group
obtaining the necessary expertise to proceed with its restructuring efforts. In that
sense, such appointments fulfill the requirements of being “appropriate”, in the sense
that that expertise will assist the debtor in achieving the objectives of the CCAA:see
S. 11; ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., 2007
SKQB 121 at para. 19.

[36] The 1974 Pension Plan does not mount any serious argument against the
need for such appointments, other than to note that the costs of these retainers will
result ina very expensive process going forward. The matter of PJT and the CRO’s
compensation was the subject of some negative comment by the 1974 Pension
Plan. However, the 1974 Pension Plan did not suggest any alternate way of
proceeding with the SISP and the operations generally. When pressed by the Court
on the subject, the 1974 Pension Plan acknowledged that time was of the essence
in implementing the SISP and it did not contend that a further delay was warranted

to canvas other options.

[37] PJT isto receive a monthly work fee of US$100,000, although some savings
are achieved since this amount will not be charged until the completion of the U.S.
sale. In addition, PJT will receive a capital raising fee based on the different types of
financing that might be arranged. Lastly, PJT is entitled to a transaction or success

fee, based on the consideration received from any transaction.

[38] At the outset of the application, the proposed compensation for the CRO was
similar to that of PJT. The CRO was to obtain a monthly work fee of US$75,000. In
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addition, the CRO was to receive a transaction or success fee based on the
consideration received from any transaction. After further consideration by the
petitioners and BlueTree, this proposed compensation was subsequently
renegotiated so as to limit the success fee to $1 million upon the happening of a
“triggering event” (essentially, a recapitalization, refinancing, acquisition or sale of

assets or liabilities).

[39] To secure the success fees of PJT and the CRO, the Walter Canada Group

seeks a charge of up to a maximum of $10 million, with each being secured to a limit
of half that amount. Any other fees payable by the Walter Canada Group to PJT and
the CRO would be secured by the Administration Charge granted in the initial order.

[40] The jurisdiction to grant charges for such professional fees is found in
s. 11.52 of the CCAA:

11.52(1) On notice to the secured creditors who are likely to be affected by
the security or charge, the court may make an order declaring that all or part
of the property of a debtor company is subject to a security or charge — in an
amount that the court considers appropriate — in respect of the fees and
expenses of

(a) the monitor, including the fees and expenses of any financial, legal
or other experts engaged by the monitor in the performance of the
monitor’s duties;

(b) any financial, legal or other experts engaged by the company for
the purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other
interested person if the court is satisfied that the security or charge is
necessary for their effective participation in proceedings under this
Act.

[41] In U.S. Steel Canada Inc. (Re), 2014 ONSC 6145 at para. 22, Justice Wilton-
Siegel commented on the necessity of such a charge in a restructuring, asitis
usually required to ensure the involvement of these professionals and achieve the

best possible outcome for the stakeholders. | concur in that sentiment here, as the

involvement of PJT and BlueTree is premised on this charge being granted.

[42] In Canwest PublishingInc., 2010 ONSC 222 at para. 54, Justice Pepall (as

she then was) set out a non-exhaustive list of factors to consider when determining
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whether the proposed compensation is appropriate and whether charges should be

granted for that compensation:

(@) the size and complexity of the businesses being restructured,
(b) the proposed role of the beneficiaries of the charge;
(© whether there is an unwarranted duplication of roles;

(d) whether the guantum of the proposed charge appears to be fair and
reasonable;

(e the position of the secured creditors likely to be affected by the
charge; and

() the position of the Monitor.

[43] | am satisfied that the Walter Canada Group’s assets and operations are
significantly complex so as to justify both these appointments and the proposed
compensation. | have already referred to the significant regulatory and
environmental issues that arise. In addition, relevant employment issues are already
present. Any transaction relating to these assets and operations will be anything but

straightforward.

[44] The factors relating to the proposed role of the professionals and whether
there is unwarranted duplication can be addressed at the same time. As conceded
by the petitioners’ and Monitor’s counsel, there will undoubtedly be some duplication
with the involvement of the Monitor, PJT and the CRO. However, the issue is
whether there is unwarranted duplication of effort. | am satisfied that the process has
been crafted in a fashion that recognizes the respective roles of these professionals
but also allows for a coordinated effort that will assist each of them in achieving their
specific goals. Each has a distinct focus and | would expect that their joint enterprise

will produce a better result overall.

[45] Any consideration of compensation will inevitably be driven by the particular
facts that arise inthe proceedings in issue. Even so, | have not been referred to any
material that indicates that the proposed compensation and charge in favour of PJT
and the CRO are inconsistent with compensation structures and protections

approved in other similarly complex insolvency proceedings. In that regard, | accept
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the petitioners’ submissions that the task ahead justifies both the amount of the fees
to be charged and the protections afforded by the charge. In short, | find that the

proposed compensation is fair and reasonable in these circumstances.

[46] The secured creditors likely to be affected by the charges for PJT and the
CRO’s fees have been given notice and do not oppose the relief being sought.

[47] Finally, the Monitor is of the view that the agreed compensation of PJT and

the CRO and the charge in their favour are appropriate.

[48] In summary, all circumstances support the relief sought. Accordingly, |
conclude that it is appropriate to appoint the CRO and approve the engagement of
PJT on the terms sought. In addition, | grant a charge in favour of PJT and the CRO
to a maximum of $10 million to secure their compensation beyond the monthly work
fees, subject to the Administration Charge, the Director's Charge and the KERP

Charge (as discussed below).

Key Employee Retention Plan (“KERP?’)

[49] The Walter Canada Group also seeks approval of a KERP, for what it
describes as a “key’ employee needed to maintain the Canadian operations while
the SISP is being conducted. In addition, Mr. Harvey states that this employee has
specific information which the CRO, PJT and the Monitor will need to draw on during

the implementation of the SISP.

[50] The detailed terms of the KERP are contained in a letter attached to Mr.
Harvey's affidavit #3 sworn December 31, 2015. In the course of submissions, the
Walter Canada Group sought an order to seal this affidavit, on the basis that the
affidavit and attached exhibit contained sensitive information, being the identity of

the employee and the compensation proposed to be paid to him.

[51] [Iwas satisfied that a sealing order should be granted with respect to this
affidavit, based on the potential disclosure of this personal information to the public:
see Sierra Club of Canadav. Canada (Minister of Finance), 2002 SCC 41 at
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para. 53; Sahlinv. The Nature Trust of British Columbia, 2010 BCCA 516 at para. 6.

A sealing order was granted on January 5, 2016.

[52] The proposed KERP must be considered in the context of earlier events. This
individual was to receive a retention bonus from the U.S. entities; however, this
amount is now not likely to be paid. In addition, just prior to the commencement of
these proceedings, this person was given a salary increase to reflect his additional
responsibilities, including those arising from the loss of support and the shared
services from the U.S. entities. This new salary level has not been disclosed to the

court or the stakeholders.

[653] The Walter Canada Group has proposed that this employee be paid a

retention bonus on the occurrence of a “triggering event”, provided he remains an
active employee providing management and other services. The defined triggering
events are such that the retention bonus is likely to be paid whatever the outcome
might be. In addition, to secure the payment of the KERP to this employee, Walter

Energy Canada seeks a charge up to the maximum amount of the retention bonus.

[54] The amount of the retention bonus is large. It has been disclosed in the
sealed affidavit but has not been disclosed to certain stakeholders, including the

1974 Pension Plan. The Monitor states in its report:

The combination of the salary increase and proposed retention bonus ...
were designed to replace the retention bonus previously promised to the
KERP Participant by Walter Energy U.S.

[55] Idid not understand the submissions of the 1974 Pension Plan to be that the
granting of a KERP for this employee was inappropriate. Rather, the concern related
to the amount of the retention bonus, which is to be considered in the context of the
earlier salary raise. At the end of the day, the 1974 Pension Plan was content to
leave a consideration of the level of compensation to the Court, given the sealing of
the affidavit.
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and

The Minister of Finance of Canada, the
Minister of Foreign Affairs of Canada,
the Minister of International Trade of
Canada and the Attorney General of
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INDEXED AS: SIERRA CLUB OF CANADA v. CANADA
(MINISTER OF FINANCE)

Neutral citation: 2002 SCC 41.
File No.: 28020.
2001: November 6; 2002: April 26.

Present: McLachlin C.J. and Gonthier, Iacobucci,
Bastarache, Binnie, Arbour and LeBel JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Practice — Federal Court of Canada — Filing of
confidential material — Environmental organization
seeking judicial review of federal government’s decision
to provide financial assistance to Crown corporation
for construction and sale of nuclear reactors — Crown
corporation requesting confidentiality order in respect of
certain documents — Proper analytical approach to be
applied to exercise of judicial discretion where litigant
seeks confidentiality order — Whether confidentiality
order should be granted — Federal Court Rules, 1998,
SOR/98-106, r. 151.

Sierra Club is an environmental organization seeking
judicial review of the federal government’s decision to
provide financial assistance to Atomic Energy of Canada
Ltd. (“AECL”), a Crown corporation, for the construction
and sale to China of two CANDU reactors. The reactors
are currently under construction in China, where AECL
is the main contractor and project manager. Sierra Club
maintains that the authorization of financial assistance

Energie atomique du Canada
Limitée Appelante

C.
Sierra Club du Canada Intimé
et

Le ministre des Finances du Canada, le
ministre des Affaires étrangeres du Canada,
le ministre du Commerce international

du Canada et le procureur général du
Canada [Intimés

REPERTORIE : SIERRA CLUB DU CANADA ¢. CANADA
(MINISTRE DES FINANCES)

Référence neutre : 2002 CSC 41.
N° du greffe : 28020.
2001 : 6 novembre; 2002 : 26 avril.

Présents : Le juge en chef McLachlin et les juges
Gonthier, lacobucci, Bastarache, Binnie, Arbour et
LeBel.

EN APPEL DE LA COUR D’APPEL FEDERALE

Pratique — Cour fédérale du Canada — Production
de documents confidentiels — Controle judiciaire
demandé par un organisme environnemental de la
décision du gouvernement fédéral de donner une aide
financiére & une société d’Etat pour la construction
et la vente de réacteurs nucléaires — Ordonnance de
confidentialité demandée par la société d’Etat pour
certains documents — Analyse applicable a [’exercice
du pouvoir discrétionnaire judiciaire sur une demande
d’ordonnance de confidentialité — Faut-il accorder
I’ordonnance? — Regles de la Cour fédérale (1998),
DORS/98-106, regle 151.

Un organisme environnemental, Sierra Club, demande
le controle judiciaire de la décision du gouvernement
fédéral de fournir une aide financiére  Energie atomique
du Canada Ltée (« EACL »), une société de la Couronne,
pour la construction et la vente a la Chine de deux réac-
teurs CANDU. Les réacteurs sont actuellement en cons-
truction en Chine, ot EACL est ’entrepreneur principal
et le gestionnaire de projet. Sierra Club soutient que
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by the government triggered s. 5(1)(b) of the Canadian
Environmental Assessment Act (“CEAA”), requiring an
environmental assessment as a condition of the finan-
cial assistance, and that the failure to comply compels
a cancellation of the financial arrangements. AECL filed
an affidavit in the proceedings which summarized con-
fidential documents containing thousands of pages of
technical information concerning the ongoing environ-
mental assessment of the construction site by the Chinese
authorities. AECL resisted Sierra Club’s application for
production of the confidential documents on the ground,
inter alia, that the documents were the property of the
Chinese authorities and that it did not have the author-
ity to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they
be protected by a confidentiality order, under which they
would only be made available to the parties and the court,
but with no restriction on public access to the judicial
proceedings. AECL’s application for a confidentiality
order was rejected by the Federal Court, Trial Division.
The Federal Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confiden-
tiality order granted on the terms requested by AECL.

In light of the established link between open courts
and freedom of expression, the fundamental question for
a court to consider in an application for a confidential-
ity order is whether the right to freedom of expression
should be compromised in the circumstances. The court
must ensure that the discretion to grant the order is exer-
cised in accordance with Charter principles because a
confidentiality order will have a negative effect on the
s. 2(b) right to freedom of expression. A confidentiality
order should only be granted when (1) such an order is
necessary to prevent a serious risk to an important inter-
est, including a commercial interest, in the context of
litigation because reasonably alternative measures will
not prevent the risk; and (2) the salutary effects of the
confidentiality order, including the effects on the right
of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expres-
sion, which in this context includes the public interest in
open and accessible court proceedings. Three important
elements are subsumed under the first branch of the test.
First, the risk must be real and substantial, well grounded
in evidence, posing a serious threat to the commercial
interest in question. Second, the important commercial
interest must be one which can be expressed in terms
of a public interest in confidentiality, where there is a
general principle at stake. Finally, the judge is required
to consider not only whether reasonable alternatives are
available to such an order but also to restrict the order as
much as is reasonably possible while preserving the com-
mercial interest in question.

I’autorisation d’aide financiere du gouvernement déclen-
che I’application de I’al. 5(1)b) de la Loi canadienne sur
I’évaluation environnementale (« LCEE ») exigeant une
évaluation environnementale comme condition de I’aide
financiere, et que le défaut d’évaluation entraine I’annu-
lation des ententes financidres. EACL dépose un affidavit
qui résume des documents confidentiels contenant des
milliers de pages d’information technique concernant
I’évaluation environnementale du site de construction
qui est faite par les autorités chinoises. EACL s’oppose
a la communication des documents demandée par Sierra
Club pour la raison notamment qu’ils sont la propriété
des autorités chinoises et qu’elle n’est pas autorisée a les
divulguer. Les autorités chinoises donnent 1’autorisation
de les communiquer a la condition qu’ils soient protégés
par une ordonnance de confidentialité n’y donnant acces
qu’aux parties et a la cour, mais n’imposant aucune res-
triction a 1’acces du public aux débats. La demande d’or-
donnance de confidentialité est rejetée par la Section de
premiere instance de la Cour fédérale. La Cour d’appel
fédérale confirme cette décision.

Arrér : Lappel est accueilli et I"ordonnance demandée
par EACL est accordée.

Vu le lien existant entre la publicité des débats judi-
ciaires et la liberté d’expression, la question fondamen-
tale pour la cour saisie d’une demande d’ordonnance de
confidentialité est de savoir si, dans les circonstances, il
y a lieu de restreindre le droit a la liberté d’expression.
La cour doit s’assurer que I’exercice du pouvoir discré-
tionnaire de 1’accorder est conforme aux principes de la
Charte parce qu’une ordonnance de confidentialité a des
effets préjudiciables sur la liberté d’expression garantie
a I’al. 2b). On ne doit ’accorder que (1) lorsqu’elle est
nécessaire pour €carter un risque sérieux pour un inté-
rét important, y compris un intérét commercial, dans
le contexte d’un litige, en 1’absence d’autres options
raisonnables pour écarter ce risque, et (2) lorsque ses
effets bénéfiques, y compris ses effets sur le droit des
justiciables civils a un proces €quitable, 1’emportent sur
ses effets préjudiciables, y compris ses effets sur la liberté
d’expression qui, dans ce contexte, comprend 1’ intérét du
public dans la publicité des débats judiciaires. Trois élé-
ments importants sont subsumés sous le premier volet de
I’analyse. Premiérement, le risque en cause doit &tre réel
et important, étre bien étayé par la preuve et menacer gra-
vement I’ intérét commercial en question. Deuxieémement,
I’intérét doit pouvoir se définir en termes d’intérét public
a la confidentialité, mettant en jeu un principe général.
Enfin le juge doit non seulement déterminer s’il existe
d’autres options raisonnables, il doit aussi restreindre
I’ordonnance autant qu’il est raisonnablement possible
de le faire tout en préservant 1’intérét commercial en
question.
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Applying the test to the present circumstances, the
commercial interest at stake here relates to the objective
of preserving contractual obligations of confidentiality,
which is sufficiently important to pass the first branch
of the test as long as certain criteria relating to the
information are met. The information must have been
treated as confidential at all relevant times; on a balance
of probabilities, proprietary, commercial and scientific
interests could reasonably be harmed by disclosure of
the information; and the information must have been
accumulated with a reasonable expectation of it being
kept confidential. These requirements have been met
in this case. Disclosure of the confidential documents
would impose a serious risk on an important commercial
interest of AECL, and there are no reasonably alternative
measures to granting the order.

Under the second branch of the test, the confiden-
tiality order would have significant salutary effects on
AECL’s right to a fair trial. Disclosure of the confidential
documents would cause AECL to breach its contractual
obligations and suffer a risk of harm to its competitive
position. If a confidentiality order is denied, AECL will
be forced to withhold the documents in order to protect
its commercial interests, and since that information is rel-
evant to defences available under the CEAA, the inability
to present this information hinders AECL’s capacity to
make full answer and defence. Although in the context
of a civil proceeding, this does not engage a Charter
right, the right to a fair trial is a fundamental principle of
justice. Further, the confidentiality order would allow all
parties and the court access to the confidential documents,
and permit cross-examination based on their contents,
assisting in the search for truth, a core value underlying
freedom of expression. Finally, given the technical nature
of the information, there may be a substantial public
security interest in maintaining the confidentiality of
such information.

The deleterious effects of granting a confidentiality
order include a negative effect on the open court princi-
ple, and therefore on the right to freedom of expression.
The more detrimental the confidentiality order would
be to the core values of (1) seeking the truth and the
common good, (2) promoting self-fulfilment of indi-
viduals by allowing them to develop thoughts and ideas
as they see fit, and (3) ensuring that participation in the
political process is open to all persons, the harder it will
be to justify the confidentiality order. In the hands of the
parties and their experts, the confidential documents may
be of great assistance in probing the truth of the Chinese
environmental assessment process, which would assist
the court in reaching accurate factual conclusions. Given
the highly technical nature of the documents, the impor-
tant value of the search for the truth which underlies

En I’espece, ’intérét commercial en jeu, la préserva-
tion d’obligations contractuelles de confidentialité, est
suffisamment important pour satisfaire au premier volet
de I’analyse, pourvu que certaines conditions soient rem-
plies : les renseignements ont toujours été trait€s comme
des renseignements confidentiels; il est raisonnable de
penser que, selon la prépondérance des probabilités, leur
divulgation compromettrait des droits exclusifs, com-
merciaux et scientifiques; et les renseignements ont été
recueillis dans I’expectative raisonnable qu’ils resteraient
confidentiels. Ces conditions sont réunies en 1’espece.
La divulgation des documents confidentiels ferait courir
un risque sérieux a un intérét commercial important de
EACL et il n’existe pas d’options raisonnables autres que
I’ordonnance de confidentialité.

A la deuxieme étape de 1’analyse, ’ordonnance de
confidentialité aurait des effets bénéfiques considérables
sur le droit de EACL 2 un procgs équitable. Si EACL
divulguait les documents confidentiels, elle manquerait
a ses obligations contractuelles et s’exposerait a une
détérioration de sa position concurrentielle. Le refus de
I’ordonnance obligerait EACL a retenir les documents
pour protéger ses intéréts commerciaux et comme ils sont
pertinents pour I'exercice des moyens de défense prévus
par la LCEE, I’'impossibilité de les produire empécherait
EACL de présenter une défense pleine et entidre. Méme
si en matiere civile cela n’engage pas de droit protégé par
la Charte, le droit a un proces équitable est un principe
de justice fondamentale. L’ ordonnance permettrait aux
parties et au tribunal d’avoir acces aux documents confi-
dentiels, et permettrait la tenue d’un contre-interrogatoire
fondé€ sur leur contenu, favorisant ainsi la recherche de
la vérité, une valeur fondamentale sous-tendant la liberté
d’expression. Il peut enfin y avoir un important intérét de
sécurité publique a préserver la confidentialité de ce type
de renseignements techniques.

Une ordonnance de confidentialité aurait un effet
préjudiciable sur le principe de la publicité des débats
judiciaires et donc sur la liberté d’expression. Plus 1’or-
donnance porte atteinte aux valeurs fondamentales que
sont (1) la recherche de la vérité et du bien commun, (2)
I’épanouissement personnel par le libre développement
des pensées et des idées et (3) la participation de tous au
processus politique, plus il est difficile de justifier 1’or-
donnance. Dans les mains des parties et de leurs experts,
les documents peuvent &tre tres utiles pour apprécier la
conformité du processus d’évaluation environnemen-
tale chinois, et donc pour aider la cour a parvenir a des
conclusions de fait exactes. Compte tenu de leur nature
hautement technique, la production des documents confi-
dentiels en vertu de 1’ordonnance demandée favoriserait
mieux I’importante valeur de la recherche de la vérité, qui

2002 SCC 41 (CanLll)



[2002] 2 R.C.S.

SIERRA CLUB c¢. CANADA (MINISTRE DES FINANCES) 525

both freedom of expression and open justice would be
promoted to a greater extent by submitting the confiden-
tial documents under the order sought than it would by
denying the order.

Under the terms of the order sought, the only restric-
tions relate to the public distribution of the documents,
which is a fairly minimal intrusion into the open court
rule. Although the confidentiality order would restrict
individual access to certain information which may be
of interest to that individual, the second core value of
promoting individual self-fulfilment would not be sig-
nificantly affected by the confidentiality order. The third
core value figures prominently in this appeal as open
justice is a fundamental aspect of a democratic society.
By their very nature, environmental matters carry signifi-
cant public import, and openness in judicial proceedings
involving environmental issues will generally attract a
high degree of protection, so that the public interest is
engaged here more than if this were an action between
private parties involving private interests. However, the
narrow scope of the order coupled with the highly tech-
nical nature of the confidential documents significantly
temper the deleterious effects the confidentiality order
would have on the public interest in open courts. The
core freedom of expression values of seeking the truth
and promoting an open political process are most closely
linked to the principle of open courts, and most affected
by an order restricting that openness. However, in the
context of this case, the confidentiality order would only
marginally impede, and in some respects would even
promote, the pursuit of these values. The salutary effects
of the order outweigh its deleterious effects and the order
should be granted. A balancing of the various rights and
obligations engaged indicates that the confidentiality
order would have substantial salutary effects on AECL’s
right to a fair trial and freedom of expression, while the
deleterious effects on the principle of open courts and
freedom of expression would be minimal.
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sous-tend a la fois la liberté d’expression et la publicité
des débats judiciaires, que ne le ferait le refus de 1’or-
donnance.

Aux termes de 1’ordonnance demandée, les seules
restrictions ont trait a la distribution publique des docu-
ments, une atteinte relativement minime a la regle de la
publicité des débats judiciaires. Méme si I’ordonnance de
confidentialité devait restreindre I’acces individuel a cer-
tains renseignements susceptibles d’intéresser quelqu’un,
la deuxieme valeur fondamentale, 1’épanouissement per-
sonnel, ne serait pas touchée de maniere significative.
La troisieme valeur joue un role primordial dans le
pourvoi puisque la publicité des débats judiciaires est
un aspect fondamental de la société démocratique. Par
leur nature méme, les questions environnementales ont
une portée publique considérable, et la transparence des
débats judiciaires sur les questions environnementales
mérite généralement un degré élevé de protection, de
sorte que 1’intérét public est en I’espece plus engagé
que s’il s’agissait d’un litige entre personnes privées a
I’égard d’intéréts purement privés. Toutefois la portée
étroite de 1’ordonnance associée a la nature hautement
technique des documents confidentiels tempere considé-
rablement les effets préjudiciables que 1’ordonnance de
confidentialité pourrait avoir sur I’intérét du public a la
publicité des débats judiciaires. Les valeurs centrales de
la liberté d’expression que sont la recherche de la vérité
et la promotion d’un processus politique ouvert sont trés
étroitement liées au principe de la publicité des débats
judiciaires, et sont les plus touchées par une ordonnance
limitant cette publicité. Toutefois, en I’espece, 1’ordon-
nance de confidentialité n’entraverait que légerement la
poursuite de ces valeurs, et pourrait méme les favoriser
a certains égards. Ses effets bénéfiques I’emportent sur
ses effets préjudiciables, et il y a lieu de 1’accorder. Selon
la pondération des divers droits et intéréts en jeu, 1’or-
donnance de confidentialité aurait des effets bénéfiques
importants sur le droit de EACL 2 un procés équitable et
a laliberté d’expression, et ses effets préjudiciables sur le
principe de la publicité des débats judiciaires et la liberté
d’expression seraient minimes.
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demands as much. Similarly, courts have an interest
in having all relevant evidence before them in order
to ensure that justice is done.

Thus, the interests which would be promoted by
a confidentiality order are the preservation of com-
mercial and contractual relations, as well as the right
of civil litigants to a fair trial. Related to the latter
are the public and judicial interests in seeking the
truth and achieving a just result in civil proceed-
ings.

In opposition to the confidentiality order lies the
fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to
freedom of expression enshrined in s. 2(b) of the
Charter: New Brunswick, supra, at para. 23. The
importance of public and media access to the courts
cannot be understated, as this access is the method
by which the judicial process is scrutinized and crit-
icized. Because it is essential to the administration
of justice that justice is done and is seen to be done,
such public scrutiny is fundamental. The open court
principle has been described as “the very soul of jus-
tice”, guaranteeing that justice is administered in a
non-arbitrary manner: New Brunswick, at para. 22.

(3) Adapting the Dagenais Test to the Rights
and Interests of the Parties

Applying the rights and interests engaged in
this case to the analytical framework of Dagenais
and subsequent cases discussed above, the test for
whether a confidentiality order ought to be granted in
a case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only
be granted when:

(a) such an order is necessary in order to prevent a
serious risk to an important interest, including a
commercial interest, in the context of litigation
because reasonably alternative measures will
not prevent the risk; and

général est que tout litige porté devant les tribunaux
doit étre tranché selon la norme du proces équitable.
La légitimité du processus judiciaire n’exige pas
moins. De méme, les tribunaux ont intérét a ce que
toutes les preuves pertinentes leur soient présentées
pour veiller a ce que justice soit faite.

Ainsi, les intéréts que favoriserait I’ordonnance
de confidentialité seraient le maintien de relations
commerciales et contractuelles, de méme que le
droit des justiciables civils a un proces équitable.
Est lié a ce dernier droit I'intérét du public et du
judiciaire dans la recherche de la vérité et la solution
juste des litiges civils.

Milite contre 1’ordonnance de confidentialité
le principe fondamental de la publicité des débats
judiciaires. Ce principe est inextricablement li€ a la
liberté d’expression constitutionnalisée a 1’al. 2b)
de la Charte : Nouveau-Brunswick, précité, par. 23.
L’importance de I’acces du public et des médias aux
tribunaux ne peut étre sous-estimée puisque 1’acces
est le moyen grice auquel le processus judiciaire
est soumis a I’examen et a la critique. Comme il est
essentiel a I’administration de la justice que justice
soit faite et soit percue comme 1’étant, cet examen
public est fondamental. Le principe de la publicité
des procédures judiciaires a été décrit comme le
« souffle méme de la justice », la garantie de I’ab-
sence d’arbitraire dans 1’administration de la jus-
tice : Nouveau-Brunswick, par. 22.

(3) Adaptation de I’analyse de Dagenais aux
droits et intéréts des parties

Pour appliquer aux droits et intéréts en jeu en I’es-
pece I’analyse de Dagenais et des arréts subséquents
précités, il convient d’énoncer de la facon suivante
les conditions applicables a une ordonnance de con-
fidentialité dans un cas comme I’espece :

Une ordonnance de confidentialité en vertu de la
regle 151 ne doit étre rendue que si :

a) elle est nécessaire pour écarter un risque
sérieux pour un intérét important, y compris un
intérét commercial, dans le contexte d’un litige,
en I’absence d’autres options raisonnables pour
écarter ce risque;
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(b) the salutary effects of the confidentiality
order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free
expression, which in this context includes the
public interest in open and accessible court
proceedings.

As in Mentuck, 1 would add that three important
elements are subsumed under the first branch of this
test. First, the risk in question must be real and sub-
stantial, in that the risk is well grounded in the evi-
dence, and poses a serious threat to the commercial
interest in question.

3

In addition, the phrase “important commercial
interest” is in need of some clarification. In order to
qualify as an “important commercial interest”, the
interest in question cannot merely be specific to the
party requesting the order; the interest must be one
which can be expressed in terms of a public interest
in confidentiality. For example, a private company
could not argue simply that the existence of a par-
ticular contract should not be made public because
to do so would cause the company to lose business,
thus harming its commercial interests. However, if,
as in this case, exposure of information would cause
a breach of a confidentiality agreement, then the
commercial interest affected can be characterized
more broadly as the general commercial interest of
preserving confidential information. Simply put, if
there is no general principle at stake, there can be no
“important commercial interest” for the purposes of
this test. Or, in the words of Binnie J. in FN. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the
open court rule only yields “where the public inter-
est in confidentiality outweighs the public interest in
openness” (emphasis added).

In addition to the above requirement, courts
must be cautious in determining what constitutes
an “important commercial interest”. It must be
remembered that a confidentiality order involves an
infringement on freedom of expression. Although
the balancing of the commercial interest with free-
dom of expression takes place under the second

b) ses effets bénéfiques, y compris ses effets sur
le droit des justiciables civils a un proces équi-
table, ’emportent sur ses effets préjudiciables,
y compris ses effets sur la liberté d’expression
qui, dans ce contexte, comprend 1’intérét du
public dans la publicité des débats judiciaires.

Comme dans Mentuck, j’ ajouterais que trois élé-
ments importants sont subsumés sous le premier
volet de I’analyse. En premier lieu, le risque en
cause doit étre réel et important, en ce qu’il est bien
étay€ par la preuve et menace gravement 1’intérét
commercial en question.

De plus, I’expression « intérét commercial
important » exige une clarification. Pour étre qua-
lifié d’« intérét commercial important », I’intérét en
question ne doit pas se rapporter uniquement et spé-
cifiquement a la partie qui demande 1’ordonnance
de confidentialité; il doit s’agir d’un intérét qui peut
se définir en termes d’intérét public a la confidenti-
alité. Par exemple, une entreprise privée ne pourrait
simplement prétendre que I’existence d’un contrat
donné ne devrait pas étre divulguée parce que cela
lui ferait perdre des occasions d’affaires, et que cela
nuirait a ses intéréts commerciaux. Si toutefois,
comme en I’espece, la divulgation de renseigne-
ments doit entrainer un manquement a une entente
de non-divulgation, on peut alors parler plus large-
ment de I’intérét commercial général dans la protec-
tion des renseignements confidentiels. Simplement,
si aucun principe général n’entre en jeu, il ne peut
y avoir d’« intérét commercial important » pour les
besoins de 1’analyse. Ou, pour citer le juge Binnie
dans FN. (Re), [2000] 1 R.C.S. 880, 2000 CSC 35,
par. 10, la regle de la publicité des débats judiciai-
res ne cede le pas que « dans les cas ou le droit du
public a la confidentialité I’emporte sur le droit du
public a I’accessibilité » (je souligne).

Outre I’exigence susmentionnée, les tribunaux
doivent déterminer avec prudence ce qui constitue
un « intérét commercial important ». Il faut rap-
peler qu’une ordonnance de confidentialité impli-
que une atteinte a la liberté d’expression. Méme
si la pondération de I'intérét commercial et de la
liberté d’expression intervient a la deuxieme étape
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branch of the test, courts must be alive to the funda-
mental importance of the open court rule. See gen-
erally Muldoon J. in Eli Lilly and Co. v. Novopharm
Ltd. (1994), 56 C.PR. (3d) 437 (EC.T.D.), at p.
4309.

Finally, the phrase ‘“reasonably alternative
measures” requires the judge to consider not only
whether reasonable alternatives to a confidentiality
order are available, but also to restrict the order as
much as is reasonably possible while preserving the
commercial interest in question.

B. Application of the Test to this Appeal

(1) Necessity

At this stage, it must be determined whether
disclosure of the Confidential Documents would
impose a serious risk on an important commercial
interest of the appellant, and whether there are rea-
sonable alternatives, either to the order itself, or to
its terms.

The commercial interest at stake here relates to
the objective of preserving contractual obligations
of confidentiality. The appellant argues that it will
suffer irreparable harm to its commercial interests
if the Confidential Documents are disclosed. In
my view, the preservation of confidential informa-
tion constitutes a sufficiently important commercial
interest to pass the first branch of the test as long as
certain criteria relating to the information are met.

Pelletier J. noted that the order sought in this case
was similar in nature to an application for a protec-
tive order which arises in the context of patent liti-
gation. Such an order requires the applicant to dem-
onstrate that the information in question has been
treated at all relevant times as confidential and that
on a balance of probabilities its proprietary, com-
mercial and scientific interests could reasonably be
harmed by the disclosure of the information: AB
Hassle v. Canada (Minister of National Health and
Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), at p.
434. To this I would add the requirement proposed

de I’analyse, les tribunaux doivent avoir pleine-
ment conscience de I'importance fondamentale de
la régle de la publicité des débats judiciaires. Voir
généralement Eli Lilly and Co. c. Novopharm Ltd.
(1994), 56 C.PR. (3d) 437 (C.E. 1™ inst.), p. 439, le
juge Muldoon.

Enfin, I’expression « autres options raisonna-
bles » oblige le juge non seulement a se demander
s’il existe des mesures raisonnables autres que I’or-
donnance de confidentialité, mais aussi a restreindre
I’ordonnance autant qu’il est raisonnablement pos-
sible de le faire tout en préservant I’intérét commer-
cial en question.

B. Application de I’analyse en ’espéce
(1) Nécessité

A cette étape, il faut déterminer si la divulgation
des documents confidentiels ferait courir un risque
sérieux a un intérét commercial important de 1’ ap-
pelante, et s’il existe d’autres solutions raisonnables
que I’ordonnance elle-mé&me, ou ses modalités.

L’intérét commercial en jeu en 1’espece a trait a
la préservation d’obligations contractuelles de con-
fidentialité. L’appelante fait valoir qu’un préjudice
irréparable sera causé€ a ses intéréts commerciaux si
les documents confidentiels sont divulgués. A mon
avis, la préservation de renseignements confiden-
tiels est un intérét commercial suffisamment impor-
tant pour satisfaire au premier volet de I’analyse des
lors que certaines conditions relatives aux rensei-
gnements sont réunies.

Le juge Pelletier souligne que 1’ordonnance sol-
licitée en ’espece s’apparente a une ordonnance
conservatoire en matiere de brevets. Pour 1’obtenir,
le requérant doit démontrer que les renseignements
en question ont toujours été traités comme des ren-
seignements confidentiels et que, selon la prépondé-
rance des probabilités, il est raisonnable de penser
que leur divulgation risquerait de compromettre
ses droits exclusifs, commerciaux et scientifiques :
AB Hassle c. Canada (Ministre de la Santé natio-
nale et du Bien-étre social), [1998] A.C.E. n® 1850
(QL) (C.F. 1™ inst.), par. 29-30. J’ajouterais a cela

57

58

59

60

2002 SCC 41 (CanLll)


ecolwell01
Highlight


TAB 7



SUPREME COURT OF CANADA

CITATION: Sherman Estate v. APPEAL HEARD:
Donovan, 2021 SCC 25 October 6, 2020

JUDGMENT RENDERED:

June 11, 2021
DOCKET: 38695

BETWEEN:
Estate of Bernard Sherman and Trustees of the Estate and
Estate of Honey Sherman and Trustees of the Estate
Appellants

and

Kevin Donovan and
Toronto Star Newspapers Ltd.
Respondents

-and -

Attorney General of Ontario, Attorney General of British Columbia,
Canadian Civil Liberties Association, Income Security Advocacy Centre,
Ad IDEM/Canadian Media Lawyers Association, Postmedia Network Inc.,
CTV, a Division of Bell Media Inc., Global News, a division of Corus
Television Limited Partnership, The Globe and Mail Inc.,

Citytv, a division of Rogers Media Inc.,

British Columbia Civil Liberties Association,

HIV & AIDS Legal Clinic Ontario, HIV Legal Network
and Mental Health Legal Committee
Interveners

2021 SCC 25 (CanLll)



CoraM: Wagner C.J. and Moldaver, Karakatsanis, Brown, Rowe, Martin and
Kasirer JJ.

REASONS Kasirer J. (Wagner C.J. and Moldaver, Karakatsanis, Brown,
FOR Rowe and Martin JJ. concurring)

JUDGMENT:

(paras. 1 to

108)

NOTE: This document is subject to editorial revision before its reproduction in final
form in the Canada Supreme Court Reports.

2021 SCC 25 (CanLll)



SHERMAN ESTATE V. DONOVAN

Estate of Bernard Sherman and Trustees of the Estate and
Estate of Honey Sherman and Trustees of the Estate Appellants

Kevin Donovan and
Toronto Star Newspapers Ltd. Respondents

and

Attorney General of Ontario,

Attorney General of British Columbia,

Canadian Civil Liberties Association,

Income Security Advocacy Centre,

Ad IDEM/Canadian Media Lawyers Association,

Postmedia Network Inc., CTV, a Division of Bell Media Inc.,
Global News, a division of Corus Television Limited Partnership,
The Globe and Mail Inc., Citytv, a division of Rogers Media Inc.,
British Columbia Civil Liberties Association,

HIV & AIDS Legal Clinic Ontario,

HIV Legal Network and Mental Health Legal Committee Interveners

Indexed as: Sherman Estate v. Donovan

2021 SCC 25

File No.: 38695.

2020: October 6; 2021: June 11.

2021 SCC 25 (CanLll)



Present: Wagner C.J. and Moldaver, Karakatsanis, Brown, Rowe, Martin and
Kasirer JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Courts — Open court principle — Sealing orders — Discretionary limits
on court openness — Important public interest — Privacy — Dignity — Physical safety
— Unexplained deaths of prominent couple generating intense public scrutiny and
prompting trustees of estates to apply for sealing of probate files — Whether privacy
and physical safety concerns advanced by estate trustees amount to important public

interests at such serious risk to justify issuance of sealing orders.

A prominent couple was found dead in their home. Their deaths had no
apparent explanation and generated intense public interest. To this day, the identity and
motive of those responsible remain unknown, and the deaths are being investigated as
homicides. The estate trustees sought to stem the intense press scrutiny prompted by
the events by seeking sealing orders of the probate files. Initially granted, the sealing
orders were challenged by a journalist who had reported on the couple’s deaths, and by
the newspaper for which he wrote. The application judge sealed the probate files,
concluding that the harmful effects of the sealing orders were substantially outweighed
by the salutary effects on privacy and physical safety interests. The Court of Appeal
unanimously allowed the appeal and lifted the sealing orders. It concluded that the
privacy interest advanced lacked a public interest quality, and that there was no

evidence of a real risk to anyone’s physical safety.
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Held: The appeal should be dismissed.

The estate trustees have failed to establish a serious risk to an important
public interest under the test for discretionary limits on court openness. As such, the
sealing orders should not have been issued. Open courts can be a source of
inconvenience and embarrassment, but this discomfort is not, as a general matter,
enough to overturn the strong presumption of openness. That said, personal information
disseminated in open court can be more than a source of discomfort and may result in
an affront to a person’s dignity. Insofar as privacy serves to protect individuals from
this affront, it is an important public interest and a court can make an exception to the
open court principle if it is at serious risk. In this case, the risks to privacy and physical

safety cannot be said to be sufficiently serious.

Court proceedings are presumptively open to the public. Court openness is
protected by the constitutional guarantee of freedom of expression and is essential to
the proper functioning of Canadian democracy. Reporting on court proceedings by a
free press is often said to be inseparable from the principle of open justice. The open
court principle is engaged by all judicial proceedings, whatever their nature. Matters in
a probate file are not quintessentially private or fundamentally administrative.
Obtaining a certificate of appointment of estate trustee in Ontario is a court proceeding
engaging the fundamental rationale for openness — discouraging mischief and
ensuring confidence in the administration of justice through transparency — such that

the strong presumption of openness applies.
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The test for discretionary limits on court openness is directed at
maintaining the presumption while offering sufficient flexibility for courts to protect
other public interests where they arise. In order to succeed, the person asking a court to
exercise discretion in a way that limits the open court presumption must establish that
(1) court openness poses a serious risk to an important public interest; (2) the order
sought is necessary to prevent this serious risk to the identified interest because
reasonably alternative measures will not prevent this risk; and (3) as a matter of

proportionality, the benefits of the order outweigh its negative effects.

The recognized scope of what interests might justify a discretionary
exception to open courts has broadened over time and now extends generally to
important public interests. The breadth of this category transcends the interests of the
parties to the dispute and provides significant flexibility to address harm to fundamental
values in our society that unqualified openness could cause. While there is no closed
list of important public interests, courts must be cautious and alive to the fundamental
importance of the open court rule when they are identifying them. Determining what is
an important public interest can be done in the abstract at the level of general principles
that extend beyond the parties to the particular dispute. By contrast, whether that
interest is at serious risk is a fact-based finding that is necessarily made in context. The
identification of an important interest and the seriousness of the risk to that interest are

thus theoretically separate and qualitatively distinct operations.
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Privacy has been championed as a fundamental consideration in a free
society, and its public importance has been recognized in various settings. Though an
individual’s privacy will be pre-eminently important to that individual, the protection
of privacy is also in the interest of society as a whole. Privacy therefore cannot be
rejected as a mere personal concern: some personal concerns relating to privacy overlap

with public interests.

However, cast too broadly, the recognition of a public interest in privacy
could threaten the strong presumption of openness. The privacy of individuals will be
at risk in many court proceedings. Furthermore, privacy is a complex and contextual
concept, making it difficult for courts to measure. Recognizing an important interest in

privacy generally would accordingly be unworkable.

Instead, the public character of the privacy interest involves protecting
individuals from the threat to their dignity. Dignity in this sense involves the right to
present core aspects of oneself to others in a considered and controlled manner; it is an
expression of an individual’s unique personality or personhood. This interest is
consistent with the Court’s emphasis on the importance of privacy, but is tailored to

preserve the strong presumption of openness.

Privacy as predicated on dignity will be at serious risk in limited
circumstances. Neither the sensibilities of individuals nor the fact that openness is
disadvantageous, embarrassing or distressing to certain individuals will generally on

their own warrant interference with court openness. Dignity will be at serious risk only
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where the information that would be disseminated as a result of court openness is
sufficiently sensitive or private such that openness can be shown to meaningfully strike
at the individual’s biographical core in a manner that threatens their integrity. The
question is whether the information reveals something intimate and personal about the

individual, their lifestyle or their experiences.

In cases where the information is sufficiently sensitive to strike at an
individual’s biographical core, a court must then ask whether a serious risk to the
interest is made out in the full factual context of the case. The seriousness of the risk
may be affected by the extent to which information is disseminated and already in the
public domain, and the probability of the dissemination actually occurring. The burden
is on the applicant to show that privacy, understood in reference to dignity, is at serious

risk; this erects a fact-specific threshold consistent with the presumption of openness.

There is also an important public interest in protecting individuals from
physical harm, but a discretionary order limiting court openness can only be made
where there is a serious risk to this important public interest. Direct evidence is not
necessarily required to establish a serious risk to an important public interest, as
objectively discernable harm may be identified on the basis of logical inferences. But
this process of inferential reasoning is not a licence to engage in impermissible
speculation. It is not just the probability of the feared harm, but also the gravity of the
harm itself that is relevant to the assessment of serious risk. Where the feared harm is

particularly serious, the probability that this harm materialize need not be shown to be
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likely, but must still be more than negligible, fanciful or speculative. Mere assertions

of grave physical harm are therefore insufficient.

In addition to a serious risk to an important interest, it must be shown that
the particular order sought is necessary to address the risk and that the benefits of the
order outweigh its negative effects as a matter of proportionality. This contextual
balancing, informed by the importance of the open court principle, presents a final
barrier to those seeking a discretionary limit on court openness for the purposes of

privacy protection.

In the present case, the risk to the important public interest in privacy,
defined in reference to dignity, is not serious. The information contained in the probate
files does not reveal anything particularly private or highly sensitive. It has not been
shown that it would strike at the biographical core of the affected individuals in a way
that would undermine their control over the expression of their identities. Furthermore,
the record does not show a serious risk of physical harm. The estate trustees asked the
application judge to infer not only the fact that harm would befall the affected
individuals, but also that a person or persons exist who wish to harm them. To infer all
this on the basis of the deaths and the association of the affected individuals with the

deceased is not a reasonable inference but is speculation.

Even if the estate trustees had succeeded in showing a serious risk to
privacy, a publication ban — less constraining on openness than the sealing orders —

would have likely been sufficient as a reasonable alternative to prevent this risk. As a
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final barrier, the estate trustees would have had to show that the benefits of any order
necessary to protect from a serious risk to the important public interest outweighed the

harmful effects of the order.

Cases Cited

By Kasirer J.

Applied: Sierra Club of Canada v. Canada (Minister of Finance), 2002
SCC 41, [2002] 2 S.C.R. 522; referred to: Canadian Broadcasting Corp. v. New
Brunswick (Attorney General), [1996] 3 S.C.R. 480; Vancouver Sun (Re), 2004 SCC
43, [2004] 2 S.C.R. 332; Khuja v. Times Newspapers Ltd., [2017] UKSC 49, [2019]
A.C. 161; Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326;
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835; R. v. Mentuck, 2001
SCC 76, [2001] 3 S.C.R. 442; Lavigne v. Canada (Office of the Commissioner of
Official Languages), 2002 SCC 53, [2002] 2 S.C.R. 773; Dagg v. Canada (Minister of
Finance), [1997] 2 S.C.R. 403; R. v. Henry, 2009 BCCA 86, 270 B.C.A.C. 5; Attorney
General of Nova Scotia v. Maclntyre, [1982] 1 S.C.R. 175; A.B. v. Bragg
Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567; Toronto Star Newspapers
Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188; Re Southam Inc. and The
Queen (No.1) (1983), 41 O.R. (2d) 11; R. v. Oakes, [1986] 1 S.C.R. 103; Otis v. Otis
(2004), 7 E.T.R. (3d) 221; H. (M.E.) v. Williams, 2012 ONCA 35, 108 O.R. (3d) 321;
F.N. (Re), 2000 SCC 35, [2000] 1 S.C.R. 880; R. v. Dyment, [1988] 2 S.C.R. 417;

Alberta (Information and Privacy Commissioner) v. United Food and Commercial

2021 SCC 25 (CanLll)



Workers, Local 401, 2013 SCC 62, [2013] 3 S.C.R. 733; Toronto Star Newspaper Ltd.
v. Ontario, 2012 ONCJ 27, 289 C.C.C. (3d) 549; Douez v. Facebook, Inc., 2017 SCC
33, [2017] 1 S.C.R. 751; R. v. Paterson (1998), 102 B.C.A.C. 200; S. v. Lamontagne,
2020 QCCA 663; Himel v. Greenberg, 2010 ONSC 2325, 93 R.F.L. (6th) 357; A.B. v.
Canada (Citizenship and Immigration), 2017 FC 629; R. v. Pickton, 2010 BCSC 1198;
Lac d’Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51, [2001] 2
S.C.R. 743; 3834310 Canada inc. v. Chamberland, 2004 CanLlIl 4122; R. v. Spencer,
2014 SCC 43, [2014] 2 S.C.R. 212; Coltsfoot Publishing Ltd. v. Foster-Jacques, 2012
NSCA 83, 320 N.S.R. (2d) 166; Goulet v. Transamerica Life Insurance Co. of Canada,
2002 SCC 21, [2002] 1 S.C.R. 719; Godbout v. Longueuil (Ville de), [1995] R.J.Q.
2561, aff’d [1997] 3 S.C.R. 844; A. v. B., 1990 CanLlIl 3132; R. v. Plant, [1993] 3
S.C.R. 281; R. v. Tessling, 2004 SCC 67, [2004] 3 S.C.R. 432; R. v. Cole, 2012 SCC
53, [2012] 3 S.C.R. 34; Work Safe Twerk Safe v. Her Majesty the Queen in Right of
Ontario, 2021 ONSC 1100; Fedeli v. Brown, 2020 ONSC 994; R. v. Marakah, 2017
SCC 59, [2017] 2 S.C.R. 608; R. v. Quesnelle, 2014 SCC 46, [2014] 2 S.C.R. 390; R.
v. Mabior, 2012 SCC 47, [2012] 2 S.C.R. 584; R. v. Chanmany, 2016 ONCA 576, 352
O.A.C. 121; X. v. Y., 2011 BCSC 943, 21 B.C.L.R. (5th) 410; R. v. Esseghaier, 2017

ONCA 970, 356 C.C.C. (3d) 455.

Statutes and Regulations Cited

Bill C-11, An Act to enact the Consumer Privacy Protection Act and the Personal
Information and Data Protection Tribunal Act and to make consequential and
related amendments to other Acts, 2nd Sess., 43rd Parl., 2020.

Canadian Charter of Rights and Freedoms, ss. 2(b), 8.

2021 SCC 25 (CanLll)



Charter of Human Rights and Freedoms, CQLR, c. C-12, s. 5.

Civil Code of Québec, arts. 35 to 41.

Code of Civil Procedure, CQLR, c. C-25.01, art. 12.

Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31.
Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5.

Privacy Act, R.S.C. 1985, c. P-21.

Authors Cited

Ardia, David S. “Privacy and Court Records: Online Access and the Loss of Practical
Obscurity” (2017), 4 U. Ill. L. Rev. 1385.

Austin, Lisa M. “Re-reading Westin” (2019), 20 Theor. Ing. L. 53.

Bailey, Jane, and Jacquelyn Burkell. “Revisiting the Open Court Principle in an Era of
Online Publication: Questioning Presumptive Public Access to Parties’ and
Witnesses’ Personal Information” (2016), 48 Ott. L. Rev. 143.

Cockfield, Arthur J. “Protecting the Social Value of Privacy in the Context of State
Investigations Using New Technologies™ (2007), 40 U.B.C. L. Rev. 41.

Eltis, Karen. Courts, Litigants and the Digital Age, 2nd ed. Toronto: Irwin Law, 2016.

Eltis, Karen. “The Judicial System in the Digital Age: Revisiting the Relationship
between Privacy and Accessibility in the Cyber Context” (2011), 56 McGill L.J.
289.

Ferland, Denis, et Benoit Emery. Précis de procédure civile du Québec, vol. 1, 6° éd.
Montréal: Yvon Blais, 2020.

Gewirtz, Paul. “Privacy and Speech”, [2001] Sup. Ct. Rev. 139.

Guillemard, Sylvette, et Séverine Menétrey. Comprendre la procédure civile
québécoise, 2° éd. Montréal: Yvon Blais, 2017.

Hughes, Kirsty. “A Behavioural Understanding of Privacy and its Implications for
Privacy Law” (2012), 75 Modern L. Rev. 806.

2021 SCC 25 (CanLll)



Matheson, David. “Dignity and Selective Self-Presentation”, in Ian Kerr, Valerie
Steeves and Carole Lucock, eds., Lessons from the ldentity Trail: Anonymity,
Privacy and Identity in a Networked Society. New York: Oxford University Press,
2009, 319.

Mclsaac, Barbara, Kris Klein, and Shaun Brown. The Law of Privacy in Canada, vol.
1. Toronto: Thomson Reuters, 2000 (loose-leaf updated 2020, release 11).

McLachlin, Beverley. “Courts, Transparency and Public Confidence: To the Better
Administration of Justice” (2003), 8 Deakin L. Rev. 1.

Paton-Simpson, Elizabeth. “Privacy and the Reasonable Paranoid: The Protection of
Privacy in Public Places” (2000), 50 U.T.L.J. 305.

Perell, Paul M., and John W. Morden. The Law of Civil Procedure in Ontario, 4th ed.
Toronto: LexisNexis, 2020.

Québec. Ministére de la Justice. Commentaires de la ministre de la Justice: Code de
procédure civile, chapitre C-25.01. Montréal: SOQUIJ, 2015.

Rochette, Sébastien, et Jean-Francois Coté. “Article 127, dans Luc Chamberland, dir.
Le grand collectif: Code de procedure civile — Commentaires et annotations,
vol. 1, 5° éd. Montréal: Yvon Blais, 2020.

Rossiter, James. Law of Publication Bans, Private Hearings and Sealing Orders.
Toronto: Thomson Reuters, 2006 (loose-leaf updated 2020, release 2).

Solove, Daniel J. “Conceptualizing Privacy” (2002), 90 Cal. L. Rev. 1087.

APPEAL from a judgment of the Ontario Court of Appeal (Doherty,
Rouleau and Hourigan JJ.A.), 2019 ONCA 376, 47 E.T.R. (4th) 1, [2019] O.J. No.
2373 (QL), 2019 CarswellOnt 6867 (WL Can.), setting aside a decision of Dunphy J.,
2018 ONSC 4706, 417 C.R.R. (2d) 321, 41 E.T.R. (4th) 126, 28 C.P.C. (8th) 102,

[2018] O.J. No. 4121 (QL), 2018 CarswellOnt 13017 (WL Can.). Appeal dismissed.

Chantelle Cseh and Timothy Youdan, for the appellants.

Iris Fischer and Skye A. Sepp, for the respondents.

2021 SCC 25 (CanLll)



Peter Scrutton, for the intervener the Attorney General of Ontario.

Jacqueline Hughes, for the intervener the Attorney General of British

Columbia.

Ryder Gilliland, for the intervener the Canadian Civil Liberties

Association.

Ewa Krajewska, for the intervener the Income Security Advocacy Centre.

Robert S. Anderson, Q.C., for the interveners Ad IDEM/Canadian Media
Lawyers Association, Postmedia Network Inc., CTV, a Division of Bell Media Inc.,
Global News, a division of Corus Television Limited Partnership, The Globe and Mail

Inc. and Citytv, a division of Rogers Media Inc.

Adam Goldenberg, for the intervener the British Columbia Civil Liberties

Association.

Khalid Janmohamed, for the interveners the HIV & AIDS Legal Clinic

Ontario, the HIV Legal Network and the Mental Health Legal Committee.

The judgment of the Court was delivered by

2021 SCC 25 (CanLll)



KASIRER J. —

l. Overview

[1] This Court has been resolute in recognizing that the open court principle is
protected by the constitutionally-entrenched right of freedom of expression and, as
such, it represents a central feature of a liberal democracy. As a general rule, the public
can attend hearings and consult court files and the press — the eyes and ears of the
public — is left free to inquire and comment on the workings of the courts, all of which

helps make the justice system fair and accountable.

[2] Accordingly, there is a strong presumption in favour of open courts. It is
understood that this allows for public scrutiny which can be the source of
inconvenience and even embarrassment to those who feel that their engagement in the
justice system brings intrusion into their private lives. But this discomfort is not, as a
general matter, enough to overturn the strong presumption that the public can attend

hearings and that court files can be consulted and reported upon by the free press.

[3] Notwithstanding this presumption, exceptional circumstances do arise
where competing interests justify a restriction on the open court principle. Where a
discretionary court order limiting constitutionally-protected openness is sought — for
example, a sealing order, a publication ban, an order excluding the public from a
hearing, or a redaction order — the applicant must demonstrate, as a threshold

requirement, that openness presents a serious risk to a competing interest of public
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importance. That this requirement is considered a high bar serves to maintain the strong
presumption of open courts. Moreover, the protection of open courts does not stop
there. The applicant must still show that the order is necessary to prevent the risk and
that, as a matter of proportionality, the benefits of that order restricting openness

outweigh its negative effects.

[4] This appeal turns on whether concerns advanced by persons seeking an
exception to the ordinarily open court file in probate proceedings — the concerns for
privacy of the affected individuals and their physical safety — amount to important
public interests that are at such serious risk that the files should be sealed. The parties
to this appeal agree that physical safety is an important public interest that could justify
a sealing order but disagree as to whether that interest would be at serious risk, in the
circumstances of this case, should the files be unsealed. They further disagree whether
privacy is in itself an important interest that could justify a sealing order. The appellants
say that privacy is a public interest of sufficient import that can justify limits on
openness, especially in light of the threats individuals face as technology facilitates
widespread dissemination of personally sensitive information. They argue that the
Court of Appeal was mistaken to say that personal concerns for privacy, without more,

lack the public interest component that is properly the subject-matter of a sealing order.

[5] This Court has, in different settings, consistently championed privacy as a
fundamental consideration in a free society. Pointing to cases decided in other contexts,

the appellants contend that privacy should be recognized here as a public interest that,
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on the facts of this case, substantiates their plea for orders sealing the probate files. The
respondents resist, recalling that privacy has generally been seen as a poor justification
for an exception to openness. After all, they say, virtually every court proceeding
entails some disquiet for the lives of those concerned and these intrusions on privacy

must be tolerated because open courts are essential to a healthy democracy.

[6] This appeal offers, then, an occasion to decide whether privacy can amount
to a public interest in the open court jurisprudence and, if so, whether openness puts

privacy at serious risk here so as to justify the kind of orders sought by the appellants.

[7] For the reasons that follow, | propose to recognize an aspect of privacy as
an important public interest for the purposes of the relevant test from Sierra Club of
Canada v. Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522.
Proceedings in open court can lead to the dissemination of highly sensitive personal
information that would result not just in discomfort or embarrassment, but in an affront
to the affected person’s dignity. Where this narrower dimension of privacy, rooted in
what | see as the public interest in protecting human dignity, is shown to be at serious

risk, an exception to the open court principle may be justified.

[8] In this case, and with this interest in mind, it cannot be said that the risk to
privacy is sufficiently serious to overcome the strong presumption of openness. The
same is true of the risk to physical safety here. The Court of Appeal was right in the

circumstances to set aside the sealing orders and | would therefore dismiss the appeal.

2021 SCC 25 (CanLll)



Il.  Background

[9] Prominent in business and philanthropic circles, Bernard Sherman and
Honey Sherman were found dead in their Toronto home in December of 2017. Their
deaths had no apparent explanation and generated intense public interest and press
scrutiny. In January of the following year, the Toronto Police Service announced that
the deaths were being investigated as homicides. As the present matter came before the

courts, the identity and motive of those responsible remained unknown.

[10] The couple’s estates and estate trustees (collectively the “Trustees”)!
sought to stem the intense press scrutiny prompted by the events. The Trustees hoped
to see to the orderly transfer of the couple’s property, at arm’s length from what they
saw as the public’s morbid interest in the unexplained deaths and the curiosity around

apparently great sums of money involved.

[11] When the time came to obtain certificates of appointment of estate trustee
from the Superior Court of Justice, the Trustees sought a sealing order so that the estate
trustees and beneficiaries (“affected individuals”) might be spared any further
intrusions into their privacy and be protected from what was alleged to be a risk to their
safety. The Trustees argued that if the information in the court files was revealed to the

public, the safety of the affected individuals would be at risk and their privacy

1 As noted in the title of proceedings, the appellants in this matter have been referred to consistently as
the “Estate of Bernard Sherman and Trustees of the Estate and Estate of Honey Sherman and Trustees
of the Estate.” In these reasons the appellants are referred to throughout as the “Trustees” for
convenience.
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compromised as long as the deaths were unexplained and those responsible for the
tragedy remained at large. In support of their request, they argued that there was a real
and substantial risk that the affected individuals would suffer serious harm from the

public exposure of the materials in the circumstances.

[12] Initially granted, the sealing orders were challenged by Kevin Donovan, a
journalist who had written a series of articles on the couple’s deaths, and Toronto Star
Newspapers Ltd., for which he wrote (collectively the “Toronto Star”).2 The Toronto
Star said the orders violated its constitutional rights of freedom of expression and
freedom of the press, as well as the attending principle that the workings of the courts
should be open to the public as a means of guaranteeing the fair and transparent

administration of justice.

I11. Proceedings Below

A. Ontario Superior Court of Justice, 2018 ONSC 4706, 41 E.T.R. (4th) 126
(Dunphy J.)

[13] In addressing whether the circumstances warranted interference with the
open court principle, the application judge relied on this Court’s judgment in Sierra

Club. He noted that a confidentiality order should only be granted when: “(1) such an

2 The use of “Toronto Star” as a collective term referring to both respondents should not be taken to
suggest that only Toronto Star Newspapers Ltd. is participating in this appeal. Mr. Donovan is the
only respondent to have been a party throughout. Toronto Star Newspapers Ltd. was a party in first
instance, but was removed as a party on consent at the Court of Appeal. By order of Karakatsanis J.
dated March 25, 2020, Toronto Star Newspapers Ltd. was added as a respondent in this Court.
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order is necessary ... to prevent a serious risk to an important interest because
reasonable alternative measures will not prevent the risk; and (2) the salutary effects of
the confidentiality order outweigh its deleterious effects, including the effects on the
right to free expression and the public interest in open and accessible court

proceedings” (para. 13(d)).

[14] The application judge considered whether the Trustees’ interests would be
served by granting the sealing orders. In his view, the Trustees had correctly identified
two legitimate interests in support of making an exception to the open court principle:
“protecting the privacy and dignity of victims of crime and their loved ones” and “a
reasonable apprehension of risk on behalf of those known to have an interest in
receiving or administering the assets of the deceased” (paras. 22-25). With respect to
the first interest, the application judge found that “[t]he degree of intrusion on that
privacy and dignity has already been extreme and . . . excruciating” (para. 23). For the
second interest, although he noted that “it would have been preferable to include
objective evidence of the gravity of that risk from, for example, the police responsible
for the investigation”, he concluded that “the lack of such evidence is not fatal”
(para. 24). Rather, the necessary inferences could be drawn from the circumstances
notably the “willingness of the perpetrator(s) of the crimes to resort to extreme violence
to pursue whatever motive existed” (ibid.). He concluded that the “current uncertainty”
was the source of a reasonable apprehension of the risk of harm and, further, that the

foreseeable harm was “grave” (ibid.).
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[15] The application judge ultimately accepted the Trustees’ submission that
these interests “very strongly outweigh” what he called the proportionately narrow
public interest in the “essentially administrative files” at issue (paras. 31 and 33). He
therefore concluded that the harmful effects of the sealing orders were substantially

outweighed by the salutary effects on the rights and interests of the affected individuals.

[16] Finally, the application judge considered what order would protect the
affected individuals while infringing upon the open court principle to the minimum
extent possible. He decided no meaningful part of either file could be disclosed if one
were to make the redactions necessary to protect the interests he had identified.
Open-ended sealing orders did not, however, sit well with him. The application judge
therefore sealed the files for an initial period of two years, with the possibility of

renewal.

B. Court of Appeal for Ontario, 2019 ONCA 376, 47 E.T.R. (4th) 1 (Doherty,
Rouleau and Hourigan JJ.A.)

[17] The Toronto Star’s appeal was allowed, unanimously, and the sealing

orders were lifted.

[18] The Court of Appeal considered the two interests advanced before the
application judge in support of the orders to seal the probate files. As to the need to
protect the privacy and dignity of the victims of violent crime and their loved ones, it

recalled that the kind of interest that is properly protected by a sealing order must have
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a public interest component. Citing Sierra Club, the Court of Appeal wrote that
“[p]ersonal concerns cannot, without more, justify an order sealing material that would
normally be available to the public under the open court principle” (para. 10). It
concluded that the privacy interest for which the Trustees sought protection lacked this

quality of public interest.

[19] While it recognized the personal safety of individuals as an important
public interest generally, the Court of Appeal wrote that there was no evidence in this
case that could warrant a finding that disclosure of the contents of the estate files posed
a real risk to anyone’s physical safety. The application judge had erred on this point:
“the suggestion that the beneficiaries and trustees are somehow at risk because the
Shermans were murdered is not an inference, but is speculation. It provides no basis

for a sealing order” (para. 16).

[20] The Court of Appeal concluded that the Trustees had failed the first stage
of the test for obtaining orders sealing the probate files. It therefore allowed the appeal

and set aside the orders.

C.  Subsequent Proceedings

[21] The Court of Appeal’s order setting aside the sealing orders has been stayed
pending the disposition of this appeal. The Toronto Star brought a motion to adduce
new evidence on this appeal, comprised of land titles documents, transcripts of the

cross-examination of a detective on the murder investigation, and various news articles.
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This evidence, it says, supports the conclusion that the sealing orders should be lifted.

The motion was referred to this panel.

IV. Submissions

[22] The Trustees have appealed to this Court seeking to restore the sealing
orders made by the application judge. In addition to contesting the motion for new
evidence, they maintain that the orders are necessary to prevent a serious risk to the
privacy and physical safety of the affected individuals and that the salutary effects of
sealing the court probate files outweigh the harmful effects of limiting court openness.

The Trustees argue that two legal errors led the Court of Appeal to conclude otherwise.

[23] First, they submit the Court of Appeal erred in holding that privacy is a
personal concern that cannot, without more, constitute an important interest under
Sierra Club. The Trustees say the application judge was right to characterize privacy
and dignity as an important public interest which, as it was subject to a serious risk,
justified the orders. They ask this Court to recognize that privacy in itself is an

important public interest for the purposes of the analysis.

[24] Second, the Trustees submit that the Court of Appeal erred in overturning
the application judge’s conclusion that there was a serious risk of physical harm. They
argue that the Court of Appeal failed to recognize that courts have the ability to draw
reasonable inferences by applying reason and logic even in the absence of specific

evidence of the alleged risk.
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[25] The Trustees say that these errors led the Court of Appeal to mistakenly set
aside the sealing orders. In answer to questions at the hearing, the Trustees
acknowledged that an order redacting certain documents in the file or a publication ban
could assist in addressing some of their concerns, but maintained neither is a reasonable

alternative to the sealing orders in the circumstances.

[26] The Trustees submit further that the protection of these interests outweighs
the deleterious effects of the orders. They argue that the importance of the open court
principle is attenuated by the nature of these probate proceedings. Given that it is
non-contentious and not strictly speaking necessary for the transfer of property at death,
probate is a court proceeding of an “administrative” character, which diminishes the

imperative of applying the open court principle here (paras. 113-14).

[27] The Toronto Star takes the position that the Court of Appeal made no
mistake in setting aside the sealing orders and that the appeal should be dismissed. In
the Toronto Star’s view, while privacy can be an important interest where it evinces a
public component, the Trustees have only identified a subjective desire for the affected
individuals in this case to avoid further publicity, which is not inherently harmful.
According to the Toronto Star and some of the interveners, the Trustees’ position
would allow that measure of inconvenience and embarrassment that arises in every
court proceeding to take precedence over the interest in court openness protected by
the Canadian Charter of Rights and Freedoms in which all of society has a stake. The

Toronto Star argues further that the information in the court files is not highly sensitive.
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On the issue of whether the sealing orders were necessary to protect the affected
individuals from physical harm, the Toronto Star submits that the Court of Appeal was

right to conclude that the Trustees had failed to establish a serious risk to this interest.

[28] In the alternative, even if there were a serious risk to one or another
important interest, the Toronto Star says the sealing orders are not necessary because
the risk could be addressed by an alternative, less onerous order. Furthermore, it says
the orders are not proportionate. In seeking to minimize the importance of openness in
probate proceedings, the Trustees invite an inflexible approach to balancing the effects
of the order that is incompatible with the principle that openness applies to all court
proceedings. In any event, there is a public interest in openness specifically here, given
that the certificates sought can affect the rights of third parties and that openness

ensures the fairness of the proceedings, whether they are contested or not.

V. Analysis
[29] The outcome of the appeal turns on whether the application judge should

have made the sealing orders pursuant to the test for discretionary limits on court

openness from this Court’s decision in Sierra Club.

[30] Court openness is protected by the constitutional guarantee of freedom of
expression and is essential to the proper functioning of our democracy (Canadian
Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 S.C.R. 480, at

para. 23; Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332, at paras. 23-26).
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Reporting on court proceedings by a free press is often said to be inseparable from the
principle of open justice. “In reporting what has been said and done at a public trial,
the media serve as the eyes and ears of a wider public which would be absolutely
entitled to attend but for purely practical reasons cannot do so” (Khuja v. Times
Newspapers Limited, [2017] UKSC 49, [2019] A.C. 161, at para. 16, citing Edmonton
Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, at pp. 1326-39, per
Cory J.). Limits on openness in service of other public interests have been recognized,
but sparingly and always with an eye to preserving a strong presumption that justice
should proceed in public view (Dagenais v. Canadian Broadcasting Corp., [1994] 3
S.C.R. 835, at p.878; R. v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442, at
paras. 32-39; Sierra Club, at para. 56). The test for discretionary limits on court
openness is directed at maintaining this presumption while offering sufficient
flexibility for courts to protect these other public interests where they arise (Mentuck,
at para. 33). The parties agree that this is the appropriate framework of analysis for

resolving this appeal.

[31] The parties and the courts below disagree, however, about how this test
applies to the facts of this case and this calls for clarification of certain points of the
Sierra Club analysis. Most centrally, there is disagreement about how an important
interest in the protection of privacy could be recognized such that it would justify limits
on openness, and in particular when privacy can be a matter of public concern. The
parties bring two settled principles of this Court’s jurisprudence to bear in support of

their respective positions. First, this Court has often observed that privacy is a
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fundamental value necessary to the preservation of a free and democratic society
(Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 SCC 53,
[2002] 2 S.C.R. 773, at para. 25; Dagg v. Canada (Minister of Finance), [1997] 2
S.C.R. 4083, at paras. 65-66, per La Forest J. (dissenting but not on this point); New
Brunswick, at para. 40). Courts have invoked privacy, in some instances, as the basis
for an exception to openness under the Sierra Club test (see, e.g., R. v. Henry, 2009
BCCA 86, 270 B.C.A.C. 5, at paras. 11 and 17). At the same time, the jurisprudence
acknowledges that some degree of privacy loss — resulting in inconvenience, even in
upset or embarrassment — is inherent in any court proceeding open to the public
(New Brunswick, at para. 40). Accordingly, upholding the presumption of openness has
meant recognizing that neither individual sensibilities nor mere personal discomfort
associated with participating in judicial proceedings are likely to justify the exclusion
of the public from court (Attorney General of Nova Scotia v. Maclntyre, [1982] 1
S.C.R. 175, at p. 185; New Brunswick, at para. 41). Determining the role of privacy in
the Sierra Club analysis requires reconciling these two ideas, which is the nub of the
disagreement between the parties. The right of privacy is not absolute; the open court

principle is not without exceptions.

[32] For the reasons that follow, | disagree with the Trustees that the ostensibly
unbounded privacy interest they invoke qualifies as an important public interest within
the meaning of Sierra Club. Their broad claim fails to focus on the elements of privacy
that are deserving of public protection in the open court context. That is not to say,

however, that privacy can never ground an exceptional measure such as the sealing
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orders sought in this case. While the mere embarrassment caused by the dissemination
of personal information through the open court process does not rise to the level
justifying a limit on court openness, circumstances do exist where an aspect of a

person’s private life has a plain public interest dimension.

[33] Personal information disseminated in open court can be more than a source
of discomfort and may result in an affront to a person’s dignity. Insofar as privacy
serves to protect individuals from this affront, it is an important public interest relevant
under Sierra Club. Dignity in this sense is a related but narrower concern than privacy
generally; it transcends the interests of the individual and, like other important public
interests, is a matter that concerns the society at large. A court can make an exception
to the open court principle, notwithstanding the strong presumption in its favour, if the
interest in protecting core aspects of individuals’ personal lives that bear on their
dignity is at serious risk by reason of the dissemination of sufficiently sensitive
information. The question is not whether the information is “personal” to the individual
concerned, but whether, because of its highly sensitive character, its dissemination
would occasion an affront to their dignity that society as a whole has a stake in

protecting.

[34] This public interest in privacy appropriately focuses the analysis on the
impact of the dissemination of sensitive personal information, rather than the mere fact
of this dissemination, which is frequently risked in court proceedings and is necessary

in a system that privileges court openness. It is a high bar — higher and more precise
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than the sweeping privacy interest relied upon here by the Trustees. This public interest
will only be seriously at risk where the information in question strikes at what is
sometimes said to be the core identity of the individual concerned: information so
sensitive that its dissemination could be an affront to dignity that the public would not

tolerate, even in service of open proceedings.

[35] | hasten to say that applicants for an order making exception to the open
court principle cannot content themselves with an unsubstantiated claim that this public
interest in dignity is compromised any more than they could by an unsubstantiated
claim that their physical integrity is endangered. Under Sierra Club, the applicant must
show on the facts of the case that, as an important interest, this dignity dimension of
their privacy is at “serious risk”. For the purposes of the test for discretionary limits on
court openness, this requires the applicant to show that the information in the court file
is sufficiently sensitive such that it can be said to strike at the biographical core of the
individual and, in the broader circumstances, that there is a serious risk that, without an

exceptional order, the affected individual will suffer an affront to their dignity.

[36] In the present case, the information in the court files was not of this highly
sensitive character that it could be said to strike at the core identity of the affected
persons; the Trustees have failed to show how the lifting of the sealing orders engages
the dignity of the affected individuals. | am therefore not convinced that the intrusion
on their privacy raises a serious risk to an important public interest as required by

Sierra Club. Moreover, as | shall endeavour to explain, there was no serious risk of
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physical harm to the affected individuals by lifting the sealing orders. Accordingly, this
is not an appropriate case in which to make sealing orders, or any order limiting access
to these court files. In the circumstances, the admissibility of the Toronto Star’s new

evidence is moot. | propose to dismiss the appeal.

A. The Test for Discretionary Limits on Court Openness

[37] Court proceedings are presumptively open to the public (Maclntyre, at
p. 189; A.B. v. Bragg Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at

para. 11).

[38] The test for discretionary limits on presumptive court openness has been
expressed as a two-step inquiry involving the necessity and proportionality of the
proposed order (Sierra Club, at para. 53). Upon examination, however, this test rests
upon three core prerequisites that a person seeking such a limit must show. Recasting
the test around these three prerequisites, without altering its essence, helps to clarify
the burden on an applicant seeking an exception to the open court principle. In order to
succeed, the person asking a court to exercise discretion in a way that limits the open

court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified

interest because reasonably alternative measures will not prevent this risk; and,
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(3) as a matter of proportionality, the benefits of the order outweigh its negative

effects.

Only where all three of these prerequisites have been met can a discretionary limit on
openness — for example, a sealing order, a publication ban, an order excluding the
public from a hearing, or a redaction order — properly be ordered. This test applies to
all discretionary limits on court openness, subject only to valid legislative enactments
(Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188, at

paras. 7 and 22).

[39] The discretion is structured and controlled in this way to protect the open
court principle, which is understood to be constitutionalized under the right to freedom
of expression at s. 2(b) of the Charter (New Brunswick, at para. 23). Sustained by
freedom of expression, the open court principle is one of the foundations of a free press
given that access to courts is fundamental to newsgathering. This Court has often
highlighted the importance of open judicial proceedings to maintaining the
independence and impartiality of the courts, public confidence and understanding of
their work and ultimately the legitimacy of the process (see, e.g., Vancouver Sun, at
paras. 23-26). In New Brunswick, La Forest J. explained the presumption in favour of
court openness had become “‘one of the hallmarks of a democratic society’” (citing Re
Southam Inc. and The Queen (No.1) (1983), 41 O.R. (2d) 113 (C.A.), at p. 119), that “acts
as a guarantee that justice is administered in a non-arbitrary manner, according to the rule

of law . .. thereby fostering public confidence in the integrity of the court system and
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understanding of the administration of justice” (para. 22). The centrality of this principle
to the court system underlies the strong presumption — albeit one that is rebuttable —

in favour of court openness (para. 40; Mentuck, at para. 39).

[40] The test ensures that discretionary orders are subject to no lower standard
than a legislative enactment limiting court openness would be (Mentuck, at para. 27;
Sierra Club, at para. 45). To that end, this Court developed a scheme of analysis by
analogy to the Oakes test, which courts use to understand whether a legislative limit on
a right guaranteed under the Charter is reasonable and demonstrably justified in a free
and democratic society (Sierra Club, at para. 40, citing R. v. Oakes, [1986] 1 S.C.R.

103; see also Dagenais, at p. 878; Vancouver Sun, at para. 30).

[41] The recognized scope of what interests might justify a discretionary
exception to open courts has broadened over time. In Dagenais, Lamer C.J. spoke of a
requisite risk to the “fairness of the trial” (p. 878). In Mentuck, lacobucci J. extended
this to a risk affecting the “proper administration of justice” (para. 32). Finally, in
Sierra Club, lacobucci J., again writing for a unanimous Court, restated the test to
capture any serious risk to an “important interest, including a commercial interest, in
the context of litigation” (para. 53). He simultaneously clarified that the important
interest must be expressed as a public interest. For example, on the facts of that case, a
harm to a particular business interest would not have been sufficient, but the “general
commercial interest of preserving confidential information” was an important interest

because of its public character (para. 55). This is consistent with the fact that this test
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was developed in reference to the Oakes jurisprudence that focuses on the “pressing
and substantial” objective of legislation of general application (Oakes, at pp. 138-39;
see also Mentuck, at para. 31). The term “important interest” therefore captures a broad

array of public objectives.

[42] While there is no closed list of important public interests for the purposes
of this test, I share lacobucci J.’s sense, explained in Sierra Club, that courts must be
“cautious” and “alive to the fundamental importance of the open court rule” even at the
earliest stage when they are identifying important public interests (para. 56).
Determining what is an important public interest can be done in the abstract at the level
of general principles that extend beyond the parties to the particular dispute (para. 55).
By contrast, whether that interest is at “serious risk” is a fact-based finding that, for the
judge considering the appropriateness of an order, is necessarily made in context. In
this sense, the identification of, on the one hand, an important interest and, on the other,
the seriousness of the risk to that interest are, theoretically at least, separate and
qualitatively distinct operations. An order may therefore be refused simply because a
valid important public interest is not at serious risk on the facts of a given case or,
conversely, that the identified interests, regardless of whether they are at serious risk,

do not have the requisite important public character as a matter of general principle.

[43] The test laid out in Sierra Club continues to be an appropriate guide for
judicial discretion in cases like this one. The breadth of the category of “important

interest” transcends the interests of the parties to the dispute and provides significant
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flexibility to address harm to fundamental values in our society that unqualified
openness could cause (see, e.g., P. M. Perell and J. W. Morden, The Law of Civil
Procedure in Ontario (4thed.2020), at para. 3.185; J. Bailey and J. Burkell,
“Revisiting the Open Court Principle in an Era of Online Publication: Questioning
Presumptive Public Access to Parties’ and Witnesses’ Personal Information™ (2016),
48 Ottawa L. Rev. 143, at pp. 154-55). At the same time, however, the requirement that
a serious risk to an important interest be demonstrated imposes a meaningful threshold
necessary to maintain the presumption of openness. Were it merely a matter of
weighing the benefits of the limit on court openness against its negative effects,
decision-makers confronted with concrete impacts on the individuals appearing before
them may struggle to put adequate weight on the less immediate negative effects on the
open court principle. Such balancing could be evasive of effective appellate review. To
my mind, the structure provided by Dagenais, Mentuck, and Sierra Club remains

appropriate and should be affirmed.

[44] Finally, | recall that the open court principle is engaged by all judicial
proceedings, whatever their nature (Maclntyre at pp. 185-86; Vancouver Sun, at
para. 31). To the extent the Trustees suggested, in their arguments about the negative
effects of the sealing orders, that probate in Ontario does not engage the open court
principle or that the openness of these proceedings has no public value, I disagree. The
certificates the Trustees sought from the court are issued under the seal of that court,
thereby bearing the imprimatur of the court’s authority. The court’s decision, even if

rendered in a non-contentious setting, will have an impact on third parties, for example
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by establishing the testamentary paper that constitutes a valid will (see Otis v. Otis
(2004), 7 E.T.R. (3d) 221 (Ont. S.C.), at paras. 23-24). Contrary to what the Trustees
argue, the matters in a probate file are not quintessentially private or fundamentally
administrative. Obtaining a certificate of appointment of estate trustee in Ontario is a
court proceeding and the fundamental rationale for openness — discouraging mischief
and ensuring confidence in the administration of justice through transparency —
applies to probate proceedings and thus to the transfer of property under court authority

and other matters affected by that court action.

[45] It is true that other non-probate estate planning mechanisms may allow for
the transfer of wealth outside the ordinary avenues of testate or intestate succession —
that is the case, for instance, for certain insurance and pension benefits, and for certain
property held in co-ownership. But this does not change the necessarily open court
character of probate proceedings. That non-probate transfers keep certain information
related to the administration of an estate out of public view does not mean that the
Trustees here, by seeking certificates from the court, somehow do not engage this
principle. The Trustees seek the benefits that flow from the public judicial probate
process: transparency ensures that the probate court’s authority is administered fairly
and efficiently (Vancouver Sun, at para. 25; New Brunswick, at para. 22). The strong
presumption in favour of openness plainly applies to probate proceedings and the

Trustees must satisfy the test for discretionary limits on court openness.

B.  The Public Importance of Privacy
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[46] As mentioned, | disagree with the Trustees that an unbounded interest in
privacy qualifies as an important public interest under the test for discretionary limits
on court openness. Yet in some of its manifestations, privacy does have social
importance beyond the person most immediately concerned. On that basis, it cannot be
excluded as an interest that could justify, in the right circumstances, a limit to court
openness. Indeed, the public importance of privacy has been recognized by this Court
in various settings, and this sheds light on why the narrower aspect of privacy related

to the protection of dignity is an important public interest.

[47] | respectfully disagree with the manner in which the Court of Appeal
disposed of the claim by the Trustees that there is a serious risk to the interest in
protecting personal privacy in this case. For the appellate judges, the privacy concerns
raised by the Trustees amounted to “[p]ersonal concerns” which cannot, “without
more”, satisfy the requirement from Sierra Club that an important interest be framed
as a public interest (para. 10). The Court of Appeal in our case relied, at para. 10, on
H. (M.E.) v. Williams, 2012 ONCA 35, 108 O.R. (3d) 321, in which it was held that
“[pJurely personal interests cannot justify non-publication or sealing orders” (para. 25).
Citing as authority judgments of this Court in Macintyre and Sierra Club, the court
continued by observing that “personal concerns of a litigant, including concerns about
the very real emotional distress and embarrassment that can be occasioned to litigants
when justice is done in public, will not, standing alone, satisfy the necessity branch of
the test” (para. 25). Respectfully stated, the emphasis that the Court of Appeal placed

on personal concerns as a means of deciding that the sealing orders failed to meet the
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necessity requirement in this case and in Williams is, | think, mistaken. Personal
concerns that relate to aspects of the privacy of an individual who is before the courts

can coincide with a public interest in confidentiality.

[48] Like the Court of Appeal, | do agree with the view expressed particularly
in the pre-Charter case of Maclntyre, that where court openness results in an intrusion
on privacy which disturbs the “sensibilities of the individuals involved” (p. 185), that
concern is generally insufficient to justify a sealing or like order and does not amount
to an important public interest under Sierra Club. But | disagree with the Court of
Appeal in this case and in Williams that this is because the intrusion only occasions
“personal concerns”. Certain personal concerns — even “without more” — can
coincide with important public interests within the meaning of Sierra Club. To invoke
the expression of Binnie J. in F.N. (Re), 2000 SCC 35, [2000] 1 S.C.R. 880, at para. 10,
there is a “public interest in confidentiality” that is felt, first and foremost, by the person
involved and is most certainly a personal concern. Even in Williams, the Court of
Appeal was careful to note that where, without privacy protection, an individual would
face “a substantial risk of serious debilitating emotional . . . harm”, an exception to
openness should be available (paras. 29-30). The means of discerning whether a
privacy interest reflects a “public interest in confidentiality” is therefore not whether
the interest reflects or is rooted in “personal concerns” for the privacy of the individuals
involved. Some personal concerns relating to privacy overlap with public interests in
confidentiality. These interests in privacy can be, in my view, important public interests

within the meaning of Sierra Club. It is true that an individual’s privacy is
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pre-eminently important to that individual. But this Court has also long recognized that

the protection of privacy is, in a variety of settings, in the interest of society as a whole.

[49] The proposition that privacy is important, not only to the affected
individual but to our society, has deep roots in the jurisprudence of this Court outside
the context of the test for discretionary limits on court openness. This background helps
explain why privacy cannot be rejected as a mere personal concern. However, the key
differences in these contexts are such that the public importance of privacy cannot be
transposed to open courts without adaptation. Only specific aspects of privacy interests

can qualify as important public interests under Sierra Club.

[50] In the context of s. 8 of the Charter and public sector privacy legislation,
La Forest J. cited American privacy scholar Alan F. Westin for the proposition that
privacy is a fundamental value of the modern state, first in R. v. Dyment, [1988] 2
S.C.R. 417, at pp. 427-28 (concurring), and then in Dagg, at para. 65 (dissenting but
not on this point). In the latter case, La Forest J. wrote: “The protection of privacy is a
fundamental value in modern, democratic states. An expression of an individual’s
unique personality or personhood, privacy is grounded on physical and moral
autonomy — the freedom to engage in one’s own thoughts, actions and decisions”
(para. 65 (citations omitted)). That statement was endorsed unanimously by this Court

in Lavigne, at para. 25.

[51] Further, in Alberta (Information and Privacy Commissioner) v. United

Food and Commercial Workers, Local 401, 2013 SCC 62, [2013] 3 S.C.R. 733
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(“UFCW?”), decided in the context of a statute regulating the use of information by
organizations, the objective of providing an individual with some control over their
information was recognized as “intimately connected to individual autonomy, dignity
and privacy, self-evidently significant social values” (para. 24). The importance of
privacy, its “quasi-constitutional status” and its role in protecting moral autonomy
continues to find expression in our recent jurisprudence (see, e.g., Lavigne, at para. 24;
Bragg, at para. 18, per Abella J., citing Toronto Star Newspaper Ltd. v. Ontario, 2012
ONCJ 27, 289 C.C.C. (3d) 549, at paras. 40-41 and 44; Douez v. Facebook, Inc., 2017
SCC 33,[2017] 1 S.C.R. 751, at para. 59). In Douez, Karakatsanis, Wagner (as he then
was) and Gascon JJ. underscored this same point, adding that “the growth of the
Internet, virtually timeless with pervasive reach, has exacerbated the potential harm

that may flow from incursions to a person’s privacy interests” (para. 59).

[52] Privacy as a public interest is underlined by specific aspects of privacy
protection present in legislation at the federal and provincial levels (see, e.g., Privacy
Act, R.S.C. 1985, c. P-21; Personal Information Protection and Electronic Documents
Act, S.C. 2000, c. 5 (“PIPEDA”); Freedom of Information and Protection of Privacy
Act, R.S.0. 1990, c. F.31; Charter of Human Rights and Freedoms, CQLR, c. C-12,
s. 5; Civil Code of Québec, arts. 35 to 41).2 Further, in assessing the constitutionality
of a legislative exception to the open court principle, this Court has recognized that the

protection of individual privacy can be a pressing and substantial objective

3 At the time of writing the House of Commons is considering a bill that would replace part one of
PIPEDA: Bill C-11, An Act to enact the Consumer Privacy Protection Act and the Personal
Information and Data Protection Tribunal Act and to make consequential and related amendments to
other Acts, 2nd Sess., 43rd Parl., 2020.
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(Edmonton Journal, at p. 1345, per CoryJ.; see also the concurring reasons of
Wilson J., at p. 1354, in which “the public interest in protecting the privacy of litigants
generally in matrimonial cases against the public interest in an open court process” was
explicitly noted). There is also continued support for the social and public importance
of individual privacy in the academic literature (see, e.g., A. J. Cockfield, “Protecting
the Social Value of Privacy in the Context of State Investigations Using New
Technologies” (2007), 40 U.B.C. L. Rev. 41, at p. 41; K. Hughes, “A Behavioural
Understanding of Privacy and its Implications for Privacy Law” (2012), 75 Modern L.
Rev. 806, at p. 823; P. Gewirtz, “Privacy and Speech” (2001), Sup. Ct. Rev. 139, at
p. 139). It is therefore inappropriate, in my respectful view, to dismiss the public
interest in protecting privacy as merely a personal concern. This does not mean,
however, that privacy generally is an important public interest in the context of limits

on court openness.

[53] The fact that the case before the application judge concerned individuals
who were advancing their own privacy interests, which were undeniably important to
them as individuals, does not mean that there is no public interest at stake. In F.N. (Re),
this was the personal interest that young offenders had in remaining anonymous in court
proceedings as a means of encouraging their personal rehabilitation (para. 11). All of
society had a stake, according to Binnie J., in the young person’s personal prospect for
rehabilitation. This same idea from F.N. (Re) was cited in support of finding the interest
in Sierra Club to be a public interest. That interest, rooted first in an agreement of

personal concern to the contracting parties involved, was a private matter that evinced,
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alongside its personal interest to the parties, a “public interest in confidentiality”
(Sierra Club, at para. 55). Similarly, while the Trustees have a personal interest in
preserving their privacy, this does not mean that the public has no stake in this same
interest because — as this Court has made clear — it is related to moral autonomy and

dignity which are pressing and substantial concerns.

[54] In this appeal, the Toronto Star suggests that legitimate privacy concerns
would be effectively protected by a discretionary order where there is “something
more” to elevate them beyond personal concerns and sensibilities (R.F., at para. 73).
The Income Security Advocacy Centre, by way of example, submits that privacy serves
the public interests of preventing harm and of ensuring individuals are not dissuaded
from accessing the courts. | agree that these concepts are related, but in my view care
must be taken not to conflate the public importance of privacy with that of other
interests; aspects of privacy, such as dignity, may constitute important public interests
in and of themselves. A risk to personal privacy may be tied to a risk to psychological
harm, as it was in Bragg (para. 14; see also J. Rossiter, Law of Publication Bans,
Private Hearings and Sealing Orders (loose-leaf), s. 2.4.1). But concerns for privacy
may not always coincide with a desire to avoid psychological harm, and may focus
instead, for example, on protecting one’s professional standing (see, e.g., R. v. Paterson
(1998), 102 B.C.A.C. 200, at paras. 76, 78 and 87-88). Similarly, there may be
circumstances where the prospect of surrendering the personal information necessary
to pursue a legal claim may deter an individual from bringing that claim (see S. v.

Lamontagne, 2020 QCCA 663, at paras. 34-35 (CanL.Il)). In the same way, the prospect
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of surrendering sensitive commercial information would have impaired the conduct of
the party’s defence in Sierra Club (at para. 71), or could pressure an individual into
settling a dispute prematurely (K. Eltis, Courts, Litigants and the Digital Age
(2nd ed. 2016), at p. 86). But this does not necessarily mean that a public interest in
privacy is wholly subsumed by such concerns. I note, for example, that access to justice
concerns do not apply where the privacy interest to be protected is that of a third party
to the litigation, such as a witness, whose access to the courts is not at stake and who
has no choice available to terminate the litigation and avoid any privacy impacts (see,
e.g., Himel v. Greenberg, 2010 ONSC 2325, 93 R.F.L. (6th) 357, at para. 58; see also
Rossiter, s. 2.4.2(2)). In any event, the recognition of these related and valid important
public interests does not answer the question as to whether aspects of privacy in and of
themselves are important public interests and does not diminish the distinctive public

character of privacy, considered above.

[55] Indeed, the specific harms to privacy occasioned by open courts have not
gone unnoticed nor been discounted as merely personal concerns. Courts have
exercised their discretion to limit court openness in order to protect personal
information from publicity, including to prevent the disclosure of sexual orientation
(see, e.g., Paterson, at paras. 76, 78 and 87-88), HIV status (see, e.g., A.B. v. Canada
(Citizenship and Immigration), 2017 FC 629, at para. 9 (CanLIl)) and a history of
substance abuse and criminality (see, e.g., R. v. Pickton, 2010 BCSC 1198, at paras. 11
and 20 (CanLll)). This need to reconcile the public interest in privacy with the open

court principle has been highlighted by this Court (see, e.g., Edmonton Journal, at
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p. 1353, per Wilson J.). Writing extra-judicially, McLachlin C.J. explained that “[i]f
we are serious about peoples’ private lives, we must preserve a modicum of privacy.
Equally, if we are serious about our justice system, we must have open courts. The
question is how to reconcile these dual imperatives in a fair and principled way”
(“Courts, Transparency and Public Confidence: To the Better Administration of
Justice” (2003), 8 Deakin L. Rev. 1, at p. 4). In seeking that reconciliation, the question
becomes whether the relevant dimension of privacy amounts to an important public
interest that, when seriously at risk, would justify rebutting the strong presumption

favouring open courts.

C.  The Important Public Interest in Privacy Bears on the Protection of Individual
Dignity

[56] While the public importance of privacy has clearly been recognized by this
Court in various settings, caution is required in deploying this concept in the test for
discretionary limits on court openness. It is a matter of settled law that open court
proceedings by their nature can be a source of discomfort and embarrassment and these
intrusions on privacy are generally seen as of insufficient importance to overcome the
presumption of openness. The Toronto Star has raised the concern that recognizing
privacy as an important public interest will lower the burden for applicants because the
privacy of litigants will, in some respects, always be at risk in court proceedings. | agree
that the requirement to show a serious risk to an important interest is a key threshold
component of the analysis that must be preserved in order to protect the open court

principle. The recognition of a public interest in privacy could threaten the strong
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presumption of openness if privacy is cast too broadly without a view to its public

character.

[57] Privacy poses challenges in the test for discretionary limits on court
openness because of the necessary dissemination of information that openness implies.
It bears recalling that when Dickson J., as he then was, wrote in Maclntyre that
“covertness is the exception and openness the rule”, he was explicitly treating a privacy
argument, returning to and dismissing the view, urged many times before, “that the
‘privacy’ of litigants requires that the public be excluded from court proceedings”
(p. 185 (emphasis added)). Dickson J. rejected the view that personal privacy concerns
require closed courtroom doors, explaining that “[a]s a general rule the sensibilities of
the individuals involved are no basis for exclusion of the public from judicial

proceedings” (p. 185).

[58] Though writing before Dagenais, and therefore not commenting on the
specific steps of the analysis as we now understand them, to my mind, Dickson J. was
right to recognize that the open court principle brings necessary limits to the right to
privacy. While individuals may have an expectation that information about them will
not be revealed in judicial proceedings, the open court principle stands presumptively
in opposition to that expectation. For example, in Lac d’Amiante du Québec Ltée v.
2858-0702 Quebec Inc., 2001 SCC 51, [2001] 2 S.C.R. 743, LeBel J. held that ““a party
who institutes a legal proceeding waives his or her right to privacy, at least in part”

(para. 42). Maclntyre and cases like it recognize — in stating that openness is the rule
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and covertness the exception — that the right to privacy, however defined, in some
measure gives way to the open court ideal. | share the view that the open court principle

presumes that this limit on the right to privacy is justified.

[59] The Toronto Star is therefore right to say that the privacy of individuals
will very often be at some risk in court proceedings. Disputes between and concerning
individuals that play out in open court necessarily reveal information that may have
otherwise remained out of public view. Indeed, much like the Court of Appeal in this
case, courts have explicitly adverted to this concern when concluding that mere
inconvenience is insufficient to cross the initial threshold of the test (see, e.g., 3834310
Canada inc. v. Chamberland, 2004 CanLl1l 4122 (Que. C.A.), at para. 30). Saying that
any impact on individual privacy is sufficient to establish a serious risk to an important
public interest for the purposes of the test for discretionary limits on court openness
could render this initial requirement moot. Many cases would turn on the balancing at
the proportionality stage. Such a development would amount to a departure from

Sierra Club, which is the appropriate framework and one which must be preserved.

[60] Further, recognizing an important interest in privacy generally could prove
to be too open-ended and difficult to apply. Privacy is a complex and contextual
concept (Dagg, at para. 67; see also B. Mclsaac, K. Klein and S. Brown, The Law of
Privacy in Canada (loose-leaf), vol. 1, at pp. 1-4; D.J. Solove, “Conceptualizing
Privacy” (2002), 90 Cal. L. Rev. 1087, at p. 1090). Indeed, this Court has described the

nature of limits of privacy as being in a state of “theoretical disarray” (R. v. Spencer,
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2014 SCC 43, [2014] 2 S.C.R. 212, at para. 35). Much turns on the context in which
privacy is invoked. | agree with the Toronto Star that a bald recognition of privacy as
an important interest in the context of the test for discretionary limits on court openness,
as the Trustees advance here, would invite considerable confusion. It would be difficult
for courts to measure a serious risk to such an interest because of its multi-faceted

nature.

[61] While I acknowledge these concerns have merit, | disagree that they require
that privacy never be considered in determining whether there is a serious risk to an
important public interest. | reach this conclusion for two reasons. First, the problem of
privacy’s complexity can be attenuated by focusing on the purpose underlying the
public protection of privacy as it is relevant to the judicial process, in order to fix
precisely on that aspect which transcends the interests of the parties in this context.
That narrower dimension of privacy is the protection of dignity, an important public
interest that can be threatened by open courts. Indeed, rather than attempting to apply
a single unwieldy concept of privacy in all contexts, this Court has generally fixed on
more specific privacy interests tailored to the particular situation (Spencer, at para. 35;
Edmonton Journal, at p. 1362, per Wilson J.). That is what must be done here, with a
view to identifying the public aspect of privacy that openness might inappropriately

undermine.

[62] Second, I recall that in order to pass the first stage of the analysis one must

not simply invoke an important interest, but must also overcome the presumption of

2021 SCC 25 (CanLll)



openness by showing a serious risk to this interest. The burden of showing a risk to
such an interest on the facts of a given case constitutes the true initial threshold on the
person seeking to restrict openness. It is never sufficient to plead a recognized
important public interest on its own. The demonstration of a serious risk to this interest
is still required. What is important is that the interest be accurately defined to capture
only those aspects of privacy that engage legitimate public objectives such that showing
a serious risk to that interest remains a high bar. In this way, courts can effectively

maintain the guarantee of presumptive openness.

[63] Specifically, in order to preserve the integrity of the open court principle,
an important public interest concerned with the protection of dignity should be
understood to be seriously at risk only in limited cases. Nothing here displaces the
principle that covertness in court proceedings must be exceptional. Neither the
sensibilities of individuals nor the fact that openness is disadvantageous, embarrassing
or distressing to certain individuals will generally on their own warrant interference
with court openness (Maclntyre, at p. 185; New Brunswick, at para. 40; Williams, at
para. 30; Coltsfoot Publishing Ltd. v. Foster-Jacques, 2012 NSCA 83, 320 N.S.R. (2d)
166, at para. 97). These principles do not preclude recognizing the public character of
a privacy interest as important when it is related to the protection of dignity. They
merely require that a serious risk be shown to exist in respect of this interest in order to
justify, exceptionally, a limit on openness, as is the case with any important public
interest under Sierra Club. As Professors Sylvette Guillemard and Séverine Menétrey

explain, [TRANSLATION] “[t]he confidentiality of the proceedings may be justified, in
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particular, in order to protect the parties’ privacy . ... However, the jurisprudence
indicates that embarrassment or shame is not a sufficient reason to order that
proceedings be held in camera or to impose a publication ban” (Comprendre la

procedure civile québécoise (2nd ed. 2017), at p. 57).

[64] How should the privacy interest at issue be understood as raising an
important public interest relevant to the test for discretionary limits on court openness
in this context? It is helpful to recall that the orders below were sought to limit access
to documents and information in the court files. The Trustees’ argument on this point
focused squarely on the risk of immediate and widespread dissemination of the
personally identifying and other sensitive information contained in the sealed materials
by the Toronto Star. The Trustees submit that this dissemination would constitute an
unwarranted intrusion into the privacy of the affected individuals beyond the upset they
have already suffered as a result of the publicity associated with the death of the

Shermans.

[65] In my view, there is value in leaving individuals free to restrict when, how
and to what extent highly sensitive information about them is communicated to others
in the public sphere, because choosing how we present ourselves in public preserves
our moral autonomy and dignity as individuals. This Court has had occasion to
underscore the connection between the privacy interest engaged by open courts and the
protection of dignity specifically. For example, in Edmonton Journal, Wilson J. noted

that the impugned provision which would limit publication about matrimonial
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proceedings addressed “a somewhat different aspect of privacy, one more closely
related to the protection of one’s dignity . . . namely the personal anguish and loss of
dignity that may result from having embarrassing details of one’s private life printed in
the newspapers” (pp. 1363-64). In Bragg, as a further example, the protection of a
young person’s ability to control sensitive information was said to foster respect for
“dignity, personal integrity and autonomy” (para. 18, citing Toronto Star Newspaper

Ltd., at para. 44).

[66] Consistent with this jurisprudence, 1 note by way of example that the
Quebec legislature expressly highlighted the preservation of dignity when the
Sierra Club test was codified in the Code of Civil Procedure, CQLR, c. C-25.01
(“C.C.P.”), art. 12 (see also Ministére de la Justice, Commentaires de la ministre de la
Justice: Code de procédure civile, chapitre C-25.01 (2015), art. 12). Under art. 12
C.C.P., a discretionary exception to the open court principle can be made by the court
if “public order, in particular the preservation of the dignity of the persons involved or

the protection of substantial and legitimate interests”, requires it.

[67] The concept of public order evidences flexibility analogous to the concept
of an important public interest under Sierra Club yet it recalls that the interest invoked
transcends, in importance and consequence, the purely subjective sensibilities of the
persons affected. Like the “important public interest” that must be at serious risk to
justify the sealing orders in the present appeal, public order encompasses a wide array

of general principles and imperative norms identified by a legislature and the courts as
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fundamental to a given society (see Goulet v. Transamerica Life Insurance Co. of
Canada, 2002 SCC 21, [2002] 1 S.C.R. 719, at paras. 42-44, citing Godbout v.
Longueuil (Ville de), [1995] R.J.Q. 2561 (C.A.), at p. 2570, aff’d [1997] 3 S.C.R. 844).
As one Quebec judge wrote, referring to Sierra Club prior to the enactment of art. 12
C.C.P., the interest must be understood as defined [TRANSLATION] “in terms of a public
interest in confidentiality” (see 3834310 Canada inc., at para. 24, per Gendreau J.A.
for the court of appeal). From among the various considerations that make up the
concept of public order and other legitimate interests to which art. 12 C.C.P. alludes, it
is significant that dignity, and not an untailored reference to either privacy, harm or
access to justice, was given pride of place. Indeed, it is that narrow aspect of privacy
considered to be a fundamental right that courts had fixed upon before the enactment
of art. 12 C.C.P. — [TRANSLATION] “what is part of one’s personal life, in short, what
constitutes a minimum personal sphere” (Godbout, at p. 2569, per Baudouin J.A.; see

also A. v. B., 1990 CanLlIl 3132 (Que. C.A.), at para. 20, per Rothman J.A.).

[68] The “preservation of the dignity of the persons involved” is now
consecrated as the archetypal public order interest in art. 12 C.C.P. It is the exemplar
of the Sierra Club important public interest in confidentiality that stands as justification
for an exception to openness (S.Rochette and J.-F. Coté, “Article 12”7, in
L. Chamberland, ed., Le grand collectif: Code de procedure civile — Commentaires et
annotations (5th ed. 2020), vol. 1, at p. 102; D. Ferland and B. Emery, Précis de
procédure civile du Québec (6th ed. 2020), vol. 1, at para. 1-111). Dignity gives

concrete expression to this public order interest because all of society has a stake in its
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preservation, notwithstanding its personal connections to the individuals concerned.
This codification of Sierra Club’s notion of important public interest highlights the
superordinate importance of human dignity and the appropriateness of limiting court
openness on this basis as against an overbroad understanding of privacy that might be

otherwise unsuitable to the open court context.

[69] Consistent with this idea, understanding privacy as predicated on dignity
has been advanced as useful in connection with challenges brought by digital
communications (K. Eltis, “The Judicial System in the Digital Age: Revisiting the
Relationship between Privacy and Accessibility in the Cyber Context” (2011), 56

McGill L.J. 289, at p. 314).

[70] It is also significant, in my view, that the application judge in this case
explicitly recognized, in response to the relevant arguments from the Trustees, an
interest in “protecting the privacy and dignity of victims of crime and their loved ones”
(para. 23 (emphasis added)). This elucidates that the central concern for the affected
individuals on this point is not merely protecting their privacy for its own sake but
privacy where it coincides with the public character of the dignity interests of these

individuals.

[71] Violations of privacy that cause a loss of control over fundamental personal
information about oneself are damaging to dignity because they erode one’s ability to
present aspects of oneself to others in a selective manner (D. Matheson, “Dignity and

Selective Self-Presentation”, in 1. Kerr, V. Steeves and C. Lucock, eds., Lessons from
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the ldentity Trail: Anonymity, Privacy and Identity in a Networked Society (2009), 319,
at pp. 327-28; L. M. Austin, “Re-reading Westin” (2019), 20 Theor. Ing. L. 53, at
pp. 66-68; Eltis (2016), at p. 13). Dignity, used in this context, is a social concept that
involves presenting core aspects of oneself to others in a considered and controlled
manner (see generally Matheson, at pp. 327-28; Austin, at pp. 66-68). Dignity is eroded
where individuals lose control over this core identity-giving information about
themselves, because a highly sensitive aspect of who they are that they did not
consciously decide to share is now available to others and may shape how they are seen
in public. This was even alluded to by La Forest J., dissenting but not on this point, in
Dagg, where he referred to privacy as “[a]n expression of an individual’s unique

personality or personhood” (para. 65).

[72] Where dignity is impaired, the impact on the individual is not theoretical
but could engender real human consequences, including psychological distress (see
generally Bragg, at para. 23). La Forest J., concurring, observed in Dyment that privacy
is essential to the well-being of individuals (p. 427). Viewed in this way, a privacy
interest, where it shields the core information associated with dignity necessary to
individual well-being, begins to look much like the physical safety interest also raised
in this case, the important and public nature of which is neither debated, nor, in my
view, seriously debatable. The administration of justice suffers when the operation of
courts threatens physical well-being because a responsible court system is attuned to
the physical harm it inflicts on individuals and works to avoid such effects. Similarly,

in my view, a responsible court must be attuned and responsive to the harm it causes to

2021 SCC 25 (CanLll)



other core elements of individual well-being, including individual dignity. This parallel
helps to understand dignity as a more limited dimension of privacy relevant as an

important public interest in the open court context.

[73] | am accordingly of the view that protecting individuals from the threat to
their dignity that arises when information revealing core aspects of their private lives
is disseminated through open court proceedings is an important public interest for the

purposes of the test.

[74] Focusing on the underlying value of privacy in protecting individual
dignity from the exposure of private information in open court overcomes the criticisms
that privacy will always be at risk in open court proceedings and is theoretically
complex. Openness brings intrusions on personal privacy in virtually all cases, but
dignity as a public interest in protecting an individual’s core sensibility is more rarely
in play. Specifically, and consistent with the cautious approach to the recognition of
important public interests, this privacy interest, while determined in reference to the
broader factual setting, will be at serious risk only where the sensitivity of the

information strikes at the subject’s more intimate self.

[75] If the interest is ultimately about safeguarding a person’s dignity, that
interest will be undermined when the information reveals something sensitive about
them as an individual, as opposed to generic information that reveals little if anything
about who they are as a person. Therefore the information that will be revealed by court

openness must consist of intimate or personal details about an individual — what this
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Court has described in its jurisprudence on s. 8 of the Charter as the “biographical
core” — if a serious risk to an important public interest is to be recognized in this
context (R. v. Plant, [1993] 3 S.C.R. 281, at p. 293; R. v. Tessling, 2004 SCC 67, [2004]
3 S.C.R. 432, at para. 60; R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34, at para. 46).
Dignity transcends personal inconvenience by reason of the highly sensitive nature of
the information that might be revealed. This Court in Cole drew a similar line between
the sensitivity of personal information and the public interest in protecting that
information in reference to the biographical core. It held that “reasonable and informed
Canadians” would be more willing to recognize the existence of a privacy interest
where the relevant information cuts to the “biographical core” or, “[p]ut another way,
the more personal and confidential the information” (para. 46). The presumption of
openness means that mere discomfort associated with lesser intrusions of privacy will
generally be tolerated. But there is a public interest in ensuring that openness does not
unduly entail the dissemination of this core information that threatens dignity — even

if it is “personal” to the affected person.

[76] The test for discretionary limits on court openness imposes on the applicant
the burden to show that the important public interest is at serious risk. Recognizing that
privacy, understood in reference to dignity, is only at serious risk where the information
in the court file is sufficiently sensitive erects a threshold consistent with the
presumption of openness. This threshold is fact specific. It addresses the concern, noted
above, that personal information can frequently be found in court files and yet finding

this sufficient to pass the serious risk threshold in every case would undermine the
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structure of the test. By requiring the applicant to demonstrate the sensitivity of the
information as a necessary condition to the finding of a serious risk to this interest, the
scope of the interest is limited to only those cases where the rationale for not revealing
core aspects of a person’s private life, namely protecting individual dignity, is most

actively engaged.

[77] There is no need here to provide an exhaustive catalogue of the range of
sensitive personal information that, if exposed, could give rise to a serious risk. It is
enough to say that courts have demonstrated a willingness to recognize the sensitivity
of information related to stigmatized medical conditions (see, e.g., A.B., at para. 9),
stigmatized work (see, e.g., Work Safe Twerk Safe v. Her Majesty the Queen in Right
of Ontario, 2021 ONSC 1100, at para. 28 (CanLll)), sexual orientation (see, e.g.,
Paterson, at paras. 76, 78 and 87-88), and subjection to sexual assault or harassment
(see, e.g., Fedeli v. Brown, 2020 ONSC 994, at para. 9 (CanLlI1)). I would also note the
submission of the intervener the Income Security Advocacy Centre, that detailed
information about family structure and work history could in some circumstances
constitute sensitive information. The question in every case is whether the information
reveals something intimate and personal about the individual, their lifestyle or their

experiences.

[78] | pause here to note that I refer to cases on s. 8 of the Charter above for the
limited purpose of providing insight into types of information that are more or less

personal and therefore deserving of public protection. If the impact on dignity as a
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result of disclosure is to be accurately measured, it is critical that the analysis
differentiate between information in this way. Helpfully, one factor in determining
whether an applicant’s subjective expectation of privacy is objectively reasonable in
the s. 8 jurisprudence focuses on the degree to which information is private (see, e.g.,
R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608, at para. 31; Cole, at paras. 44-46).
But while these decisions may assist for this limited purpose, this is not to say that the
remainder of the s. 8 analysis has any relevance to the application of the test for
discretionary limits on court openness. For example, asking what the Trustees’
reasonable expectation of privacy was here could invite a circular analysis of whether
they reasonably expected their court files to be open to the public or whether they
reasonably expected to be successful in having them sealed. Therefore, it is only for

the limited purpose described above that the s. 8 jurisprudence is useful.

[79] In cases where the information is sufficiently sensitive to strike at an
individual’s biographical core, a court must then ask whether a serious risk to the
interest is made out in the full factual context of the case. While this is obviously a
fact-specific determination, some general observations may be made here to guide this

assessment.

[80] I note that the seriousness of the risk may be affected by the extent to which
information would be disseminated without an exception to the open court principle. If
the applicant raises a risk that the personal information will come to be known by a

large segment of the public in the absence of an order, this is a plainly more serious
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risk than if the result will be that a handful of people become aware of the same
information, all else being equal. In the past, the requirement that one be physically
present to acquire information in open court or from a court record meant that
information was, to some extent, protected because it was “practically obscure”
(D. S. Ardia, “Privacy and Court Records: Online Access and the Loss of Practical
Obscurity” (2017), 4 U. lll. L. Rev. 1385, at p. 1396). However, today, courts should
be sensitive to the information technology context, which has increased the ease with
which information can be communicated and cross-referenced (see Bailey and Burkell,
at pp. 169-70; Ardia, at pp. 1450-51). In this context, it may well be difficult for courts

to be sure that information will not be broadly disseminated in the absence of an order.

[81] It will be appropriate, of course, to consider the extent to which information
is already in the public domain. If court openness will simply make available what is
already broadly and easily accessible, it will be difficult to show that revealing the
information in open court will actually result in a meaningful loss of that aspect of
privacy relating to the dignity interest to which | refer here. However, just because
information is already accessible to some segment of the public does not mean that
making it available through the court process will not exacerbate the risk to privacy.
Privacy is not a binary concept, that is, information is not simply either private or
public, especially because, by reason of technology in particular, absolute
confidentiality is best thought of as elusive (see generally R. v. Quesnelle, 2014 SCC
46, [2014] 2 S.C.R. 390, at para. 37; UFCW, at para. 27). The fact that certain

information is already available somewhere in the public sphere does not preclude
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further harm to the privacy interest by additional dissemination, particularly if the
feared dissemination of highly sensitive information is broader or more easily
accessible (see generally Solove, at p. 1152; Ardia, at p. 1393-94; E. Paton-Simpson,
“Privacy and the Reasonable Paranoid: The Protection of Privacy in Public Places”

(2000), 50 U.T.L.J. 305, at p. 346).

[82] Further, the seriousness of the risk is also affected by the probability that
the dissemination the applicant suggests will occur actually occurs. | hasten to say that
implicit in the notion of risk is that the applicant need not establish that the feared
dissemination will certainly occur. However, the risk to the privacy interest related to
the protection of dignity will be more serious the more likely it is that the information
will be disseminated. While decided in a different context, this Court has held that the
magnitude of risk is a product of both the gravity of the feared harm and its probability

(R. v. Mabior, 2012 SCC 47, [2012] 2 S.C.R. 584, at para. 86).

[83] That said, the likelihood that an individual’s highly sensitive personal
information will be disseminated in the absence of privacy protection will be difficult
to quantify precisely. It is best to note as well that probability in this context need not
be identified in mathematical or numerical terms. Rather, courts may merely discern
probability in light of the totality of the circumstances and balance this one factor

alongside other relevant factors.

[84] Finally, and as discussed above, individual sensitivities alone, even if they

can be notionally associated with “privacy”, are generally insufficient to justify a
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restriction on court openness where they do not rise above those inconveniences and
discomforts that are inherent to court openness (Macintyre, at p. 185). An applicant
will only be able to establish that the risk is sufficient to justify a limit on openness in
exceptional cases, where the threatened loss of control over information about oneself
is so fundamental that it strikes meaningfully at individual dignity. These
circumstances engage “social values of superordinate importance” beyond the more
ordinary intrusions inherent to participating in the judicial process that Dickson J.

acknowledged could justify curtailing public openness (pp. 186-87).

[85] To summarize, the important public interest in privacy, as understood in
the context of the limits on court openness, is aimed at allowing individuals to preserve
control over their core identity in the public sphere to the extent necessary to preserve
their dignity. The public has a stake in openness, to be sure, but it also has an interest
in the preservation of dignity: the administration of justice requires that where dignity
is threatened in this way, measures be taken to accommodate this privacy concern.
Although measured by reference to the facts of each case, the risk to this interest will
be serious only where the information that would be disseminated as a result of court
openness is sufficiently sensitive such that openness can be shown to meaningfully
strike at the individual’s biographical core in a manner that threatens their integrity.
Recognizing this interest is consistent with this Court’s emphasis on the importance of
privacy and the underlying value of individual dignity, but is also tailored to preserve

the strong presumption of openness.
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D. The Trustees Have Failed to Establish a Serious Risk to an Important Public
Interest

[86] As Sierra Club made plain, a discretionary order limiting court openness
can only be made where there is a serious risk to an important public interest. The
arguments on this appeal concerned whether privacy is an important public interest and
whether the facts here disclose the existence of serious risks to privacy and safety.
While the broad privacy interest invoked by the Trustees cannot be relied on to justify
a limit on openness, the narrower concept of privacy understood in relation to dignity
is an important public interest for the purposes of the test. | also recognize that a risk
to physical safety is an important public interest, a point on which there is no dispute
here. Accordingly, the relevant question at the first step is whether there is a serious
risk to one or both of these interests. For reasons that follow, the Trustees have failed
to establish a serious risk to either. This alone is sufficient to conclude that the sealing

orders should not have been issued.

(1) The Risk to Privacy Alleged in this Case Is Not Serious

[87] As | have said, the important public interest in privacy must be understood
as one tailored to the protection of individual dignity and not the broadly defined
interest the Trustees have asked this Court to recognize. In order to establish a serious
risk to this interest, the information in the court files about which the Trustees are
concerned must be sufficiently sensitive in that it strikes at the biographical core of the

affected individuals. If it is not, there is no serious risk that would justify an exception
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to openness. If it is, the question becomes whether a serious risk is made out in light of

the facts of this case.

[88] The application judge never explicitly identified a serious risk to the
privacy interest he identified but, to the extent he implicitly reached this conclusion, |
respectfully do not share his view. His finding was limited to the observation that “[t]he
degree of intrusion on that privacy and dignity [i.e., that of the victims and their loved
ones] has already been extreme and, I am sure, excruciating” (para. 23). But the intense
scrutiny faced by the Shermans up to the time of the application is only part of the
equation. As the sealing orders can only protect against the disclosure of the
information in these court files relating to probate, the application judge was required
to consider the sensitivity of the specific information they contained. He made no such
measure. His conclusion about the seriousness of the risk then focused entirely on the
risk of physical harm, with no indication that he found that the Trustees met their
burden as to the serious risk to the privacy interest. Said very respectfully and with the
knowledge that the application judge did not have the benefit of the above framework,
the failure to assess the sensitivity of the information constituted a failure to consider a

required element of the legal test. This warranted intervention on appeal.

[89] Applying the appropriate framework to the facts of this case, | conclude
that the risk to the important public interest in the affected individuals’ privacy, as |

have defined it above in reference to dignity, is not serious. The information the
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Trustees seek to protect is not highly sensitive and this alone is sufficient to conclude

that there is no serious risk to the important public interest in privacy so defined.

[90] There is little controversy in this case about the likelihood and extent of
dissemination of the information contained in the estate files. There is near certainty
that the Toronto Star will publish at least some aspects of the estate files if it is provided
access. Given the breadth of the audience of its media organization, and the high-profile
nature of the events surrounding the death of the Shermans, | have no difficulty in
concluding that the affected individuals would lose control over this information to a

significant extent should the files be open.

[91] With regard to the sensitivity of the information, however, the information
contained in these files does not reveal anything particularly private about the affected
individuals. What would be revealed might well cause inconvenience and perhaps
embarrassment, but it has not been shown that it would strike at their biographical core
in a way that would undermine their control over the expression of their identities.
Their privacy would be troubled, to be sure, but the relevant privacy interest bearing
on the dignity of the affected persons has not been shown to be at serious risk. At its
highest, the information in these files will reveal something about the relationship
between the deceased and the affected individuals, in that it may reveal to whom the
deceased entrusted the administration of their estates and those who they wished or
were deemed to wish to be beneficiaries of their property at death. It may also reveal

some basic personal information, such as addresses. Some of the beneficiaries might
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well, it may fairly be presumed, bear family names other than Sherman. I am mindful
that the deaths are being investigated as homicides by the Toronto Police Service.
However, even in this context, none of this information provides significant insight into
who they are as individuals, nor would it provoke a fundamental change in their ability
to control how they are perceived by others. The fact of being linked through estate
documents to victims of an unsolved murder is not in itself highly sensitive. It may be
the source of discomfort but has not been shown to constitute an affront to dignity in
that it does not probe deeply into the biographical core of these individuals. As a result,
the Trustees have failed to establish a serious risk to an important public interest as

required by Sierra Club.

[92] The fact that some of the affected individuals may be minors is also
insufficient to cross the seriousness threshold. While the law recognizes that minors are
especially vulnerable to intrusions of privacy (see Bragg, at para. 17), the mere fact
that information concerns minors does not displace the generally applicable analysis
(see, e.g., Bragg, at para. 11). Even taking into account the increased vulnerability of
minors who may be affected individuals in the probate files, there is no evidence that
they would lose control of information about themselves that reveals something close
to the core of their identities. Merely associating the beneficiaries or trustees with the
Shermans’ unexplained deaths is not enough to constitute a serious risk to the identified

important public interest in privacy, defined in reference to dignity.
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[93] Further, while the intense media scrutiny on the family following the deaths
suggests that the information would likely be widely disseminated, it is not in itself

indicative of the sensitivity of the information contained in the probate files.

[94] Showing that the information that would be revealed by court openness is
sufficiently sensitive and private such that it goes to the biographical core of the
affected individual is a necessary prerequisite to showing a serious risk to the relevant
public interest aspect of privacy. The Trustees did not advance any specific reason why
the contents of these files are more sensitive than they may seem at first glance. When
asserting a privacy risk, it is essential to show not only that information about
individuals will escape the control of the person concerned — which will be true in
every case — but that this particular information concerns who the individuals are as

people in a manner that undermines their dignity. This the Trustees have not done.

[95] Therefore, while some of the material in the court files may well be broadly
disseminated, the nature of the information has not been shown to give rise to a serious
risk to the important public interest in privacy, as appropriately defined in this context
in reference to dignity. For that reason alone, | conclude that the Trustees have failed

to show a serious risk to this interest.

(2) The Risk to Physical Safety Alleged in this Case is Not Serious

[96] Unlike the privacy interest raised in this case, there was no controversy that

there is an important public interest in protecting individuals from physical harm. It is
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worth underscoring that the application judge correctly treated the protection from
physical harm as a distinct important interest from that of the protection of privacy and
found that this risk of harm was “foreseeable” and “grave” (paras. 22-24). The issue is
whether the Trustees have established a serious risk to this interest for the purpose of
the test for discretionary limits on court openness. The application judge observed that
it would have been preferable to include objective evidence of the seriousness of the
risk from the police service conducting the homicide investigation. He nevertheless
concluded there was sufficient proof of risk to the physical safety of the affected
individuals to meet the test. The Court of Appeal says that was a misreading of the
evidence, and the Toronto Star agrees that the application judge’s conclusion as to the

existence of a serious risk to safety was mere speculation.

[97] At the outset, | note that direct evidence is not necessarily required to
establish a serious risk to an important interest. This Court has held that it is possible
to identify objectively discernable harm on the basis of logical inferences (Bragg, at
paras. 15-16). But this process of inferential reasoning is not a licence to engage in
impermissible speculation. An inference must still be grounded in objective
circumstantial facts that reasonably allow the finding to be made inferentially. Where
the inference cannot reasonably be drawn from the circumstances, it amounts to

speculation (R. v. Chanmany, 2016 ONCA 576, 352 O.A.C. 121, at para. 45).

[98] As the Trustees correctly argue, it is not just the probability of the feared

harm, but also the gravity of the harm itself that is relevant to the assessment of serious
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risk. Where the feared harm is particularly serious, the probability that this harm
materialize need not be shown to be likely, but must still be more than negligible,
fanciful or speculative. The question is ultimately whether this record allowed the

application judge to objectively discern a serious risk of physical harm.

[99] This conclusion was not open to the application judge on this record. There
is no dispute that the feared physical harm is grave. | agree with the Toronto Star,
however, that the probability of this harm occurring was speculative. The application
judge’s conclusion as to the seriousness of the risk of physical harm was grounded on
what he called “the degree of mystery that persists regarding both the perpetrator and
the motives” associated with the deaths of the Shermans and his supposition that this
motive might be “transported” to the trustees and beneficiaries (para.5; see also
paras. 19 and 23). The further step in reasoning that the unsealed estate files would lead
to the perpetrator’s next crime, to be visited upon someone mentioned in the files, is
based on speculation, not the available affidavit evidence, and cannot be said to be a
proper inference or some kind of objectively discerned harm or risk thereof. If that were
the case, the estate files of every victim of an unsolved murder would pass the initial

threshold of the test for a sealing order.

[100] Further, | recall that what is at issue here is not whether the affected
individuals face a safety risk in general, but rather whether they face such a risk as a

result of the openness of these court files. In light of the contents of these files, the
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Trustees had to point to some further reason why the risk posed by this information

becoming publicly available was more than negligible.

[101] The speculative character of the chain of reasoning leading to the
conclusion that a serious risk of physical harm exists in this case is underlined by
differences between these facts and those cases relied on by the Trustees. In X. v. Y.,
2011 BCSC 943, 21 B.C.L.R. (5th) 410, the risk of physical harm was inferred on the
basis that the plaintiff was a police officer who had investigated “cases involving gang
violence and dangerous firearms” and wrote sentencing reports for such offenders
which identified him by full name (para. 6). In R. v. Esseghaier, 2017 ONCA 970, 356
C.C.C. (3d) 455, Watt J.A. considered it “self-evident” that the disclosure of identifiers
of an undercover operative working in counter-terrorism would compromise the safety
of the operative (para. 41). In both cases, the danger flowed from facts establishing that
the applicants were in antagonistic relationships with alleged criminal or terrorist
organizations. But in this case, the Trustees asked the application judge to infer not
only the fact that harm would befall the affected individuals, but also that a person or
persons exist who wish to harm them. To infer all this on the basis of the Shermans’
deaths and the association of the affected individuals with the deceased is not
reasonably possible on this record. It is not a reasonable inference but, as the Court of

Appeal noted, a conclusion resting on speculation.

[102] Were the mere assertion of grave physical harm sufficient to show a serious

risk to an important interest, there would be no meaningful threshold in the analysis.
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Instead, the test requires the serious risk asserted to be well grounded in the record or
the circumstances of the particular case (Sierra Club, at para. 54; Bragg, at para. 15).

This contributes to maintaining the strong presumption of openness.

[103] Again, in other cases, circumstantial facts may allow a court to infer the
existence of a serious risk of physical harm. Applicants do not necessarily need to retain
experts who will attest to the physical or psychological risk related to the disclosure.
But on this record, the bare assertion that such a risk exists fails to meet the threshold
necessary to establish a serious risk of physical harm. The application judge’s
conclusion to the contrary was an error warranting the intervention of the Court of

Appeal.

E. There Would Be Additional Barriers to a Sealing Order on the Basis of the
Alleged Risk to Privacy

[104] While not necessary to dispose of the appeal, it bears mention that the
Trustees would have faced additional barriers in seeking the sealing orders on the basis
of the privacy interest they advanced. | recall that to meet the test for discretionary
limits on court openness, a person must show, in addition to a serious risk to an
important interest, that the particular order sought is necessary to address the risk and
that the benefits of the order outweigh its negative effects as a matter of proportionality

(Sierra Club, at para. 53).
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[105] Even if the Trustees had succeeded in showing a serious risk to the privacy
interest they assert, a publication ban — less constraining on openness than the sealing
orders — would have likely been sufficient as a reasonable alternative to prevent this
risk. The condition that the order be necessary requires the court to consider whether
there are alternatives to the order sought and to restrict the order as much as reasonably
possible to prevent the serious risk (Sierra Club, at para. 57). An order imposing a
publication ban could restrict the dissemination of personal information to only those
persons consulting the court record for themselves and prohibit those individuals from
spreading the information any further. As | have noted, the likelihood and extent of
dissemination may be relevant factors in determining the seriousness of a risk to
privacy in this context. While the Toronto Star would be able to consult the files subject
to a publication ban, for example, which may assist it in its investigations, it would not
be able to publish and thereby broadly disseminate the contents of the files. A
publication ban would seem to protect against this latter harm, which has been the focus
of the Trustees’ argument, while allowing some access to the file, which is not possible
under the sealing orders. Therefore, even if a serious risk to the privacy interest had
been made out, it would likely not have justified a sealing order, because a less onerous
order would have likely been sufficient to mitigate this risk effectively. | hasten to add,
however, that a publication ban is not available here since, as noted, the seriousness of

the risk to the privacy interest at play has not been made out.

[106] Further, the Trustees would have had to show that the benefits of any order

necessary to protect from a serious risk to the important public interest outweighed the
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harmful effects of the order, including the negative impact on the open court principle
(Sierra Club, at para. 53). In balancing the privacy interests against the open court
principle, it is important to consider whether the information the order seeks to protect
is peripheral or central to the judicial process (paras. 78 and 86; Bragg, at paras. 28-29).
There will doubtless be cases where the information that poses a serious risk to privacy,
bearing as it does on individual dignity, will be central to the case. But the interest in
important and legally relevant information being aired in open court may well
overcome any concern for the privacy interests in that same information. This
contextual balancing, informed by the importance of the open court principle, presents
a final barrier to those seeking a discretionary limit on court openness for the purposes

of privacy protection.

VI. Conclusion

[107] The conclusion that the Trustees have failed to establish a serious risk to
an important public interest ends the analysis. In such circumstances, the Trustees are
not entitled to any discretionary order limiting the open court principle, including the
sealing orders they initially obtained. The Court of Appeal rightly concluded that there
was no basis for asking for redactions because the Trustees had failed at this stage of
the test for discretionary limits on court openness. This is dispositive of the appeal. The
decision to set aside the sealing orders rendered by the application judge should be
affirmed. Given that | propose to dismiss the appeal on the existing record, | would

dismiss the Toronto Star’s motion for new evidence as being moot.
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[108] For the foregoing reasons, | would dismiss the appeal. The Toronto Star
requests no costs given the important public issues in dispute. As such, there will be no

order as to costs.

Appeal dismissed.
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