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|ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CRYSTALLEX INTERNATIONAL CORPORATION

FORTIETH REPORT OF THE MONITOR

December 6, 2022

INTRODUCTION

1.  This Court granted Crystallex International Corporation (“Crystallex” or the “Applicant”)

protection under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”)

pursuant to the Initial Order of Justice Newbould dated December 23, 2011 (the “Initial

Order”).  Also pursuant to the Initial Order, this Court appointed Ernst & Young Inc. as

the monitor (the “Monitor”) of the Applicant and granted a stay of proceedings, which was

most recently extended to December 13, 2022.

2.  On the same date as the Initial Order, Crystallex also commenced a proceeding before the

United States Bankruptcy Court in the District of Delaware (the “Delaware Bankruptcy

Court”) pursuant to Chapter 15 of the United States Bankruptcy Code to obtain an order

recognizing this CCAA proceeding as the foreign main proceeding, appointing Crystallex

as the foreign representative, and providing a stay of proceedings in the United States (the

“Chapter 15 Proceedings”).  On January 20, 2012, the Delaware Bankruptcy Court

granted an order approving the recognition of the CCAA proceeding as a foreign main

proceeding and giving full force and effect in the United States to the Initial Order,

including any extensions or amendments authorized under the CCAA proceeding.

3.  To provide the necessary financing for its CCAA proceeding and to pursue its arbitration

claim against the Bolivarian Republic of Venezuela (“Venezuela”) in relation to certain

mine sites that it alleged were expropriated, Crystallex obtained debtor-in-possession
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financing (“CCAA Financing”) from Luxembourg Investment Company 31 S.à.r.l.

(successor to Tenor Special Situation I. LP.) (“Tenor” or the “DIP Lender”).  This Court

granted an Order dated April 16, 2012 approving the CCAA Financing (“CCAA

Financing Order”). The current outstanding principal owed to the DIP Lender is

$75,733,333. The Applicant and the DIP Lender have advised the Monitor that the balance

of the CCAA Financing was approximately $182.8 million as at October 31, 2022.

4.  On April 4, 2016, an arbitral tribunal constituted under the auspices of the Additional

Facility of the International Center for Settlement of Investment Disputes granted an award

(the “Award”) in favour of the Applicant.  The Award against Venezuela includes:

a) US$1.202 billion in damages;

b) interest accrued at 6-month average U.S. dollar LIBOR plus 1%, compounded

annually, from April 13, 2008 to the date of the Final Award Order; and

c) post judgment interest from the date of the Final Award Order.

PURPOSE

5.  The Monitor is filing this fortieth report (the “Fortieth Report”) to provide the Court with

an update on:

a) the Applicant’s activities to realize on the Award;

b) the Applicant’s Chapter 15 proceedings

c) the Applicant’s liquidity position and cash flow projection from October 1, 2022 to

December 31, 2023 (the “2022-2023 Cash Flow Projection”);

d) the status of the debtor-in-possession financing agreement (the “DIP Credit

Agreement”) and the Applicant’s request for approval of the Seventeenth DIP

Credit Agreement Amendment (as defined and described in greater detail below);

e) the Applicant’s request for an extension of the stay period to December 12, 2023

(the “Proposed Stay Period”);

f) the Applicant’s motion for an order sealing certain information and portions of

documents filed in connection with motions in this CCAA proceeding (as described

in greater detail below); and
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g)  the Monitor’s analysis and recommendations with respect to these matters.

6. In preparing this Fortieth Report and making the comments herein, the Monitor has been

provided with, and has relied upon, unaudited financial information, books and records

prepared by Crystallex, and discussions with and information from management of the

Applicant (“Management”) (collectively, the “Information”).

7. The Monitor has reviewed the Information for reasonableness, internal consistency and use

in the context in which it was provided.  However, the Monitor has not audited or otherwise

attempted to verify the accuracy or completeness of the Information in a manner that would

wholly or partially comply with Generally Accepted Auditing Standards (“GAAS”)

pursuant to the Chartered Professional Accountants Canada Handbook and, accordingly,

the Monitor expresses no opinion or other form of assurance contemplated under GAAS in

respect of the Information.

8. Capitalized terms not defined in this Fortieth Report are as defined in previous reports of

the Monitor.  Unless otherwise stated, all monetary amounts contained herein are expressed

in U.S. Dollars.

DEVELOPMENTS IN CRYSTALLEX’S U.S. AND CCAA PROCEEDINGS

Developments in the U.S. Enforcement Process

9. The status of Crystallex’s activities to realize on the Award is described in greater detail

in, among other things, the Thirty-Eighth Report of the Monitor dated November 9, 2021.

Since then, there have been several developments in the U.S., as described in greater detail

in the Affidavit of Robert Fung sworn on November 18, 2022 (the “Fung Affidavit”) and

summarized below. Any capitalized terms used but not defined in this section have the

meaning ascribed to them in the Fung Affidavit.

10. As reported in prior reports of the Monitor, on September 10, 2021, OFAC denied

Crystallex a license to sell the PDVH Shares and stated as follows, “A request for a specific

license for the sale of the PDVH shares is therefore denied without prejudice to

reconsideration at a later time if the foreign policy considerations change. The United
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Sale Process should begin, Crystallex and the other parties will have a final opportunity to

provide their views to the Delaware Court.

16. As described in greater detail in the Fung Affidavit, Venezuela took several steps to appeal

the Sales Process Commencement Decision which have been rejected or dismissed. There

are no more appeals currently pending before the Third Circuit, and Crystallex is advised

by its US counsel that Venezuela has no further right of appeal in respect of the Sale Process

Commencement Decision.

17. Between the months of March 2022 and October 2022, as contemplated by the Sale Process

Commencement Decision, the Special Master worked with Venezuela, Crystallex and

ConocoPhillips (a competing creditor of Venezuela) to resolve a form of sale procedures

order.

18. On October 7, 2022, the Delaware Court approved the sixth revised proposed sale

procedures order (the “Sale Procedures Order”) submitted by the Special Master.

Pursuant to the Sale Procedures Order the Special Master has six months (or until April

2023) to attempt to obtain OFAC’s views of the Sale Process and to make a

recommendation to the Delaware Court as to whether the Sale Process should proceed.

19. The deadline for filing an appeal of the Sale Procedures Order was November 7, 2022. No

notice of appeal was filed by Venezuela.

20. If the Sale Process proceeds, it will likely not be completed until sometime in 2024.

Applicant’s Chapter 15 Proceedings

21. In July 2021, a shareholder of Crystallex, Adelso Adrianza, filed a motion (the “Examiner

Motion”) with the Delaware Bankruptcy Court overseeing Crystallex’ Chapter 15 case (the

“Chapter 15 Court”) seeking the appointment of an examiner and independent counsel to

represent shareholders, which motion was opposed by Crystallex in its capacity as the

foreign representative. Judge Silverstein requested certain additional submissions by

Crystallex, upon receipt of which she would decide the motion or hold a further hearing if

necessary. Crystallex filed its supplemental submissions on September 20, 2021.  Mr.
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Adrianza filed his responding submissions in October 2021.  All of the submissions filed

in respect of the Examiner Motion are available at https://pacer.uscourts.gov.

22. On November 28, 2022, Judge Silverstein released her Order and decision in respect of the

Examiner Motion. Judge Silverstein denied Mr. Adrianza’s request to appoint an examiner

and independent counsel to represent shareholders without prejudice. Judge Silverstein also

ordered that no proceeds of sale of the PDVH Shares recovered by Crystallex shall be

transferred out of the United States without permission of the Chapter 15 Court. The Court

also ordered that no further transfer/disposition of the Net Arbitration Proceeds (as defined

in the DIP Credit Agreement) can be made without the permission of the Chapter 15 Court.

23. The Chapter 15 Court also ordered Crystallex to file in the Chapter 15 proceedings

unredacted versions of all documents that were filed in that proceeding under seal within

60 days of the Order unless the Company files a motion seeking to continue the sealing of

one or more of these documents. Judge Silverstein ordered that any such motion must

contain legal justification for the need to keep such documents under seal or to permit

redactions. The Applicant has advised the Monitor that it is considering the Chapter 15

Court’s ruling and will seek to continue to seal such information as it determines is

necessary to protect its US enforcement strategy and consistent with sealing approved by

this Court.

24. Copies of the Memorandum of Decision and Order dated November 28, 2022 are attached

as Appendices “A” and “B”.

DIP Agreement Maturity and Amendment

25. The DIP Credit Agreement was originally scheduled to mature on December 31, 2016 and

the DIP Lender has agreed to extend the Maturity Date (as defined in the DIP Credit

Agreement) on a number of occasions (generally consistent with the duration of the

extended Stay Period), with the last extension of the Maturity Date set to expire on

December 13, 2022.

26. The Applicant engaged in discussions with the DIP Lender regarding a further amendment

to the DIP Credit Agreement to extend the Maturity Date.
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c) the 2022-2023 Cash Flow Projection does not reflect the Probable and Hypothetical

Assumptions.

36. The 2022-2023 Cash Flow Projection has been prepared by Management solely for the

purpose described above, and readers are cautioned that it may not be appropriate for other

purposes.

THE APPLICANT’S REQUEST FOR AN EXTENSION OF THE STAY PERIOD

37. The current stay of proceedings under the Initial Order, as extended by subsequent orders,

expires on December 13, 2022.  The Applicant seeks a 12-month extension of the Stay

Period to December 12, 2023.

38. The length of the Stay Period sought by the Applicant is consistent with the most recent

Stay Period extension.

39. Crystallex believes that a one-year extension is appropriate at this time because Crystallex

needs to focus on enforcement efforts, the Applicant expects the enforcement steps in the

U.S. proceedings to play out into 2024, Crystallex is not in a position to prudently make

distributions to stakeholders at this time nor does it expect to be in a position to do so over

the next 12 months, and a 12-month stay extension will reduce the costs to the Applicant.

40. During the previous 12-month Stay Period, the Applicant, with the assistance of the

Monitor, has kept its stakeholders apprised of key financial information and critical

developments via quarterly confidential and public meetings and/or Monitor’s reports.

41. The Applicant has stated that its stakeholders will be kept abreast of developments through

filings in the U.S. enforcement proceedings, through a proposed continued six-month

interim reporting cycle in the CCAA Proceedings and continuing to hold regular

information update meetings with its stakeholders.
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48. The Monitor supports the requested stay extension of 12 months and is of the view that, if

this Court orders the stay extension requested by the Applicant, then it should be subject to

there being sufficient safeguards put in place for the benefit of the Applicant’s stakeholders,

including interim reporting on the financial position of the Applicant, timely disclosure by

the Applicant of any developments in the CCAA or U.S. enforcement proceedings or any

other material matters, and confirmation of the ability of any stakeholder to come back to

this Court in the interim to address any issues that may arise during the Stay Period.  The

Applicant has offered to report on this basis and it is consistent with the reporting structure

that is in place since the last stay extension motion.

49. The Monitor supports the extension of the Maturity Date under the DIP Credit Agreement

and approval of the Seventeenth DIP Amendment.

50. The Monitor supports the Applicant’s sealing request.

All of which is respectfully submitted this 6th day of December 2022.

ERNST & YOUNG INC.
In its capacity as Court-appointed Monitor of
Crystallex International Corporation

Per:

Brian M. Denega
Senior Vice President
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Appendix C

1. The favourable variance in Venezuela and Other Receipts is mainly due to interest earned on
Crystallex's term deposits and securities that are held at Canadian schedule 1 banks during the
period from October 1, 2021 to September 30, 2022.

2. The favourable variance in General Corporate Expenses is mainly due to a timing difference in
payroll and benefits, which is expected to reverse in the following months.

3. The favourable variance in Arbitration and CCAA costs is mainly due to lower-than-expected
US and Canadian professional fees incurred.

Crystallex International Corporation ("Crystallex")
Variance Statement
October 1, 2021 to September 30, 2022
US $000

Notes
Oct 1, 2021-
Mar 31, 2022

Apr 1, 2022-
Sep 30, 2022

Oct 1,2021-
Sep 30, 2022

Oct 1, 2021-
Mar 31,

Apr 1, 2022-
Sep 30, 2022

Oct 1,2021-
Sep 30,

Oct 1, 2021-
Mar 31, 2022

Apr 1, 2022-
Sep 30, 2022

Oct 1,2021-
Sep 30, 2022

Opening Cash Balance 95,205 85,637 95,205 95,205 81,494 95,205 - 4,143 -
Receipts

Venezuela and Other Receipts (33) 533 500 - - - (33) 533 500 1

Total Receipts (33) 533 500 - - - (33) 533 500

Disbursements
General Corporate Expenses (1,193) (950) (2,142) (1,413) (1,118) (2,531) 220 169 389 2

Arbitration and CCAA Costs (8,342) (3,859) (12,201) (12,299) (10,578) (22,877) 3,956 6,719 10,675 3

Total Disbursements (9,535) (4,809) (14,344) (13,711) (11,696) (25,407) 4,176 6,887 11,064

Net Cash Flow (9,568) (4,276) (13,844) (13,711) (11,696) (25,407) 4,143 7,421 11,564

Ending Cash Balance 85,637 81,361 81,361 81,494 69,798 69,798 4,143 11,563 11,563
* Certain numbers in the Variance Statement are rounded.
Unaudited- see accompanying notes.

Actual Forecast Variance
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Appendix D

This Cash Flow Projection has been prepared by Management solely for the purpose of determining the
ability of Crystallex International Corporation ("Crystallex" or the "Applicant") to fund its
business activities as set out herein.  The Cash Flow Projection represents Management's
reasonable estimates at present.  This is not a projection or forecast as contemplated in the
Chartered Professional Accountants Canada Handbook.  The actual timing and amount of the
receipts and disbursements may fluctuate from the estimates shown herein and these fluctuations
may be material. Readers are cautioned that the Cash Flow Projection may not be appropriate for
their purposes.

Capitalized terms not defined in the notes to the Cash Flow Projection are defined in the reports
of the Monitor.

The Cash Flow Projection is presented for the period from October 1, 2022 to December 31,
2023 (the "Period") and represents Management's estimate of the projected financial results from
operations during that time on a cash, not accrual, basis. The Cash Flow Projection is presented
in thousands of U.S. Dollars.

Actual disbursements will reflect the foreign exchange rate in effect on the date of the
transaction.

1. The Opening Cash Balance includes Crystallex's cash on hand net of outstanding cheques as at
September 30, 2022.

2. Venezuela and Other Receipts represent settlement receipts from Venezuela, interest earned,
tax refunds and foreign exchange gains and losses.

Crystallex International Corporation ("Crystallex")
Cash Flow Projection
October 1, 2022 to December 31, 2023
US $000

October 1, 2022 -
March 31, 2023

April 1, 2023 -
September 30, 2023

October 1, 2023 -
December 31, 2023 Total

Opening Cash Balance 1 81,361 71,051 61,245 81,361
Receipts

Venezuela and Other Receipts - - - -
Total Receipts 2 - - - -

Disbursements
General Corporate Expenses 3 (1,447) (1,119) (556) (3,122)
Arbitration and CCAA Costs 4 (8,863) (8,687) (4,343) (21,894)

Total Disbursements (10,310) (9,806) (4,899) (25,015)

Net Cash Flow (10,310) (9,806) (4,899) (25,015)
Ending Cash Balance 71,051 61,245 56,346 56,346

* Certain numbers in the Cash Flow Projection are rounded.
Unaudited- see accompanying notes.

Forecast
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