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Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.
Applicant

NOTICE OF MOTION

(Stay Extension Order)
(Returnable September 27, 2023)

Rothmans, Benson & Hedges Inc. (the “Applicant” or “RBH”’) will make a motion before
the Honourable Chief Justice Morawetz of the Ontario Superior Court of Justice (Commercial List)
on September 27, 2023 at 10:30AM, or as soon after that time as the motion can be heard, by
judicial videoconference via Zoom at Toronto, Ontario. Please refer to the Virtual Hearing

Protocol attached as Schedule “A” hereto in order to attend.
THE MOTION IS FOR:
(a) an order extending the Stay Period (defined below) until and including March
27,2024 (the “Requested Stay Extension Period”); and
(b) such other relief as this Honourable Court may allow.
THE GROUNDS FOR THE MOTION ARE:

1. The facts in support of this motion are set out in the affidavit of Mingdaugas
Trumpaitis sworn September 13, 2023 (the “Trumpaitis Affidavit”). Capitalized terms used
and not otherwise defined herein have the meanings ascribed to them in the Trumpaitis

Affidavit.



Background

2. On March 22, 2019, the Court granted an initial order (as amended from time to time,
the “Initial Order”) pursuant to the Companies’ Creditors Arrangement Act (Canada) (the
“CCAA”). The Initial Order, among other things, (i) granted a stay of proceedings in favour of
RBH with a stay period until and including April 19, 2019 (as extended from time to time, the
“Stay Period”); and (i1) appointed Ernst & Young Inc. as Monitor of RBH (the “Monitor”).

3. On April 5, 2019, the Court granted the First Amended and Restated Initial Order
which, among other things, (i) appointed the Hon. Warren K. Winkler, K.C. as an officer of the
court to act as a neutral third party to mediate a global settlement of the Tobacco Claims (the
“Court-Appointed Mediator”), and (ii) extended the Stay Period up to and including June 28,
2019. The Initial Order was further amended and restated by the Second Amended and
Restated Initial Order dated April 25, 2019.

4, Pursuant to the endorsement of Justice McEwen dated May 24, 2019, the mediation is
confidential and all statements, discussions, offers made and documents produced by any of the

parties in the course of the mediation process must not be disclosed.

5. The Stay Period has been subsequently extended from time to time, most recently by an
order dated March 30, 2023. The Stay Period is presently extended up to and including
September 29, 2023.

6. In the time since the Stay Period was last extended, RBH has acted and continues to

act in good faith and with due diligence in these CCAA proceedings by, among other things:

(a) continuing to operate its business in the normal course and in accordance with

the Initial Order;

(b) meeting with and providing business updates and information to the Monitor at its

request;

(©) actively engaging in the complex multi-party mediation process by, among other
things, participating in meetings, engaging in discussions with the Court-

Appointed Mediator and/or the Monitor(s), engaging in discussions and



negotiations with the other Tobacco Companies and with the claimants, and
receiving, reviewing, preparing and providing information and written materials,

all under the guidance of the Court-Appointed Mediator;

(d) following the mediation process and meeting the deadlines established by the
Court-Appointed Mediator;

(e) continuing to manage and populate the RBH Data Room to assist the claimants in

the mediation process; and

) communicating with counsel for the Monitors and the other Tobacco Companies,
when appropriate, to ensure the parties’ respective CCAA proceedings are

procedurally coordinated.
6. The Stay Period presently expires on September 29, 2023.

7. An order extending the Stay Period until and including March 27, 2024 is appropriate

and necessary to allow the complex multi-party mediation process to continue.

8. While the mediation is confidential, progress has been made and the experienced Court-
Appointed Mediator continues to oversee and direct the process, with the goal of producing a

global settlement of the Tobacco Claims.

0. A global settlement that addresses all pending and potential Tobacco Claims is the best
outcome for the parties. It will end years of litigation, maximize recoveries for the claimants and

minimize delay and costs for the parties.

10.  While it is the best outcome for the parties, negotiating a global settlement is highly
complex and time-consuming. The mediation involves numerous parties (including all ten
Provinces, three Territories and various different representatives of consumers and others across
Canada in class actions and putative class actions and/or with asserted and unasserted claims),

multi-faceted issues and hundreds of billions of dollars in asserted claims.

11. RBH believes that it is critical to continue to give the mediation process the time and

attention required by the Court-Appointed Mediator to ensure the best chances of achieving a



successful resolution. In the past, six-month extensions have been an appropriate length to
support and facilitate the mediation, given its complexity, and a further six-month extension is

appropriate at this time.

12.  While the mediation is complex and requires additional time, there is no other practical
and more expeditious alternative for creditors that does not involve a CCAA plan with the
Tobacco Companies, and the mediation process offers the best opportunity to achieve a

consensual CCAA plan.
13. The claims advanced include:

(@) HCCR Claims brought in actions by all ten Provinces and asserted by all three
Territories involving claims of hundreds of billions of dollars against the tobacco
industry. These claims have myriad contested issues, including establishing a

tobacco-related wrong and issues relating to causation, damages and valuation;

(b) the Quebec Class Actions (subject to a possible appeal to the Supreme Court of
Canada although currently stayed) in which RBH and its co-defendants, ITCAN
and JTIM (but not the parents or affiliates of the three) were held to be jointly and
severally liable for up to approximately $13.5 billion, of which approximately $2.7
billion (or 20%) was allocated to RBH (each amount inclusive of interest to March

1,2019); and

(c) claims of consumers and others in a series of actual and proposed class actions and
individual claims. Such claims include: certain Dormant Class Actions (which
have not moved past the point of initial filing and face numerous procedural and
substantive hurdles); a class action filed by the Growers’ Board; and potential

liability to plaintiffs who have not yet asserted claims.

14.  In the absence of a global settlement with the Tobacco Companies that is implemented
by way of a CCAA plan, a complex and time-consuming process would likely be required to
establish and value all outstanding claims and resolve the myriad contested issues they entail
before distributions could be made. The time required for such a process would likely dwarf the

time required to complete the negotiation of a settlement and implement a CCAA plan



(recognizing more time for settlement discussions is necessary and the exact length of this latter

period is uncertain).

15.  For some context, the Quebec Class Actions took approximately 17 years to get to a first-
instance judgment and remain subject to further appeal nearly 25 years later. Similarly, despite
British Columbia’s first claim having been brought in 1998, the HCCR Actions are all in their
relative infancy with none having yet proceeded to trial and many are still in the early days of
discovery. Other pending litigation — like the Dormant Class Actions — has not advanced beyond
initial pleadings. Given the nature of the Tobacco Claims and the experience in the litigation to
date, whether or not the exercise is carried out through a CCAA claims process, identifying and

valuing such claims will be complicated and likely take years and years to complete.

16.  Moreover, even if some claims were eventually proven and valued (including
identification of the claimants to the extent not known), a creditor with a proven and valued
claim would be required to share pari passu with all other claimants once proven and valued. In
the face of the vast quantum of highly contested, contingent claims relative to any reasonable
estimate of the value of the assets, there is no practical alternative for any creditor to obtain a
distribution in advance of other creditors without an agreement or CCAA plan with the Tobacco

Companies.

17.  The additional time contemplated by the Requested Stay Extension Period would provide
a reasonable period of time to allow for additional progress in the mediation, having regard to the
complexity of issues subject to the mediation and the number of parties involved, and is

consistent with past stay extensions.

18.  During this ongoing mediation process, the extension of the Stay Period is important to
keep RBH’s litigation creditors and contingent creditors on an equal footing while RBH seeks to

develop a CCAA plan with its creditors.

19.  Itis just and convenient and in the interests of RBH and its stakeholders that the Stay

Period be extended.

20. RBH will continue to operate its business in the normal course and in accordance with

the Initial Order for the benefit of its stakeholders.
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21.  RBH will have sufficient funds available to continue its operations throughout the

requested extension of the Stay Period.
22.  The Monitor supports the requested extension of the Stay Period.
23.  RBH also relies upon the following:

(a) section 11.02, the provisions of the CCAA and the inherent and equitable

jurisdiction of this Court;

(b) rules 1.04, 2.03, 3.02, 16, 37 and 39 of the Rules of Civil Procedure (Ontario),

as amended; and

(©) such further and other grounds as counsel may advise and this Honourable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:
(a) the Affidavit of Mingdaugas Trumpaitis, sworn September 13, 2023;
(b) the Fourteenth Report of the Monitor, to be filed; and

(c) such further and other materials as counsel may advise and this Court may permit.

September 13, 2023 McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

R. Paul Steep LSO#: 21869L
Tel: 416-601-7998
Email: psteep@mccarthy.ca

James D. Gage LSO#: 346761
Tel: 416-601-7539
Email: jgage(@mccarthy.ca
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TO:

SERVICE LIST

Heather Meredith LSO#: 48354R
Tel: 416-601-8342
Email: hmeredith@mccarthy.ca

Trevor Courtis LSO#: 67715A
Tel: 416-601-7643
Email: tcourtis@meccarthy.ca

Hannah Young LSO#: 85170N
Tel: 416-601-0618
Email: hyoung@mccarthy.ca

Lawyers for the Applicants
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Schedule “A” — Virtual Hearing Protocol

Scheduling and Specific Requirements

1. Any person on the Service List that wishes to appear virtually on the motion ("Participants")
must register by 4:00 p.m. two (2) business days in advance of the hearing (Monday, September 25,
2023 for the motion scheduled Wednesday, September 27, 2023), by emailing Veritext Litigation

Solutions Canada, Inc. (scheduling@neesonsreporting.com) and copying each Monitor's counsel

(tbarbiero@dwpv.com, sfernandes@cassels.com, nancy.thompson@blakes.com). In their email,

Participants should provide contact information, including a name, who they are acting for, an email
address and phone number for the counsel slip, along with a statement regarding whether they intend

to make submissions.

2. Subject to the Court's overriding discretion over all matters, Monitors' counsel will

coordinate with Participants and the Court to develop an agenda for the hearing.

3. All material for use on the motion is to be posted on CaseLines, as more fully described in
Appendix "B".
4. Participants will appear by video. Monitors' counsel will distribute the Zoom link to

Participants. Participants are not permitted to forward or share the Zoom link. No person should
have access to the hearing on Zoom other than Participants. If a Participant is unable to attend by
video, they should contact Monitors' counsel. Participants should carefully review the technical

requirements below.

5. Counsel is not required to gown for the hearing. Instead, business attire is required for all

Participants appearing by video.

6. For access by the general public, a YouTube link will be posted on each of the Monitors'
websites by 10:00 a.m. not less than two (2) business days prior to the hearing. The YouTube link
will allow the general public to view a livestream of the hearing, but not participate in the hearing.
For greater clarity, individuals viewing the livestream via YouTube will not be heard or seen by the

Court, Judge or Participants.
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7. No recording of any part of the hearing (including audio) may be made unless authorized

in advance by the Court.

8. For greater certainty, notice and service requirements are set out in the Rules of Civil
Procedure, and the various orders and endorsements in the proceedings. For ease of reference, we
have included paragraphs 58-63 of the Second Amended and Restated Initial Order dated March 8,
2019 in the JTIM proceedings, attached as Appendix "A". It should be noted that similar notice and
service requirements have been set out in various orders and endorsements in the parallel proceedings
of Imperial and RBH. Nothing in this protocol modifies or amends Orders of the Court related to
service requirements, the Rules of Civil Procedure, any Commercial List Practice Direction or other

applicable rules.

9. Participants will be placed into a virtual waiting room upon entering the Zoom

meeting.

Technical Requirements for Zoom Participants

10. Participants will require a device with a working microphone and camera. The device can
be a computer (desktop or laptop), tablet or smartphone. The device must be connected to an

internet connection that is sufficient to send and receive video and audio.

11. Each Participant is responsible for ensuring that they have suitable equipment to participate
in the hearing and that such equipment works properly. Participants must test such equipment well

in advance of the scheduled hearing to ensure:
(a) that they are familiar with how to use such equipment;
(b) the compatibility and functioning of such equipment; and

() that the remote location has adequate internet bandwidth to support the use of Zoom

without interruption.

12.  Each Participant is also responsible for ensuring that they are familiar with the features and
operation of Zoom. Participants must ensure that they have downloaded any necessary software,

and practiced using Zoom, well in advance of the scheduled hearing.

13



13. Counsel on Zoom should identify their display name in the following format: [First Name]

[Last name], for [Client].

14.  Participants should log on using the Zoom link provided approximately 30 minutes before
the hearing is scheduled to begin. During this time, Participants should speak to each other to

determine if there are any audio/visual/connection issues.

15. It is suggested that Participants use the "gallery view" mode, rather than the "active

speaker" mode, available on Zoom.

16. It is suggested that only counsel who are making submissions turn on their cameras during
the hearing.
17. Should a Participant become disconnected from Zoom or experience technical difficulties

during the hearing, they should immediately inform the Court by sending an email to Veritext

Litigation Solutions Canada, Inc. (scheduling@neesonsreporting.com).

18. Further participant information is included in Appendix "B".
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APPENDIX "A"

58. THIS COURT ORDERS that, subject to paragraph 59, all motions in this proceeding are
to be brought on not less than seven (7) calendar days' notice to all persons on the Service List.

Each Notice of Motion shall specify a date (the ""Return Date') and time for the hearing.

59. THIS COURT ORDERS that motions for relief on an urgent basis need not comply

with the notice protocol described herein.

60. THIS COURT ORDERS that any interested Person wishing to object to the relief
sought in a motion must serve responding motion material or, if they do not intend to file
material, a notice in all cases stating the objection to the motion and the grounds for such
objection in writing (the ""Responding Material'') to the moving party, the Applicant and the
Monitor, with a copy to all Persons on the Service List, no later than 5 p.m. on the date that is

four (4) calendar days prior to the Return Date (the "Objection Deadline").

61. THIS COURT ORDERS that, if no Responding Materials are served by the Objection

Deadline, the judge having carriage of the motion (the "Presiding Judge'') may determine:
(a) whether a hearing is necessary;

(b) whether such hearing will be in person, by telephone or by written submissions

only; and
(c) the parties from whom submissions are required

(collectively, the ""Hearing Details'). In the absence of any such determination, a hearing will

be held in the ordinary course.

62. THIS COURT ORDERS that, if no Responding Materials are served by the Objection
Deadline, the Monitor shall communicate with the Presiding Judge regarding whether a deter-
mination has been made by the Presiding Judge concerning the Hearing Details. The Monitor
shall thereafter advise the Service List of the Hearing Details and the Monitor shall report upon
its dissemination of the Hearing Details to the Court in a timely manner, which may be con-

tained in the Monitor's next report in the proceeding.
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63. THIS COURT ORDERS that if any party objects to the motion proceeding on the Return
Date or believes that the Objection Deadline does not provide sufficient time to respond to the
motion, such objecting party shall, promptly upon receipt of the Notice of Motion and in any
event prior to the Objection Deadline, contact the moving party and the Monitor (together with
the objecting party and any other party who has served Responding Materials, the "Interested
Parties") to advise of such objection and the reasons therefor. If the Interested Parties are unable
to resolve the objection to the timing and schedule for the motion following good faith
consultations, the Interested Parties may seek a scheduling appointment before the Presiding
Judge to be held prior to the Return Date or on such other date as may be mutually agreed by the
Interested Parties or as directed by the Presiding Judge to establish a schedule for the motion. At
the scheduling appointment, the Presiding Judge may provide directions including a schedule
for the delivery of any further materials and the hearing of the contested motion, and may address
such other matters, including interim relief, as the Court may see fit. Notwithstanding the
foregoing, the Presiding Judge may require the Interested Parties to proceed with the contested
motion on the Return Date or on any other date as may be directed by the Presiding Judge or as

may be mutually agreed by the Interested Parties, if otherwise satisfactory to the Presiding Judge.
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APPENDIX "B"

1. All Participants will have their microphones muted and may only unmute their own micro-
phones when they are addressing the Court. When parties are not muted, they must avoid making
extraneous noise (including for example, typing and shuffling papers) as these noises may interfere

with the hearing.

2. Participants must ensure that they participate in the Zoom hearing from a well-lit room so
that they are easily visible. Participants must also ensure that no filters are active that may distort

or otherwise conceal their appearance.

3. Participants must ensure that they participate in the Zoom hearing from a quiet location

where they (and the Court) will not be interrupted or disturbed during the hearing.

4. All mobile devices must be turned off or put on silent mode during the hearing.
5. Participants must refrain from speaking over other Participants.
6. Participants should make submissions in accordance with the order set out in the agenda.

If there is a need to make submissions out of sequence, Participants should make a request in a
manner directed by the Court. The Court may ask Participants to signal when they intend to address
the Court by raising their hand (either by physically raising their hand or by using the virtual "raise

hand" feature in Zoom).
7. Participants must state their name and who they represent before addressing the Court.

8. Upon entry into the virtual waiting room, each Participant joining by video should identify
themselves, including any person off camera that may be viewing the video feed. This also allows any
audio or visual issues to be identified. Each Participant is obligated to immediately notify the presiding

judge if any additional person joins them in viewing the video feed.

9. If a Participant intends to rely on any documents, the materials you intend to rely on must be
served and shared on the relevant CaseLines bundle and all references during the hearing should

reference the CaseLines page numbering associated with such CaseLines bundle.

17



10. If a party wishes to share certain documents during the hearing, the documents should be
provided to the Monitors in advance so that it can be added to the agenda and a method for sharing

can be set up.

18
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Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.
Applicant

AFFIDAVIT OF MINDAUGAS TRUMPAITIS
(Sworn September 13, 2023)

I, Mindaugas Trumpaitis, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY:

1. I am the Managing Director of Rothmans, Benson & Hedges Inc. (“RBH” or the
“Applicant”). [ have served in this capacity since July 1, 2022. I have been employed with the
PMI group, which includes RBH’s parent company, Philip Morris International Inc. (“PMI”’) and
its affiliates including RBH (the “PMI Group”), for over 25 years. Throughout this time, [ have
been employed by PMI Management S.A. Prior to my appointment as Managing Director of
RBH, I served as President Director for PT HM Sampoerna Tbk, PMI’s affiliate in Indonesia,
from December 1, 2016 to June 30, 2022. Prior to that assignment, I also served as Managing

Director of RBH from July 1, 2013 to November 30, 2016.

2. Through my current and previous role as Managing Director of RBH, I am familiar with
RBH’s operations, financial results and strategies and, as such, have personal knowledge of the
matters to which I depose in this affidavit. Where I do not possess personal knowledge, I have

stated the source of my information and believe it to be true.
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3. I swear this affidavit in support of RBH’s motion for an Order substantially in the

form attached at Tab 3 of the Applicant’s Motion Record:

(a) extending the Stay Period (defined below) from September 29, 2023 until and

including March 27, 2024 (the “Requested Stay Extension Period”); and

(b) granting such further and other relief as counsel may request.

4. Capitalized terms used but not otherwise defined herein have the meanings given to

them in the Second Amended and Restated Initial Order (defined below).

I. BACKGROUND

(A) The Company and its Business

5. RBH is a Canadian company that is headquartered in Toronto. RBH and its predecessor
corporations have been engaged in the business of the production and sale of tobacco products in
Canada (the “Business”) for over 100 years. RBH is the second-largest supplier of traditional
tobacco products in the tax-paid Canadian market. RBH manufactures and sells cigarettes and
fine-cut tobacco as well as distributing pipe tobacco and cigar products. RBH also distributes
smoke-free alternatives to cigarettes, developed and produced by the PMI Group (“Reduced

Risk Products”).

(B) Employees and Locations

6. RBH provides employment or consultant work to approximately 800 people located
across all ten Canadian Provinces. RBH has its head office in Toronto, Ontario, located in a large

commercial building that it owns, and it also owns an old manufacturing plant in Quebec City,

22



DocuSign Envelope ID: B4668638-A644-467B-BF82-49B44658C949

Quebec (the “Quebec Facility”’) where it produces a portion of its finished tobacco products.
RBH also sources product outside of Canada, including at the more modern PMI facility in

Mexico, the first PMI production plant in the Americas to achieve carbon neutrality.

7. In response to the changing landscape of the tobacco industry in Canada, over the past
two decades, RBH has reduced its Canadian workforce and consolidated its three Canadian
manufacturing facilities into the Quebec Facility. The Quebec Facility, first established in 1899,
has experienced a decline in production volume by approximately 60% since 2016 and requires
increasing investments to maintain due to, among other things, high employee turnover rates and
material operating costs. The Quebec Facility currently employs approximately 220 employees,

the majority of whom are unionized, with a collective agreement that expires in February 2025.

8. RBH employs approximately 380 employees in Ontario. Even with these reductions in its
Canadian workforce, I believe RBH is the largest employer among manufacturers of tax-paid

tobacco products in Canada although it is the second-largest supplier.

(C)  Supply and Distribution Arrangements

0. RBH indirectly sources the majority of the tobacco leaf used in its products from Ontario

tobacco growers.

10. RBH also purchases other non-tobacco inputs used by RBH in the manufacture of
tobacco products from third party suppliers. Such inputs include cigarette papers, liners, filters

and packaging materials.
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11. RBH sells its products through retailers and wholesale distributors and uses the services
of third parties for logistics and other services, each of whom benefits from RBH’s continuing

operations either directly or indirectly.

(D)  Significant Tax Revenues

12. The Canadian tobacco market is subject to extensive regulation governing the sale and
marketing of tobacco products and tobacco-related activities are subject to significant federal and
provincial taxation. Provincial and federal taxes account for more than 60% of the price of tax-

paid cigarettes.

(E) The Pending Litigation

13. While the operations of the Business are stable and cash-flow positive, these CCAA
proceedings were initiated to address the extensive litigation to which RBH had become subject

(collectively, the “Pending Litigation”), including:

(a) Health Care Cost Recovery (“HCCR”) actions initiated by all ten Canadian

Provinces and asserted by the governments of all three Territories;

(b) judgments issued in two class action proceedings in Quebec in which RBH is a

defendant (the “Quebec Class Actions”); and

(c) asignificant number of early-stage actions and legal proceedings in which RBH is a
defendant or respondent, including the Dormant Class Actions and the Tobacco

Growers’ Action (each as defined herein and described further below),
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relating to the purchase, sale, distribution, manufacture, production, development, advertising or
marketing of tobacco products, the use of or exposure to tobacco products, or representations in

respect of tobacco products (the “Tobacco Claims”).

14. As discussed further below, the Pending Litigation involves myriad contested issues and
significant complexity. In the absence of a global settlement with the Tobacco Companies that is
implemented by way of a CCAA plan, a complex and time-consuming process would likely be
required to establish and value all outstanding Pending Litigation claims and resolve the many

contested issues before distributions could be made.

Health Care Cost Recovery Actions

15. Notwithstanding the significant amounts that are collected by the Provinces each year in
respect of the production and sale of tobacco by RBH, ITCAN and JTIM (collectively, the
“Tobacco Companies”), the governments of all ten Canadian Provinces have initiated actions
(each an “HCCR Action” and collectively the “HCCR Actions”), and the governments of all
three Territories have asserted claims, against the Tobacco Companies and certain of their
affiliates for the cost of health care benefits that allegedly have been and will be, incurred by the
province in respect of disease allegedly caused or contributed to by wrongfully-induced exposure

to tobacco products (each an “HCCR Claim” and collectively the “HCCR Claims™).

16. In the HCCR Actions, the Provinces claim hundreds of billions of dollars from the
tobacco industry. The precise amount claimed is unknown: only four Provinces have attempted

to quantify their claims and the quantifications are inconsistent.
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17. RBH vigorously disputes both liability and the calculation of alleged damages claimed in
the HCCR Claims and there are numerous contested issues, including establishing a tobacco-
related wrong and issues relating to causation, damages and valuation. Among other things, the
defendants have raised that the Provinces and Territories do not account for the significant

revenue they receive in the form of tobacco taxes.

18. The HCCR Actions were initiated between 1998 and 2015. None of them have proceeded
to trial. The British Columbia, New Brunswick and Ontario HCCR Actions were the most
advanced however, in March 2019 they remained at the pre-trial discovery stage. The remaining
HCCR Actions were either in earlier stages of the pre-trial discovery stages (in the case of
Newfoundland & Labrador, Manitoba, Quebec and Alberta) or had yet to proceed to discovery

(in the case of Saskatchewan, Prince Edward Island and Nova Scotia).

Quebec Class Actions

19. The Quebec Class Actions were originally filed in 1998 as separate actions and were
classified as class actions in 2005 and subsequently consolidated for trial. The class members in
the Quebec Class Actions were divided into three subclasses of persons that had started smoking
within specified dates and were diagnosed within specified dates with three specified illnesses
allegedly caused by tobacco smoke, specifically (i) lung cancer, (ii) throat cancer and (iii)

chronic obstructive pulmonary disease (“COPD”).

20. On May 27, 2015 — approximately 17 years after the civil action was commenced —
Justice Riordan of the Quebec Superior Court issued a judgment, corrected June 9, 2015 (the
“Quebec Trial Judgment”), awarding compensatory and punitive damages in the amount of

approximately $6.858 billion (or approximately $13.529 billion inclusive of interest to March 1,
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2019) (the “Global Damages Award”) against RBH and its co-defendants, ITCAN and JTIM

(the “Co-Defendants™).!

21. RBH and the Co-Defendants have joint and several contingent liability in respect of the
Global Damages Award less the punitive damages awarded against the Co-Defendants. The trial
judge allocated the Global Damages Award as follows: 20% (or approximately $2.7 billion
inclusive of interest to March 1, 2019) was allocated to RBH, 67% was allocated to ITCAN (or
approximately $9.1 billion inclusive of interest to March 1, 2019) and 13% was allocated to
JTIM (or approximately $1.75 billion inclusive of interest to March 1, 2019) based on, among

other things, their respective market shares over the class period.

22. RBH and the Co-Defendants commenced an appeal of the Quebec Trial Judgment which
was heard in November 2016 and decided on March 1, 2019 (the “Quebec Appeal Judgment”).

The Quebec Court of Appeal upheld the Quebec Trial Judgment in most aspects.

23. As the Global Damages Award is based on estimated subclass sizes and there may in fact
be fewer individuals that apply for and meet the requirements for inclusion in each subclass, the
timing and quantum of any additional amount of the Global Damages Award that RBH would be
liable to pay in the future is uncertain and may be contingent on, among other things, an

individual claims process for eligible class members.

24. RBH continues to vigorously contest the liability for and quantum of the Global Damages

Award. As a result of these proceedings, RBH’s right to bring an application for leave to appeal

! The Quebec Trial Judgment estimated the compensatory damages based on an estimate of the size of each subclass
(lung cancer: 72,398; throat cancer: 7,243; COPD: 20,316) and a uniform damages figure for each subclass
member (lung cancer: $100,000; throat cancer: $100,000; COPD: $30,000).
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the Quebec Appeal Judgment to the Supreme Court of Canada has been stayed, and the time
periods for it to do so have been extended by a period equal to the Stay Period, while RBH

pursues a global compromise of all claims against it, including the Global Damages Award.

Dormant Class Actions

25. In addition to the HCCR Actions, RBH, along with other members of the tobacco
industry, is a defendant in seven putative class actions for alleged tobacco addictions and
tobacco-related harms caused by products sold by the defendants: two actions in British
Columbia and one action in each of Alberta, Saskatchewan, Manitoba, Ontario and Nova Scotia

(each a “Dormant Class Action” and collectively, the “Dormant Class Actions™).

26. The Dormant Class Actions were initially filed in 2009 and 2010. None of the Dormant
Class Actions has been certified. The Dormant Class Actions were at different stages of early
development and they face numerous procedural and substantive hurdles. In one British
Columbia action, the plaintiffs were scheduled to file their class certification materials in January
2015, but had not filed them by March 2019. In the putative class actions in Ontario, Alberta,
Manitoba and Nova Scotia and the other British Columbia proceeding, no steps had been taken

since January 2010.

27. RBH vigorously disputes the allegations and claims asserted in the Dormant Class

Actions.
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Tobacco Growers’ Action

28. In 2009, the Ontario Flue-Cured Tobacco Growers’ Marketing Board (the “Growers’
Board”) filed a putative class action in Ontario against RBH alleging breach of contract and
seeking damages on the basis that RBH improperly affected the price of tobacco through alleged

smuggling activities in the early 1990s (the “Tobacco Growers’ Action™).

29. The class action has not been certified. RBH vigorously disputes the allegations and
claims asserted by the plaintiffs in the Tobacco Growers’ Action, who collectively are seeking

damages in excess of $100 million.

II. CCAA PROCEEDINGS

(A) Commencement of CCAA Proceedings

30. RBH commenced these proceedings pursuant to the Companies’ Creditors Arrangement
Act (Canada) (the “CCAA”) to prevent disruption of the Business as a result of the Pending

Litigation, and enable it to explore a global resolution of these litigation claims.

31. On March 22, 2019, the Court granted an initial order (the “Initial Order”) pursuant to
the CCAA. The Initial Order, among other things, (1) granted a stay of proceedings in favour of
RBH with a stay period until and including April 19, 2019 (as extended from time to time, the

“Stay Period”); and (i1) appointed Ernst & Young Inc. as Monitor of RBH (the “Monitor”).

32. On April 5, 2019, the Court granted an amended and restated initial order (the “First
Amended and Restated Initial Order”) which, among other things, extended the Stay Period

up to and including June 28, 2019. The Initial Order was further amended and restated by a
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second amended and restated initial order (the “Second Amended and Restated Initial Order”)
dated April 25, 2019. A copy of the Second Amended and Restated Initial Order is attached

hereto as Exhibit “A”.

33. The Stay Period has been subsequently extended from time to time, most recently by
an order dated March 30, 2023. The Stay Period is presently extended up to and including
September 29, 2023. A copy of the most recent stay extension order is attached hereto as
Exhibit “B”. A copy of the associated endorsement of the Court is attached hereto as

Exhibit “C”.

(B) Mediation Process and Representative Counsel

Appointment of Court-Appointed Mediator

34, Pursuant to the First Amended and Restated Initial Order, the Court appointed the Hon.
Warren K. Winkler, K.C. as an officer of the court to act as a neutral third party to mediate a
global settlement of the Tobacco Claims (the “Court-Appointed Mediator”). Among other

things, the Court-Appointed Mediator is empowered to:

(a) adopt processes which, in his discretion, he considers appropriate to facilitate

negotiation of a global settlement; and

(b)  consult with all Persons with Tobacco Claims, the Monitor, RBH, the Co-
Defendants, other creditors and stakeholders of RBH and/or the Co-Defendants

and any other persons the Court-Appointed Mediator considers appropriate.
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Appointment of Representative Counsel

35. On December 9, 2019, on a joint motion brought by the monitors of each of the Tobacco
Companies (the “Tobacco Monitors”), the Court issued an order (the “Representative Counsel
Order”) appointing The Law Practice of Wagner & Associates, Inc. (“Representative
Counsel”) to represent the interests of the Pan-Canadian Claimants in these proceedings. A copy

of the Representative Counsel Order is attached hereto as Exhibit “D”.

36. The “Pan-Canadian Claimants” include all individuals who assert or may be entitled to
assert a claim or cause of action as against one or more of the Tobacco Companies and certain of
their affiliates in respect of (i) the development, manufacture, importation, production,
marketing, advertising, distribution, purchase or sale of Tobacco Products (as defined in the
Representative Counsel Order); (ii) the historical or ongoing use of or exposure to Tobacco
Products; or (ii1) any representation in respect of Tobacco Products, in Canada or in the case of

the Tobacco Companies, anywhere else in the world, but specifically excluding claims:

(a) inany person’s capacity as a trade supplier, contract counterparty, employee,

pensioner, or retiree;

(b) captured by the Quebec Class Actions;

(c) captured by the Tobacco Growers’ Action and similar actions against ITCAN and

JTIM; and
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(d) captured by a deceptive practices class action brought against ITCAN only that has

been certified in British Columbia.?

37. The individuals represented by Representative Counsel include those with (i) various
residual tobacco-related disease claims that fall outside a previously certified class definition; (i1)
various tobacco-related disease claims that are currently the subject of uncertified class actions;
and (ii1) various tobacco-related disease claims for which no individual or class proceedings have

been commenced.

38. Representative Counsel was appointed to allow for the interests of the Pan-Canadian
Claimants to be addressed in an efficient, timely and consistent manner under the exclusive
jurisdiction of this Court. Pursuant to the Representative Counsel Order, Representative Counsel

has been authorized to, among other things:

(a) participate in and negotiate on behalf of the Pan-Canadian Claimants in the

mediation;

(b) work with the Court-Appointed Mediator and the Tobacco Monitors to develop a
process for the identification of valid and provable claims of Pan-Canadian
Claimants and as appropriate, address such claims in the mediation or these CCAA

proceedings;

(c) respond to inquiries from Pan-Canadian Claimants in the CCAA proceedings; and

(d) perform such other actions as approved by this Court.

2 Kenneth Knight v. Imperial Tobacco, Court File No. L031300 (Vancouver, British Columbia).
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The Court-Appointed Mediator is Implementing a Process to Facilitate a Global Settlement

39. While I do not participate directly in the mediation process, I am updated regularly on
the process by our counsel. The summary below of the steps taken in the mediation process to
date and the status of that process is based on the information conveyed to me by our counsel. In
no way am I disclosing communications made for the purpose of giving or receiving solicitor-

client advice, nor am I waiving any such privilege.

40.  The mediation is extremely complex and involves numerous parties, including all ten
Provinces, all three Territories, Representative Counsel, class counsel in the Quebec Class
Actions and plaintiffs’ counsel in certain other actions against the Tobacco Companies. The
mediation involves multi-faceted issues and claims with asserted damages of hundreds of

billions of dollars.

41.  The Court-Appointed Mediator has established and is implementing a process to work
through this complexity and facilitate a global settlement of the Tobacco Claims. To date, this
has included asking the parties to submit mediation briefs, conducting a plenary session,
directing the creation of data rooms, directing individual and group meetings, and facilitating
settlement discussions and negotiations between the parties. RBH has actively engaged in the
mediation process and has complied with each of these steps (and met all of the deadlines), as

directed by the Court-Appointed Mediator.

42.  Pursuant to the endorsement of Justice McEwen dated May 24, 2019, the mediation is
confidential and all statements, discussions, offers made and documents produced by any of the
parties in the course of the mediation process must not be disclosed. A copy of this

endorsement is attached hereto as Exhibit “E”.
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43.  Accordingly, the description of the activities of RBH and the mediation process below is

general in nature.

Data Room and NDAs

44,  Complying with the direction of the Court-Appointed Mediator, RBH worked
cooperatively with the Monitor to establish a data room to assist the claimants in the mediation
process (the “RBH Data Room”). RBH worked with the Monitor to review information
requests and compile numerous documents and other information to populate the RBH Data

Room for its launch on August 16, 2019.

45.  Similar data rooms were also established by the monitors of ITCAN and JTIM.

46.  Since the launch of the RBH Data Room, RBH has worked with the Monitor to
supplement the original information in the RBH Data Room from time to time, as appropriate,

in relation to the progress of the mediation.

47.  The information in the Data Rooms is strictly confidential and is to be used solely for the
purpose of the mediation process. As such, counsel for RBH participated in discussions with
the claimants that expressed an interest in accessing the RBH Data Room, along with their legal
and financial advisors, to establish the terms and conditions for access to the RBH Data Room
in the form of Non-Disclosure Agreements (“NDAs”). On August 16, 2019, the RBH Data
Room first went “live” and became accessible to parties who had executed NDAs. The data

rooms continue to be used in the mediation process.
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Commitment to Mediation Process

48.  Since the plenary session in October 2019, RBH has participated in numerous in-person
and virtual meetings with the Court-Appointed Mediator, the Tobacco Monitors and/or other

stakeholders at the request of the Court-Appointed Mediator.

49.  Since my previous affidavit in support of the extension of the Stay Period that was

granted on March 30, 2023, RBH has continued to actively participate in the mediation process.

This includes participating in further meetings directed by the Court-Appointed Mediator,
engaging in discussions with the Court-Appointed Mediator and the Monitor(s), engaging in
discussions and negotiations with the other Tobacco Companies and the stakeholders, and
receiving, reviewing, preparing and providing information and written materials from time to

time, all under the guidance of the Court-Appointed Mediator.

50. RBH has been, and continues to be, committed to developing, negotiating and
implementing a global resolution of the Tobacco Claims by actively participating in the

mediation process led by the Court-Appointed Mediator.

51.  The issues involved in the mediation are numerous and multi-faceted and will take time
to resolve. However, significant progress has been made towards a potential global resolution
of the Tobacco Claims. A global settlement that addresses all pending and potential Tobacco
Claims is the best outcome for the parties since it will end years of litigation, maximize

recoveries for the claimants and minimize delay and costs for the parties.
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(C) Request Dismissed for Appointment of Additional Representative Counsel

52.  On September 19, 2022, The Heart and Stroke Foundation of Canada (“HSF”’) served
motion materials seeking leave to bring a motion to appoint Tyr LLP as representative counsel
for “Future Tobacco Harm Stakeholders”; being individuals who have allegedly yet to suffer

tobacco-related harms (the “HSF Motion”).

53. By endorsement of Justice McEwen dated February 14, 2023, His Honour confirmed that
HSF, an organization interested in these CCAA proceedings given the nature of what it does,
required leave to bring its motion to appoint representative counsel. This had previously been
established in respect of a motion brought in September 2019 by the Canadian Cancer Society
(“CCS”) (another organization interested in these proceedings but with no direct financial
interest in the case), which brought a motion seeking an order allowing it to participate in the
mediation. The Court refused to allow CCS to participate in the mediation and allowed the CCS
to participate in the broader CCAA proceedings on a limited basis only. In particular, CCS
could file materials in response to filings made by other stakeholders following which the Court
would determine the extent to which CCS could make submissions. The Court ordered that, if
CCS wished to initiate its own motion, it required leave that could be requested in writing, on
notice to the Tobacco Companies and other stakeholders. Copies of the Court’s endorsements

dated October 18, 2019 and February 14, 2023 are attached hereto as Exhibits “F” and “G”.

54.  The HSF Motion was heard on April 14, 2023 and on June 23, 2023, the Court issued its
decision refusing to grant leave to HSF to bring a motion to appoint additional representative
counsel. The Court held, among other things, that the interests of the “Future Tobacco Harm

Stakeholders” were already adequately represented in the mediation by Representative Counsel
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as the definition of Pan-Canadian Claimants was broad enough to include them. The Court also
noted that the mediation had significantly advanced and found that the introduction of new
participants at that stage would likely prejudice the progress of the mediation and the CCAA
proceedings. A copy of the Court’s endorsement dated June 23, 2023 is attached hereto as

Exhibit “H”.

III. BUSINESS UPDATES

55. RBH has continued to operate its business in the ordinary course during these CCAA

proceedings, subject to the provisions of the Second Amended and Restated Initial Order.

56. On November 9, 2021, the remaining measures of the Tobacco Products Regulations
(Plain and Standardized Appearance) (the “Plain Packaging Regulations”) came into force,
requiring all cigarettes in Canada to be sold in slide and shell packaging. Pursuant to the Plain
Packaging Regulations, retailers have been required to comply with all requirements for
cigarettes effective February 9, 2022. All RBH products are in compliance with the Plain

Packaging Regulations as of the effective date.

57. On May 31, 2023, the Government of Canada announced the new Tobacco Products
Appearance, Packaging and Labelling Regulations, which are the third phase of plain
packaging regulations (the “Phase 3 Regulations™) and require health warnings to be printed
directly on individual cigarettes. Additional measures include a rotation scheme of health-
related messages on a pre-determined schedule and the ability to update the content of these
messages without updating the Phase 3 Regulations. The Phase 3 Regulations came into effect

August 1, 2023 and will be implemented through a phased approach over the next three years.
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58. Significant investments have been and will be required in the Quebec Facility given the
Plain Packaging Regulations and Phase 3 Regulations as well as the age and over-capacity of
the Quebec Facility. Investments were incurred this year for the replacement and upgrade of
equipment to comply with new building regulations and safety requirements, as well as upgrade
of software systems for the operations to be supported by new technologies. RBH investments

in the Quebec Facility are expected to continue at a similar level in future years.

59. RBH has been appointed the limited risk distributor of Reduced Risk Products for Philip
Morris Products S. A. in the territory of Canada. Under this agreement, RBH started the
distribution of a vape product, VEEV, in October 2021 through its distributors and retailers.
Subsequently, RBH also began to distribute a new disposable vape product under the VEEV
brand family, in July 2022. Compensation to RBH will be in accordance with the current
Reduced Risk Products agreement wherein RBH will earn a profit margin based on a percentage
of net sales. At present, VEEV is available in all Provinces and is also sold on the e-commerce

platform, with the exception of Quebec.

60. In October 2022, the Government of Canada implemented a Federal Excise Duty (“FED”)
on vaping liquids and restricted production of non-tax-stamped vaping products. The government
allowed for a three-month transition period prior to requiring all non-tax-stamped products to be
disposed of before January 1, 2023. The implemented FED rate on vaping products is CAD 1.00
per 2mL, or fraction thereof, for the first 10mL of vaping substance, CAD 1.00 per 10mL for

amounts over the first 10mL. RBH has fully complied with the requirement by the effective date.
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61. One of RBH’s contracted wholesalers, Wallace & Carey Inc. and its subsidiary Loudon
Bros Limited (collectively “W&C”) (which represents ~12% of RBH’s total sales), obtained

creditor protection under the CCAA on June 23, 2023.

62. To mitigate collection risks, RBH has a consignment arrangement with W&C, and
shipments are only released to W&C’s customers after RBH has received payment. Since
commencing its CCAA proceedings, orders from W&C have continued at the business-as-usual
level and RBH has not experienced any collection failures. As of August 31, 2023, RBH had no
outstanding receivables from W&C. As a result, the commencement of CCAA proceedings by

W&C has not had any material impact on RBH’s business or financial position.

IV.  STAY EXTENSION

63. In the time since the Stay Period was last extended, RBH has acted and continues to act

in good faith and with due diligence in these CCAA proceedings by, among other things:

(a) continuing to operate its business in the normal course and in accordance with the

Initial Order;

(b) meeting with and providing business updates and information to the Monitor at its

request;

(©) actively engaging in the complex multi-party mediation process by, among other
things, participating in meetings, engaging in discussions with the Court-
Appointed Mediator and/or the Monitor(s), engaging in discussions and

negotiations with the other Tobacco Companies and with claimants, and
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receiving, reviewing, preparing and providing information and written materials,

all under the guidance of the Court-Appointed Mediator;

(d) following the mediation process and meeting the deadlines established by the

Court-Appointed Mediator;

(e) continuing to manage and populate the RBH Data Room to assist the

claimants in the mediation process;

® communicating with counsel for the Monitors and the other Tobacco Companies,
when appropriate, to ensure the parties’ respective CCAA proceedings are

procedurally coordinated; and

(2) participating in the HSF Motion.

64. The Stay Period presently expires on September 29, 2023.

65. Mediation sessions and the confidential negotiations underlying a global resolution are
ongoing. While significant progress has been made to date, additional time is required to

complete the mediation and to develop and implement a CCAA plan.

66. It is difficult to provide a precise estimate of the time needed to complete the mediation
and to develop and implement a CCAA plan. Given the number of parties and scope of the
issues, RBH anticipates that the ongoing mediation process continues to require additional
meetings, discussions and/or exchanges of positions among the Court-Appointed Mediator, the
Monitors and the various parties to continue to explore positions, more fully develop a global

resolution and reach a consensus in respect thereof.
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67. The extension of the Stay Period until and including March 27, 2024 is necessary to
allow the multi-party mediation process directed by the Court-Appointed Mediator to continue,

with the goal of negotiating a global resolution of the Tobacco Claims.

68. RBH believes that it is critical to continue to give the mediation process the time and
attention required by the Court-Appointed Mediator to ensure the best chances of achieving a
successful resolution. In the past, six-month extensions have been an appropriate length to
support and facilitate the mediation, given its complexity, and a further six-month extension is

appropriate at this time.

69. One of the key advantages of a mediation process is that a global resolution of all pending
and potential Tobacco Claims can be negotiated without necessarily undertaking a complex
process to identify, determine and value each and every potential claim within the CCAA process
itself. Given the track-record to date in respect of the Pending Litigation, if all outstanding
Pending Litigation claims had to be established and valued and the numerous contested issues
resolved, I expect that the process would be both extremely complex and time-consuming. |
believe the time required for such a process would likely dwarf the time required to complete the
negotiation of a settlement and implement a CCAA plan (recognizing more time for settlement

discussions is necessary and the exact length of this latter period is uncertain).

70. I also am advised by my counsel at McCarthy Tétrault LLP that a fundamental tenet of
insolvency law is the pari passu principle, which requires the equal treatment of unsecured
creditors. I understand that, as a result, even an identified creditor with a proven and valued claim
could not receive a distribution in respect of their claim while the other large, highly-contested,

contingent claims remain undetermined and it also may not be possible to provide for different
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resolutions for different asserted claims, unless there is agreement or a CCAA plan with the
Tobacco Companies that fairly addresses all affected claims taking into account a range of
considerations including their respective attributes, merits and short-comings, and all other

relevant facts and circumstances.

71. As a result, while the mediation is complex and requires additional time, I believe that a
global settlement is the best outcome for all the parties and I am not aware of any practical, more
expeditious alternative for creditors that does not involve a CCAA plan with the Tobacco

Companies.

72. The additional time contemplated by the Requested Stay Extension Period would
provide a reasonable period of time to allow for additional progress in the mediation, having
regard to the complexity of issues subject to the mediation and the number of parties involved,
and 1s consistent with past stay extensions. At the same time, RBH has and will continue to

operate the business for the benefit of its stakeholders.

73. During this ongoing mediation process, the extension of the Stay Period is important to
keep RBH’s litigation creditors and contingent creditors on an equal footing while RBH seeks

to develop a CCAA plan.
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V.

29.

CONCLUSION

For the reasons stated above, the relief requested in the Order substantially in the form

attached at Tab 3 of the Applicant’s Motion Record is in the best interests of RBH and its

stakeholders and is appropriate in the circumstances.

SWORN BEFORE ME: I:I in person by video conference

at the City of Toronto, in the Province of Ontario this 13th day of September, 2023 in
accordance with O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be)

DocuSigned by: DocuSigned by:
Trowsr (swrs MiV\,WS ’!\V\M\(aiﬁs
7ADEO0128A1A64BC... ECOCOB5EA6C34B1...
Signature of Commissioner (or as may be) Signature of Deponent

Trevor Courtis LSO#67715A
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This is Exhibit “A” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:

Troner (swrtis

7ADEO128A1A64BC...

A Commissioner for taking affidavits
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—% ] s
& ] 2 Court File No. CV-19-616779-00CL
i .y *
B S ONTARIO
” o SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) THURSDAY, THE 25"
)
MR. JUSTICE MCEWEN | DAY OF APRIL, 2019

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
ROTHMANS, BENSON & HEDGES INC.

Applicant

ORDER

THIS MOTION, made by Rothmans, Benson & Hedges Inc. (the “Applicant”),
pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”) was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicant dated March 28, 2019, the
affidavit of Peter Luongo sworn March 22, 2019 (the “Initial Order Affidavit”), the affidavit of
Peter Luongo sworn March 28, 2019 and the exhibits thereto (the “Luongo Affidavit”), the Pre-
Filing Report of Ernst & Young Inc. in its capacity as the proposed Monitor of the Applicant (the
“Monitor”), the First Report of the Monitor, and on hearing the submissions of counsel for the
Applicant, the Monitor, and such other counsel as were present, no one else appearing although
duly served as appears from the affidavit of service of Sonia Antonellis dated March 29, 2019
and the affidavit of service of Emilia Moon-de Kemp dated April 3, 2019.
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1. THIS COURT ORDERS that the time for service and filing of this motion is hereby
abridged and validated such that the motion is properly returnable today and hereby dispenses

with further service thereof.
APPROVAL OF SECOND AMENDED AND RESTATED INITIAL ORDER

2. THIS COURT ORDERS AND DECLARES that the order of Pattillo J. dated March
22, 2019 (the “Initial Order”) as amended and restated on April 5, 2019, is hereby amended and

restated in the form attached hereto as Schedule “A”.

ENTERED AT/ INSCRIT ATORONTO

N /BOOK NO: '
SE /IDANS LE REGISTRE NO

APR 2 6 2018

PER PAR: )?v/
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Schedule “A”

See attached.
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Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) FRIDAY, THE 22"°
JUSTICE PATTILLO ) DAY OF MARCH, 2019

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
ROTHMANS, BENSON & HEDGES INC.

Applicant

SECOND AMENDED AND RESTATED INITIAL ORDER

THIS APPLICATION, made by Rothmans, Benson & Hedges Inc. (the “Applicant”),
pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”) was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING (i) the affidavit of Peter Luongo sworn March 22, 2019 and the exhibits
thereto (the “Luongo Affidavit™) and (ii) the pre-filing report dated March 22, 2019 of Ernst &
Young Inc. (“EYI”) in its capacity as the proposed Monitor of the Applicant, and on hearing the

submissions of counsel for the Applicant and EYI, and on reading the consent of EYI to act as

the Monitor,
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SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of
Application and the Application Record is hereby abridged and validated so that this Application
is properly returnable today and hereby dispenses with further service thereof.

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicant is a company to which
the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicant shall have the authority to file and may,
subject to further order of this Court, file with this Court a plan of compromise or arrangement

(hereinafter referred to as the “Plan”).
DEFINITIONS
4. THIS COURT ORDERS that for purposes of this Order:

(a) “Deposit Posting Order” means the order of the Court of Appeal of Quebec granted
October 27, 2015 and any other Order requiring the posting of security or the

payment of a deposit in respect of the Quebec Class Actions;

(b)  “Pending Litigation” means any and all actions, applications and other lawsuits
existing at the time of this Order in which the Applicant is a named defendant or
respondent (either individually or with other Persons (as defined below)) relating in
any way whatsoever to a Tobacco Claim, including, without limitation, the Quebec
Class Actions, the Class Actions, the Health Care Actions, the Tobacco Growers’
Action and the Individual Actions (as each of those terms is defined in the Luongo
Affidavit);
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(d)

(e)

®

“PMI Group” means Philip Morris International Inc. and all entities related to or

affiliated with it, other than the Applicant;

“Quebec Class Actions” means the proceedings in the Quebec Superior Court and
the Court of Appeal of Quebec in (i) Cécilia Létourneau et al. v. JTI-Macdonald
Corp., Imperial Tobacco Canada Limited and Rothmans, Benson & Hedges Inc. and
(ii) Conseil Québécois sur le Tabac et la Santé and Jean-Yves Blais v. JTI-Macdonald
Corp., Imperial Tobacco Canada Limited and Rothmans, Benson & Hedges Inc. and
all decisions and orders in such proceedings, including, without limitation, the

Deposit Posting Order;

“Sales & Excise Taxes” means all goods and services, harmonized sales or other
applicable federal, provincial or territorial sales taxes, and all federal excise taxes and

customs and import duties and all federal, provincial and territorial tobacco taxes;

“Tobacco Claim” means any right or claim (including, without limitation, a claim for
contribution or indemnity) of any Person against or in respect of the Applicant or any
member of the PMI Group that has been advanced (including, without limitation, in
the Pending Litigation), that could have been advanced or that could be advanced,

and whether such right or claim is on such Person’s own account, on behalf of
another Person, as a dependent of another Person or on behalf of a certified or
proposed class or made or advanced as a government body or agency, insurer,

employer or otherwise, under or in connection with:

(i)  applicable law, to recover damages in respect of the development,
manufacture, production, marketing, advertising, distribution, purchase or
sale of Tobacco Products, the use of or exposure to Tobacco Products or
any representation in respect of Tobacco Products, in Canada or, in the
case of the Applicant, anywhere else in the world; or

(i)  the HCCR Legislation (as defined in the Luongo Affidavit),
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excluding any right or claim of a supplier relating to goods or services supplied to, or
the use of leased or licensed property by, the Applicant or any member of the PMI
Group; and

(2) “Tobacco Products” means tobacco or any product made or derived from tobacco or
containing nicotine that is intended for human consumption, including any
component, part, or accessory of or used in connection with a tobacco product,
including cigarettes, cigarette tobacco, roll your own tobacco, smokeless tobacco,
electronic cigarettes, vaping liquids and devices, heat-not-burn tobacco, and any other
tobacco or nicotine delivery systems and shall include materials, products and by-

products derived from or resulting from the use of any tobacco products.
POSSESSION OF PROPERTY AND OPERATIONS

5. THIS COURT ORDERS that the Applicant shall remain in possession and control of its
current and future assets, undertakings and properties of every nature and kind whatsoever, and
wherever situate including all proceeds thereof (the “Property”). Subject to further Order of this
Court, the Applicant shall continue to carry on business in a manner consistent with the
preservation of its business (the “Business”) and Property. The Applicant is authorized and
empowered to continue to retain and employ the employees, independent contractors,
consultants, agents, experts, accountants, counsel and such other persons (collectively
“Assistants”) currently retained or employed by it, with liberty to retain such further Assistants
as it deems reasonably necessary or desirable in the ordinary course of business, to preserve the

value of the Property or the Business, or for the carrying out of the terms of this Order.

6. THIS COURT ORDERS that the Applicant shall be entitled to continue to utilize the
bank accounts currently used by it as described in the Luongo Affidavit and to use or replace
them with other accounts from time to time for similar purposes (the "Bank Accounts") and that
any present or future bank providing the Bank Accounts and related services (“Banking
Services”) shall not be under any obligation whatsoever to inquire into the propriety, validity or
legality of any transfer, payment, collection or other action taken to, from or with the Bank

Accounts, or as to the use or application by the Applicant of funds transferred, paid, collected or
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otherwise dealt with in or to the Bank Accounts, shall be entitled to provide Banking Services

without any liability in respect thereof to any Person other than the Applicant, pursuant to the

terms of the documentation applicable to the Bank Accounts and Banking Services, and shall be,

in its capacity as provider of the Bank Accounts and Banking Services, an unaffected creditor

under the Plan with regard to any claims or expenses it may suffer or incur in connection with

the provision of the Bank Accounts and Banking Services.

7.

THIS COURT ORDERS that the Applicant shall be entitled but not required to pay the

following expenses whether incurred prior to, on or after the date of this Order:

(a)

(b)

(©)

(d)

all outstanding and future wages, salaries, commissions, compensation, vacation pay,
bonuses, incentive plan payments, employee and retiree pension and other benefits
and related contributions and payments (including, without limitation, expenses
related to employee and retiree medical, dental, disability, life insurance and similar
benefit plans or arrangements, employee assistance programs and contributions to or
any payments in respect of the Registered Pension Plans, the Non-Registered Pension
Plans and the RRSP (each as defined in the Luongo Affidavit)), reimbursement
expenses (including, without limitation, amounts charged to corporate credit cards),
termination pay, salary continuance and severance pay, all of which is payable to or
in respect of employees, independent contractors and other personnel, in each case
incurred in the ordinary course of business and consistent with existing compensation

policies and arrangements or with Monitor approval;

the fees and disbursements of any Assistants retained or employed by the Applicant at

their standard rates and charges;

any payment under or in respect of any Trade Program (as defined in the Luongo

Affidavit) operated by the Applicant; and

any expense that was incurred during or that pertains to the period prior to the date of
this Order if, in the opinion of the Applicant and with the consent of the Monitor, the

applicable payee or the payment of such expense is necessary or desirable for the
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preservation of the Business or the Property or the ongoing operations of the

Applicant.

8. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, the
Applicant shall be entitled but not required to pay all reasonable expenses incurred by the
Applicant in carrying on the Business in the ordinary course after this Order, and in carrying out

the provisions of this Order, which expenses shall include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without limitation, payments on account of
insurance (including directors and officers insurance), maintenance and security

services;

(b) capital expenditures other than as permitted in clause (a) above to replace or
supplement the Property or that are otherwise of benefit to the Business, provided that
Monitor approval is obtained for any single such expenditure in excess of $1,000,000

or an aggregate of such expenditures in a calendar year in excess of $10,000,000; and

(c) payment for goods or services supplied or to be supplied to the Applicant on or after

the date of this Order (including the payment of any royalties or shared services).

9. THIS COURT ORDERS that the Applicant is authorized to complete outstanding
transactions and engage in new transactions with the members of the PMI Group and to continue,
on and after the date hereof, to buy and sell goods and services and to allocate, collect and pay
costs, expenses and other amounts from and to the members of the PMI Group, including
without limitation in relation to finished, unfinished and semi-finished materials, personnel,
administrative, technical and professional services, and royalties and fees in respect of trademark
licences (collectively, all transactions and all inter-company policies and procedures between the
Applicant and any member of the PMI Group, the “Intercompany Transactions”) in the
ordinary course of business or as otherwise approved by the Monitor. All Intercompany
Transactions in the ordinary course of business between the Applicant and any member of the

PMI Group, including the provision of goods and services from any member of the PMI Group
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to the Applicant, shall continue on terms consistent with existing arrangements or past practice

or as otherwise approved by the Monitor.

10.

THIS COURT ORDERS that the Applicant shall remit, in accordance with legal

requirements, or pay (whether levied, accrued or collected before, on or after the date of this

Order):

(@

(b)

©

11.

any statutory deemed trust amounts in favour of the Crown in right of Canada or of
any Province thereof or any other taxation authority which are required to be
deducted from employees’ wages, including, without limitation, amounts in respect of
(i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec Pension Plan, and

(iv) income taxes;

all Sales & Excise Taxes required to be remitted by the Applicant in connection with

the Business; and

any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the Business

by the Applicant.

THIS COURT ORDERS that the Applicant is authorized to post and to continue to have

posted cash collateral, letters of credit, performance bonds, payment bonds, guarantees and other

forms of security from time to time, in an aggregate amount not exceeding $31,100,000 (the

“Bonding Collateral®), to satisfy regulatory or administrative requirements to provide security

that have been imposed on it in the ordinary course and consistent with past practice in relation

to the collection and remittance of federal excise taxes and customs and import duties and

federal, provincial and territorial tobacco taxes, whether the Bonding Collateral is provided

directly or indirectly by the Applicant as such security and the Applicant is authorized to post
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and to continue to have posted cash collateral with Citibank Canada and any other issuers of

Bonding Collateral as security therefor.

12. THIS COURT ORDERS that the Canadian federal, provincial and territorial authorities
entitled to receive payments or collect monies from the Applicant in respect of Sales & Excise
Taxes are hereby stayed during the Stay Period from requiring that any additional bonding or
other security be posted by or on behalf of the Applicant in connection with Sales & Excise

Taxes or any other matters for which such bonding or security may otherwise be required.

13. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Applicant shall pay all amounts constituting rent or payable as
rent under real property leases (including, for greater certainty, common area maintenance
charges, utilities and realty taxes and any other amounts payable to the landlord under the lease)
or as otherwise may be negotiated between the Applicant and the landlord from time to time
(“Rent”), for the period commencing from and including the date of this Order, at such intervals
as such Rent is usually paid in the ordinary course of business. On the date of the first of such
payments, any Rent relating to the period commencing from and including the date of this Order

shall also be paid.

14.  THIS COURT ORDERS that, except as specifically permitted herein, the Applicant is
hereby directed, until further Order of this Court: (a) to make no payments of principal, interest
thereon or otherwise on account of amounts owing by the Applicant or claims to which it is
subject to any of its creditors as of this date and to post no security in respect of any such
amounts or claims, including pursuant to any order or judgment; (b) to grant no security
interests, trust, liens, charges or encumbrances upon or in respect of any of its Property; and (c)

to not grant credit or incur liabilities except in the ordinary course of the Business.
RESTRUCTURING

15. THIS COURT ORDERS that the Applicant shall, subject to such requirements as are
imposed by the CCAA, have the right to:
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(a) permanently or temporarily cease, downsize or shut down any of its business or
operations, and to dispose of redundant or non-material assets not exceeding
$5,000,000 in any one transaction or $10,000,000 in any calendar year in the
aggregate;

(b)  terminate the employment of such of its employees or temporarily lay off such of its

employees as it deems appropriate;

(©) pursue all avenues of refinancing of the Business or Property, in whole or part,
subject to prior approval of this Court being obtained before any material refinancing;

and
(d)  pursue all avenues to resolve any of the Tobacco Claims, in whole or in part,

all of the foregoing to permit the Applicant to proceed with an orderly restructuring of the

Business (the “Restructuring”).

16.  THIS COURT ORDERS that the Applicant shall provide each of the relevant landlords
with notice of the Applicant’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Applicant’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Applicant, or by further Order of this Court
upon application by the Applicant on at least two (2) days’ notice to such landlord and any such
secured creditors. If the Applicant disclaims or resiliates the lease governing such leased
premises in accordance with Section 32 of the CCAA, it shall not be required to pay Rent under
such lease pending resolution of any such dispute (other than Rent payable for the notice period
provided for in Section 32(5) of the CCAA), and the disclaimer or resiliation of the lease shall be

without prejudice to the Applicant’s claim to the fixtures in dispute.
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17.  THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA, then (a) during the notice period prior to the effective time
of the disclaimer or resiliation, the landlord may show the affected leased premises to
prospective tenants during normal business hours, on giving the Applicant and the Monitor 24
hours’ prior written notice, and (b) at the effective time of the disclaimer or resiliation, the
relevant landlord shall be entitled to take possession of any such leased premises without waiver
of or prejudice to any claims or rights such landlord may have against the Applicant in respect of
such lease or leased premises, provided that nothing herein shall relieve such landlord of its

obligation to mitigate any damages claimed in connection therewith.
STAY OF PROCEEDINGS

18.  THIS COURT ORDERS that until and including June 28, 2019, or such later date as
this Court may order (the “Stay Period”), no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”), including but not limited to an application for leave to appeal to
the Supreme Court of Canada in the Quebec Class Actions (a “QCA Leave Application”), the
Pending Litigation and any other Proceeding in relation to a Tobacco Claim, shall be
commenced, continued or take place by, against or in respect of the Applicant, the Monitor or the
Court-Appointed Mediator (defined below), or affecting the Business or the Property or the
funds deposited pursuant to the Deposit Posting Order, except with leave of this Court, and any
and all Proceedings currently under way or directed to take place by, against or in respect of the
Applicant or affecting the Business or the Property or the funds deposited pursuant to the
Deposit Posting Order are hereby stayed and suspended pending further Qrder of this Court. All
counterclaims, cross-claims and third party claims of the Applicant in thq Pending Litigation are

likewise subject to this stay of Proceedings during the Stay Period. \9\‘ e Qpp\\ -

19.  THIS COURT ORDERS that during the Stay Period, (i) none of the Pending Litigation
or any Proceeding in relation thereto shall be commenced, continued or take place against or in
respect of any Person named as a defendant or respondent (other than Imperial Tobacco Canada
Limited, Imperial Tobacco Company Limited or JTI-Macdonald Corp.) in any of the Pending

Litigation (such Persons, the “Other Defendants”™); and (ii) no Proceeding in Canada that relates
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in any way to a Tobacco Claim or to the Applicant, the Business or the Property shall be
commenced, continued or take place against or in respect of any member of the PMI Group;
except with leave of this Court, and any and all such Proceedings currently underway or directed
to take place against or in respect of any of the Other Defendants or any member of the PMI
Group, or affecting the Business or the Property or the funds deposited pursuant to the Deposit
Posting Order are hereby stayed and suspended pending further Order of this Court.

20. THIS COURT ORDERS that, to the extent any prescription, time or limitation period
relating to any Proceeding by, against or in respect of the Applicant, any of the Other Defendants
or any member of the PMI Group that is stayed pursuant to this Order may expire, including but
not limited to any prescription of time whereby the Applicant would be required to commence
the QCA Leave Application, the term of such prescription, time or limitation period shall hereby

be deemed to be extended by a period equal to the Stay Period.
NO EXERCISE OF RIGHTS OR REMEDIES

21.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons” and each being a “Person”), against or in respect of the
Applicant or the Monitor, or affecting the Business or the Property or to obtain the funds
deposited pursuant to the Deposit Posting Order (including, for greater certainty, any
enforcement process or steps or other rights and remedies under or relating to the Quebec Class
Actions against the Applicant or the Property), are hereby stayed and suspended except with the
written consent of the Applicant and the Monitor, or leave of this Court, provided that nothing in
this Order shall (i) empower the Applicant to carry on any business which the Applicant is not
lawfully entitled to carry on, (ii) affect such investigations, actions, suits or proceedings by a
regulatory body as are permitted by Section 11.1 of the CCAA, (iii) prevent the filing of any
registration to preserve or perfect a security interest, or (iv) prevent the registration of a claim for

lien.
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NO INTERFERENCE WITH RIGHTS

22. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicant, except with the

written consent of the Applicant and the Monitor, or leave of this Court.
CONTINUATION OF SERVICES

23.  THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Applicant or statutory or regulatory mandates for the supply of goods and/or
services including, without limitation, all computer software, communication and other data
services, centralized banking services, payroll services, insurance, transportation services, utility,
customs clearing, warehouse or logistical services, or other services to the Business or the
Applicant, are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Applicant, and that the Applicant shall be entitled to the continued use of its current premises,
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Applicant in accordance with normal payment practices of the Applicant or
such other practices as may be agreed upon by the supplier or service provider and each of the

Applicant and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

24,  THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration provided on or after the date of this Order, nor
shall any Person be under any obligation on or after the date of this Order to advance or re-
advance any monies or otherwise extend any credit to the Applicant. Nothing in this Order shall

derogate from the rights conferred and obligations imposed by the CCAA.
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SALES AND EXCISE TAX CHARGE

25.  THIS COURT ORDERS that the Canadian federal, provincial and territorial authorities
that are entitled to receive payments or collect monies from the Applicant in respect of Sales &
Excise Taxes shall be entitled to the benefit of and are hereby granted a charge (the “Sales and
Excise Tax Charge”) on the Property, which charge shall not exceed an aggregate amount of
$270,000,000, as security for all amounts owing by the Applicant in respect of Sales & Excise
Taxes, after taking into consideration any Bonding Collateral posted in respect thereof. The

Sales and Excise Tax Charge shall have the priority set out in paragraphs 45 and 47 herein.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

26. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Applicant with respect to any claim
against the directors or officers that arose before the date hereof and that relates to any
obligations of the Applicant whereby the directors or officers are alleged under any law to be
liable in their capacity as directors or officers for the payment or performance of such

obligations.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

27.  THIS COURT ORDERS that the Applicant shall indemnify its directors and officers
against obligations and liabilities that they may incur as directors or officers of the Applicant
after the commencement of the within proceedings, except to the extent that, with respect to any
officer or director, the obligation or liability was incurred as a result of the director’s or officer’s

gross negligence or wilful misconduct.

28.  THIS COURT ORDERS that the directors and officers of the Applicant shall be entitled
to the benefit of and are hereby granted a charge (the “Directors’ Charge’) on the Property,

which charge shall not exceed an aggregate amount of $7,000,000, as security for the indemnity
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provided in paragraph 27 of this Order. The Directors’ Charge shall have the priority set out in
paragraphs 45 and 47 herein.

29.  THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the Directors’ Charge, and (b) the Applicant’s directors and officers shall only be
entitled to the benefit of the Directors’ Charge to the extent that they do not have coverage under
any directors’ and officers’ insurance policy, or to the extent that such coverage is insufficient to

pay amounts indemnified in accordance with paragraph 27 of this Order.
APPOINTMENT OF MONITOR

30.  THIS COURT ORDERS that EYI is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the business and financial affairs of the Applicant
with the powers and obligations set out in the CCAA or set forth herein and that the Applicant
and its shareholders, officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the Applicant pursuant to this Order, and shall co-operate fully with the Monitor
in the exercise of its powers and discharge of its obligations and provide the Monitor with the
assistance that is necessary to enable the Monitor to adequately carry out the Monitor’s

functions.

31.  THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicant’s receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters

as may be relevant to the proceedings herein;

(c) advise the Applicant in its preparation of the Applicant’s cash flow statements, which

information shall be reviewed with the Monitor;
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advise the Applicant in its development of the Plan and any amendments to the Plan;

assist the Applicant, to the extent required by the Applicant, with the holding and

administering of creditors’ or shareholders’ meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books, records,
data, including data in electronic form, and other financial documents of the
Applicant, to the extent that is necessary to adequately assess the Applicant’s

business and financial affairs or to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance

of its obligations under this Order;

assist the Applicant, to the extent required by the Applicant, in its efforts to explore

the potential for a resolution of any of the Tobacco Claims;

consult with the Court-Appointed Mediator in connection with the Court-Appointed
Mediator’s mandate, including in relation to any negotiations to settle any Tobacco

Claims and the development of the Plan; and

perform such other duties as are required by this Order or by this Court from time to

time.

THIS COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

33.

THIS COURT ORDERS that nothing herein contained shall require the Monitor to

occupy or to take control, care, charge, possession or management (separately and/or

collectively, “Possession”) of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
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or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, the Ontario Occupational Health and Safety Act, the Quebec Environment
Quality Act, the Quebec Act Respecting Occupational Health and Safety and regulations
thereunder (the “Environmental Legislation™), provided however that nothing herein shall
exempt the Monitor from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in
pursuance of the Monitor’s duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

34. THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicant
and the Court-Appointed Mediator with information provided by the Applicant in response to
reasonable requests for information made in writing by such creditor addressed to the Monitor.
The Monitor shall not have any responsibility or liability with respect to the information
disseminated by it pursuant to this paragraph. In the case of information that the Monitor has
been advised by the Applicant is confidential, the Monitor shall not provide such information to
creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicant may agree.

35. THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order, save
and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

36. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicant shall be paid their reasonable fees and disbursements, in each case at their standard

rates and charges, by the Applicant as part of the costs of these proceedings. The Applicant is
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hereby authorized and directed to pay the accounts of the Monitor, counsel for the Monitor and
counsel for the Applicant on a bi-weekly basis and, in addition, the Applicant is hereby
authorized to pay the Monitor and counsel to the Monitor, retainers in the amount of $250,000
and $50,000 respectively to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.

37.  THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

38. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicant shall be entitled to the benefit of and are hereby granted a charge (the
“Administration Charge”) on the Property, which charge shall not exceed an aggregate amount
of $3,000,000, as security for their professional fees and disbursements incurred at the standard
rates and charges of the Monitor and such counsel, both before and after the making of this Order
in respect of these proceedings. The Administration Charge shall have the priority set out in

paragraphs 45 and 47 hereof.
COURT-APPOINTED MEDIATOR

39. THIS COURT ORDERS that the Hon. Warren K. Winkler, Q.C. is hereby appointed, as
an officer of the Court and shall act as a neutral third party (the “Court-Appointed Mediator™)

to mediate a global settlement of the Tobacco Claims.

40. THIS COURT ORDERS that in carrying out his mandate, the Court-Appointed

Mediator may, among other things:

(a) Adopt processes which, in his discretion, he considers appropriate to facilitate

negotiation of a global settlement;

(b)  Retain independent legal counsel and such other advisors and persons as the Court-
Appointed Mediator considers necessary or desirable to assist him in carrying out his

mandate;
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(c) Consult with all Persons with Tobacco Claims (“Tobacco Claimants”), the Monitor,
the Applicant, the Co-Defendants (as defined in the Luongo Affidavit), other
creditors and stakeholders of the Applicant and/or the Co-Defendants and any other
persons the Court-Appointed Mediator considers appropriate;

(d)  Accept a court appointment of similar nature in any proceedings under the CCAA
commenced by a company that is a co-defendant or respondent with the Applicant or
the Co-Defendants in any action brought by one or more Tobacco Claimants,

including the Pending Litigation; and,

(e) Apply to this Court for advice and directions as, in his discretion, the Court-
Appointed Mediator deems necessary.

41. THIS COURT ORDERS that, subject to an agreement between the Applicant and the
Court-Appointed Mediator, all reasonable fees and disbursements of the Court-Appointed
Mediator and his legal counsel and financial and other advisors as may have been incurred by
them prior to the date of this Order or which shall be incurred by them in relation to carrying
out his mandate shall be paid by the Applicant and the Co-Defendants on a monthly basis,
forthwith upon the rendering of accounts to the Applicant and the Co-Defendants.

42. THIS COURT ORDERS that the Court-Appointed Mediator shall be entitled to the
benefit of and is hereby granted a charge (the “Court-Appointed Mediator Charge”) on the
Property, which charge shall not exceed an aggregate amount of $1 million, as security for his
fees and disbursements and for the fees and disbursements of his legal counsel and financial and
other advisors, in each case incurred at their standard rates and charges, both before and after the
making of this Order in respect of these proceedings. The Court-Appointed Mediator Charge
shall have the priority set out in paragraphs 45 and 47 hereof.

43. THIS COURT ORDERS that the Court-Appointed Mediator is authorized to take all
steps and to do all acts necessary or desirable to carry out the terms of this Order, including
dealing with any Court, regulatory body or other government ministry, department or agency,

and to take all such steps as are necessary or incidental thereto.
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44, THIS COURT ORDERS that, in addition to the rights and protections afforded as an
officer of this Court, the Court-Appointed Mediator shall incur no liability or obligation as a
result of his appointment or the carrying out of the provisions of this Order, save and except for
any gross negligence or wilful misconduct on his part. Nothing in this Order shall derogate from

the protections afforded a person pursuant to Section 142 of the Courts of Justice Act (Ontario).
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

45.  THIS COURT ORDERS that the priorities of the Administration Charge, the Court-
Appointed Mediator Charge, the Directors’ Charge and the Sales and Excise Tax Charge

(collectively, the “Charges”), as among them, shall be as follows:

First — Administration Charge (to the maximum amount of $3,000,000) and the
Court-Appointed Mediator Charge (to the maximum amount of $1,000,000), pari

passu,
Second — Directors’ Charge (to the maximum amount of $7,000,000); and

Third — Sales and Excise Tax Charge (to the maximum amount of $270,000,000).

46. THIS COURT ORDERS that the filing, registration or perfection of the Charges shall
not be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect.

47.  THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property and such Charges shall rank in priority to all other security interests, trusts, liens,
charges, encumbrances and claims of secured creditors, statutory or otherwise (collectively, the

“Encumbrances”) in favour of any Person in respect of such Property, save and except for:

(a) purchase-money security interests or the equivalent security interests under various
provincial legislation and financing leases (that, for greater certainty, shall not include

trade payables);
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(b) statutory super-priority deemed trusts and liens for unpaid employee source

deductions;

(c) deemed trusts and liens for any unpaid pension contribution or deficit with respect to
the Registered Pension Plans, but only to the extent that any such deemed trusts and
liens are statutory super-priority deemed trusts and liens afforded priority by statute

over all pre-existing Encumbrances granted or created by contract;

(d) liens for unpaid municipal property taxes or utilities that are given first priority over

other liens by statute; and

(e) cash collateral deposited with a financial institution as security for letters of credit or

bank guarantees issued by the financial institution at the request of the Applicant.

48.  THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicant shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges, unless the Applicant also
obtains the prior written consent of the Monitor and the beneficiaries of the Charges affected

thereby (collectively, the “Chargees”), or further Order of this Court.

49.  THIS COURT ORDERS that the Charges shall not be rendered invalid or
unenforceable and the rights and remedies of the Chargees shall not otherwise be limited or
impaired in any way by (a) the pendency of these proceedings and the declarations of insolvency
made herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the Bankruptcy
and Insolvency Act of Canada (the “BIA”), or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made pursuant
to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation
of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or
other agreement (collectively, an “Agreement’) which binds the Applicant, and notwithstanding

any provision to the contrary in any Agreement:
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(a) the creation of the Charges shall not create or be deemed to constitute a breach by the

Applicant of any Agreement to which it is a party;

(b)  none of the Chargees shall have any liability to any Person whatsoever as a result of
any breach of any Agreement caused by or resulting from the creation of the Charges;

and

(c) the payments made by the Applicant pursuant to this Order and the granting of the
Charges do not and will not constitute preferences, fraudulent conveyances, transfers
at undervalue, oppressive conduct, or other challengeable or voidable transactions

under any applicable law.

50.  THIS COURT ORDERS that any Charge created by this Order over leases of real

property in Canada shall only be a Charge in the Applicant’s interest in such real property leases.
SERVICE AND NOTICE

51. THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe
and Mail (National Edition) and La Presse a notice containing the information prescribed under
the CCAA as well as the date of the Comeback Motion (as defined below), (ii) within five days
after the date of this Order or as soon as reasonably practicable thereafter, (A) make this Order
publicly available in the manner prescribed under the CCAA, (B) send, in the prescribed manner,
a notice (which shall include the date of the Comeback Motion) to every known creditor who has
a claim (contingent, disputed or otherwise) against the Applicant of more than $1,000, except
with respect to (I) plaintiffs in the Pending Litigation, in which cases the Monitor shall only send
a notice to counsel of record, as applicable, (II) beneficiaries of the Registered Pension Plans (as
that term is defined in the Luongo Affidavit), in which case the Monitor shall only send a notice
to the trustees of each of the Registered Pension Plans and the Financial Services Commission of
Ontario and the Régie Des Rentes Du Québec, as applicable, and (III) current and former
employees of the Applicant; and (C) prepare a list showing the names and addresses of those
creditors and the estimated amounts of those claims, and make it publicly available in the

prescribed manner, all in accordance with Section 23(1)(a) of the CCAA and the regulations
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made thereunder. The list referenced at subparagraph (C) above shall not include the names,
addresses, or estimated amounts of the claims of those creditors who are individuals or any

personal information in respect of an individual.

52. THIS COURT ORDERS that the E-Service Guide of the Commercial List (the
“Guide”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Guide (which can be found on the Commercial List
website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-
commercial/) shall be valid and effective service. Subject to Rule 17.05, this Order shall
constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure.
Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 13 of the Guide, service of
documents in accordance with the Guide will be effective on transmission. This Court further
orders that a Case Website shall be established by the Monitor in accordance with the Guide with
the following URL: www.ey.com/ca/rbh (the “Case Website”).

53.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Guide is not practicable, the Applicant and the Monitor are at liberty to serve or
distribute this Order, any other materials and orders in these proceedings and any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery, facsimile or other electronic transmission to the Applicant’s creditors or other

interested parties at their respective addresses as last shown on the records of the Applicant and
that any such service or notice by courier, personal delivery, facsimile or other electronic
transmission shall be deemed to be received on the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

54.  THIS COURT ORDERS that the Applicant is authorized to rely upon the notice
provided in paragraph 51 to provide notice of the comeback motion to be heard on a date to be
set by this Court upon the granting of this Order (the “Comeback Motion™) and shall only be
required to serve motion materials relating to the Comeback Motion, in accordance with the
Guide, upon those parties who serve a Notice of Appearance in this proceeding prior to the date

of the Comeback Motion.
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55.  THIS COURT ORDERS that the Monitor shall create, maintain and update as
necessary a list of all Persons appearing in person or by counsel in this proceeding (the “Service
List”). The Monitor shall post the Service List, as may be updated from time to time, on the
Case Website as part of the public materials to be recorded thereon in relation to this proceeding.
Notwithstanding the foregoing, the Monitor shall have no liability in respect of the accuracy of

or the timeliness of making any changes to the Service List.

56. THIS COURT ORDERS that the Applicant and the Monitor and their counsel are at
liberty to serve or distribute this Order, any other materials and orders as may be reasonably
required in these proceedings, including any notices, or other correspondence, by forwarding true
copies thereof by electronic message to the Applicant’s creditors or other interested parties and
their advisors. For greater certainty, any such distribution or service shall be deemed to be in
satisfaction of a legal or juridical obligation, and notice requirements within the meaning of

clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 8100 2-175 (SOR/DORS).

57. THIS COURT ORDERS that, subject to paragraph 58, all motions in this proceeding
are to be brought on not less than seven (7) calendar days' notice to all persons on the Service

List. Each Notice of Motion shall specify a date (the “Return Date”) and time for the hearing.

58.  THIS COURT ORDERS that motions for relief on an urgent basis need not comply

with the notice protocol described herein.

59.  THIS COURT ORDERS that any interested Person wishing to object to the relief
sought in a motion must serve responding motion material or, if they do not intend to file
material, a notice in all cases stating the objection to the motion and the grounds for such
objection in writing (the “Responding Material™) to the moving party, the Applicant and the
Monitor, with a copy to all Persons on the Service List, no later than 5 p.m. on the date that is

four (4) calendar days prior to the Return Date (the “Objection Deadline™).

60. THIS COURT ORDERS that, if no Responding Materials are served by the Objection

Deadline, the judge having carriage of the motion (the “Presiding Judge”) may determine:
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(a) whether a hearing is necessary;

(b)  whether such hearing will be in person, by telephone or by written submissions only;

and
(c) the parties from whom submissions are required

(collectively, the “Hearing Details”). In the absence of any such determination, a hearing will

be held in the ordinary course.

61. THIS COURT ORDERS that, if no Responding Materials are served by the Objection
Deadline, the Monitor shall communicate with the Presiding Judge regarding whether a
determination has been made by the Presiding Judge concerning the Hearing Details. The
Monitor shall thereafter advise the Service List of the Hearing Details and the Monitor shall
report upon its dissemination of the Hearing Details to the Court in a timely manner, which may

be contained in the Monitor's next report in the proceeding.

62. THIS COURT ORDERS that if any party objects to the motion proceeding on the
Return Date or believes that the Objection Deadline does not provide sufficient time to respond
to the motion, such objecting party shall, promptly upon receipt of the Notice of Motion and in
any event prior to the Objection Deadline, contact the moving party and the Monitor (together
with the objecting party and any other party who has served Responding Materials, the
“Interested Parties”) to advise of such objection and the reasons therefor. If the Interested
Parties are unable to resolve the objection to the timing and schedule for the motion following
good faith consultations, the Interested Parties may seek a scheduling appointment before the
Presiding Judge to be held prior to the Return Date or on such other date as may be mutually
agreed by the Interested Parties or as directed by the Presiding Judge to establish a schedule for
the motion. At the scheduling appointment, the Presiding Judge may provide directions
including a schedule for the delivery of any further materials and the hearing of the contested
motion, and may address such other matters, including interim relief, as the Court may see fit.
Notwithstanding the foregoing, the Presiding Judge may require the Interested Parties to proceed

with the contested motion on the Return Date or on any other date as may be directed by the
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Presiding Judge or as may be mutually agreed by the Interested Parties, if otherwise satisfactory
to the Presiding Judge.

GENERAL

63. THIS COURT ORDERS that the Applicant or the Monitor may from time to time apply
to this Court to amend, vary, supplement or replace this Order or for advice and directions
concerning the discharge of their respective powers and duties under this Order or the

interpretation or application of this Order.

64. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicant, the Business or the Property.

65. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or outside of Canada, to give
effect to this Order and to assist the Applicant, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals and regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to
the Applicant and to the Monitor, as an officer of this Court, as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,

or to assist the Applicant and the Monitor and their respective agents in carrying out the terms of
this Order.

66. THIS COURT ORDERS that each of the Applicant and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.
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67.  THIS COURT ORDERS that any interested party (including the Applicant and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days’
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

68.  THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard/Daylight Time on the date of this Order (the “Effective Time”) and
that from the Effective Time to the time of the granting of this Order any action taken or notice
given by any creditor of the Applicant or by any other Person to commence or continue any
enforcement, realization, execution or other remedy of any kind whatsoever against the
Applicant, the Property, the Business or the funds deposited pursuant to the Deposit Posting

Order shall be deemed not to have been taken or given, as the case may be.

VV\@%S(‘
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ONTARIO SUPERIOR COURT OFEY{§DCE

Participant Information

Please upload a completed participant information form into the Caselines event folder/bundle. Where
possible, the moving party for the event is asked to coordinate with other parties to complete one form for the
hearing.” In criminal matters, each party may upload their own form. The participant information form must be
saved using the court’s document naming convention (e.g. Participant Information — All Parties — 1-JUN-2021
or Participant Information — Defendant Smith — 01-JUN-2021).

CASE INFORMATION

Court File Number(s)

Court File No. CV-19-616077-00CL

Court File No. CV-19-616779-00CL
Court File No. CV-19-615862-00CL

Court Location

Toronto

Case Name

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985 c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED
AND IMPERIAL TOBACCO COMPANY LIMITED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF JTI-MACDONALD CORP.

Date of Hearing

March 28, 2023

PARTICIPANT INFORMATION

For Plaintiff, Applicant, Moving Party, Crown:

~ Name of Person
~ Appearing

be addressed, e.g.
preferred pronouns)

"(andfh'owfthey wish to -

~ Name of Party [ PhoneNumber [  Email Address

John MacDonald
Deborah Glendinning
Craig Lockwood
Marc Wasserman
Marleigh Dick

Osler, Hoskin &
Harcourt LLP

jmacdonald@osler.com
dglendinning@osler.com
clockwood@osler.com
mwasserman@osler.com
mdick@osler.com

416.862.5672
416.862.4714
461.862.5988
416.862.4908
416.862.4725

Imperial Tobacco Canada
Limited and Imperial Tobacco
Company Limited

1 The Participant information Form replaced the Counsel Slip.
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. Paul Steep Rothmans, Benson & Hedges | 416.601.7998 psteep@mccarthy.ca
James Gage Inc. 416.601.7539 jgage@mccarthy.ca
Natasha Rambaran 416.601.8110 nrambaran@mccarthy.ca
McCarthy Tétrault
LLP
Robert Thornton JTI-MacDonald Corp. 416.304.0560 rthornton@tgf.ca
Rebecca Kennedy 416.304.0603 rkennedy@tgf.ca
Thornton Grout
Finnigan LLP
For Defendant, Responding Party, Defence:
Name of Person |  Name of Party | Phone Number2 |  Email Address
Appearing | o e |
(and how they wish to
- be addressed, e.g.
preferred pronouns)
n/a
For Other:
- NameofPerson |  Name of Party | PhoneNumber’ |  Email Address
Appearing e i Sl e b v
(and how they wish to.
be addressed, e.g.
 preferred pronouns) . _ | - . ; e
Greg Watson FTI Consulting Canada Inc. in | 416.649.8077 greg.watson@fticonsulting.com
Kamran Hamidi its capacity as court-appointed | 416.649.8068 kamran.hamidi@fticonsulting.com
FTI Consulting Monitor of Imperial Tobacco
Canada Inc. Canada Limited and Imperial
Tobacco Company Limited
Murray McDonald Ernst & Young Inc. in its 416.943.3016 murray.a.mcdonald@ca.ey.com
Ernst & Young Inc. capacity as court-appointed
Monitor of Rothmans, Benson
& Hedges Inc.
Paul Casey Deloitte Restructuring Inc. in 416.775.7172 paucasey@deloitte.ca
Phil Reynolds its capacity as Monitor of JTI- | 416.956.9200 philreynolds@deloitte.ca
Warren Leung Macdonald Corp. 416.874.4461 waleung@deloitte.ca
Connie Chen kanglchen@deloitte.ca
Deloitte
Restructuring Inc.
2 Please provide a phone number where you can be reached during the hearing, if necessary. E40

? Please provide a phone number where you can be reached during the hearing, if necessary.
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Natasha MacParland
Chanakya Sethi
Benjamin Jarvis

Davies Ward Phillips
& Vineberg LLP

FTI Consulting Canada Inc. in
its capacity as court-appointed
Monitor of Imperial Tobacco
Canada Limited and Imperial
Tobacco Company Limited

416.863.5567
416.863.5516
514-807-0621

E164—

nmacparland@dwpv.com
csethi@dwpv.com
bjarvis@dwpv.com

Jane Dietrich
Cassels Brock &

Ernst & Young Inc. in its
capacity as court-appointed

416.860.5223

jdietrich@cassels.com

Blackwell LLP Monitor of Rothmans, Benson

& Hedges Inc.
Linc Rogers Deloitte Restructuring Inc. in 416.863.4168 linc.rogers@blakes.com
Jake Harris its capacity as Monitor of JTI- | 416.863-2523

Blake, Cassels &
Graydon LLP

Macdonald Corp.

jake.harris@blakes.com

William Aziz
BlueTree Advisors
Inc.

CRO for JTI-MacDonald Corp.

416.575.2200

baziz@bluetreeadvisors.com

Maria Konyukhova
Stikeman Elliott LLP

British American Tobacco
p.l.c., B.AA.T. Industries p.l.c.
and British American Tobacco
(Investments) Limited

416.869.5230

mkonyukhova@stikeman.com

Robert Cunningham Canadian Cancer Society 613.762.4624 rob.cunningham@cancer.ca
Canadian Cancer

Society

Avram Fishman Conseil québécois sur le tabac 514.932.4100 afishman@ffmp.ca

Mark E. Meland

Fishman Flanz
Meland Paquin LLP

Harvey G. Chaiton
Chaitons LLP

et la santé, Jean-Yves Blais
and Cécilia Létourneau
(Quebec Class Action

mmeland@ffmp.ca

Plaintiffs)

416.218.1129

harvey@chaitons.com

Bruce Johnston

Trudel Johnston &
Lesperance

Conseil québécois sur le tabac
et la santé, Jean-Yves Blais
and Cécilia Létourneau
(Quebec Class Action
Plaintiffs)

514.649.8385

bruce@tjl.quebec

Amanda Mclnnis

Inch Hammond
Professional Corp.

Steven Weisz
Cozen O’Connor LLP

Grand River Enterprises Six
Nations Ltd.

905.525.4481

amcinnis@inchlaw.com

647.417.5334

sweisz@cozen.com

Jacqueline Wall
Crown Law Office-
Civil

Ministry of the
Attorney General

His Majesty the King in Right
of Ontario

416.434.4454

jacqueline.wall@ontario.ca

Adam Slavens
Torys LLP

JT Canada LLC Inc. and
PricewaterhouseCoopers Inc.,
in its capacity as receiver of
JTI-Macdonald TM Corp.

416.865.7333

aslavens@torys.com
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David Ullmann
Alex Fernet Brochu

Blaney McMurtry LLP

La Nordique Compagnie
D’Assurance du Canada

416.596.4289
416.593.3937

E165—

dullmann@blaney.com
afernetbrochu@blaney.com

Kate Boyle Representative Counsel for 902.425.7330 kboyle@wagners.co

Raymond Wagner the Pan-Canadian Claimants | 902.489.9529 raywagner@wagners.co
Wagners

Clifton Prophet Philip Morris International Inc. | 416-862-3509 clifton.prophet@gowlingwlg.com
Gowling WLG

(Canada) LLP

Brett Harrison

Province of Quebec

416.865.7932

brett.harrison@mcmillan.ca

McMillan LLP

Andre Michael Provinces of British Columbia, | 519.660.7860 andre.michael@siskinds.com
Siskinds Manitoba, New Brunswick,

e L.86n Nova Scotia, Prince Edward 416,777 7472

Bennett Jones

Island and Saskatchewan, in
their capacities as plaintiffs in
the HCCR Legislation claims

leonj@bennettjones.com

Patrick Flaherty
Bryan MclLeese

Chernos Flaherty
Svonkin LLP

R.J. Reynolds Tobacco
Company and R.J. Reynolds
Tobacco International Inc.

416.855.0414

pflaherty@cfscounsel.com
bmcleese@cfscounsel.com

Nicola Hartigan
Klein Lawyers LLP

Representative plaintiff,
Kenneth Knight, in the certified
British Columbia class action,
Knight v. Imperial Tobacco
Canada Ltd., Supreme Court
of British Columbia,
Vancouver Registry No.
L031300

604.714-0689

nhartigan@callkleinlawyers.com

William V. Sasso

Strosberg Sasso
Sutts LLP

The Ontario Flue-Cured
Tobacco Growers' Marketing
Board

519.561.6222

wvs@strosbergco.com

Nadia Campion
Jonathan Lisus

Lax O'Sullivan Lisus

Gottlieb LLP

Court-Appointed Mediator,
The Honourable Mr. Winkler

416.642.3134
416.598.7873

ncampion@lolg.ca
jlisus@lolg.ca

E42
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This is Exhibit “D” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:

Troner (owrdis

ADEO128AIAB4BC—

A Commissioner for taking affidavits
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Court File No. CV-19-616779-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Tl alt
THE HONOURABLE ) FRIDAY, THE &

MR. JUSTICE MCEWEN DAY OF DECEMBER, 2019

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985 c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
WANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

Applicant
ORDER

THIS JOINT MOTION made by the “Tobacco Monitors” being Ernst & Young Inc. in its
capacity as court-appointed Monitor (the “RBH Monitor”) of Rothmans, Benson & Hedges Inc.
(“RBH"), Deloitte Restructuring Inc. in its capacity as court-appointed Monitor of JTI-Macdonald
Corp. (“JTIM”) and FTI Consulting Canada Inc. in its capacity as court-appointed Monitor of
Imperial Tobacco Canada Limited and Imperial Tobacco Company Limited (collectively, the “ITL
Applicants” and together with RBH and JTIM, the “Applicants”) for advice and directions
regarding an order appointing representative counsel in these proceedings was heard this day at

330 University Avenue, Toronto, Ontario,

ON READING the Joint Notice of Motion of the Tobacco Monitors dated November 25,
2019 including the Fourth Report to Court of the RBH Monitor dated November 26, 2019 (the
“Fourth Report”) filed, and on hearing the submissions of counsel for each of the Tobacco

Monitors, the Applicants and such other counsel as were present, no one else appearing although

LEGAL*49266288.3
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duly served as appears from the affidavits of service of Monique Sassi sworn November 25 and

November 26, 2019.

1. THIS COURT ORDERS that the timing and method of service and filing of this motion is
hereby abridged and validated such that the motion is properly returnable today and this Court

hereby dispenses with further service of this motion and of this Order.

2. THIS COURT ORDERS that capitalized terms not otherwise defined in this Order shall

have the meaning given to them in the Fourth Report.

3. THIS COURT ORDERS that The Law Practice of Wagner & Associates, Inc. (the
“Representative Counsel’) be and is hereby appointed to represent in these proceedings the
TRW Claimants as defined in Schedule “A” hereto, which definition may be amended following
consultation among the Court-Appointed Mediator, the Tobacco Monitors and Representative

Counsel and as approved by further order of this Court.

4, THIS COURT ORDERS that, subject to further order of this Court, Representative
Counsel shall represent the interests of the TRW Claimants as set out in paragraph 5 below
without any obligation to consult with or seek individual instructions from those on whose behalf
they have been appointed to represent, provided however, that Representative Counsel is hereby
authorized, but not obligated, to establish a committee (the “Representative Committee”) on
such terms as may be agreed to by the Court-Appointed Mediator and the Tobacco Monitors or

established by further order of this Court.

5. THIS COURT ORDERS that Representative Counsel be and is hereby authorized to take
all steps and to perform all acts necessary or desirable to carry out the terms of this Order,

including, without limitation, by:
(a) participating in and negotiating on behalf of the TRW Claimants in the Mediation,;

LEGAL*49266288.3
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(b) working with the Court-Appointed Mediator and the Tobacco Monitors to develop
a process for the identification of valid and provable claims of TRW Claimants and

as appropriate, addressing such claims in the Mediation or the CCAA Proceedings;
(c) responding to inquiries from TRW Claimants in the CCAA Proceedings; and
(d) performing such other actions as approved by this Court.

For greater certainty, nothing in this Order shall be construed as determining the validity

of any claims of any TRW Claimants.

6. THIS COURT ORDERS that Representative Counsel be and is hereby authorized, at its
discretion, on such terms as may be consented to by the Court-Appointed Mediator and the
Tobacco Monitors or further order of this Court to retain and consult with subject area experts and
other professional and financial advisors as the Representative Counsel may consider necessary

to assist it with the discharge of its mandate.

7. THIS COURT ORDERS that paragraphs 36 and 38 of the RBH Initial Order are hereby
amended and are deemed from and after the date hereof to include Representative Counsel as
appointed herein among the parties who shall be paid their reasonable professional fees and
disbursements in each case on an hourly basis, from and after the date of this Order and among
those who benefit from the Administration Charge as defined therein and shall be paid by the

Applicants in accordance with an agreement among the Applicants.

8. THIS COURT ORDERS that Representative Counsel shall not be liable for any act or
omission in respect of their appointment or the fulfiliment of their duties in carrying out the
provisions of this Order, other than for gross negligence or willful misconduct. No action or
other proceedings shall be commenced against Representative Counsel in respect of alleged

gross negligence or willful misconduct, except with prior leave of this Court on at least 7 days’

LEGAL*49266288.3
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notice to Representative Counsel and upon such further order as this Court may make in
respect of security for costs to be given by the plaintiff for the costs of the Representative
Counsel in connection with any such action or proceeding.

9. THIS COURT ORDERS that the Representative Counsel may from time to time apply to
this Court for a\dyice and directions in respect of their appointment or the fulfillment 6f their duties
in c;ar.rying ‘out the provisions of this Order, upon notice to the Applicants and the Tobacco

Mq‘hitdrs and to other interested parties, unless otherwise ordered by this Court.

~
"
~
4

ENTERED AT / INSCRIT A TORONTO
ON/BOOK NO:
LE / DANS LE REGISTRE NQ:

DEC 10 2019

PER / PAR: Qbfs

LEGAL*49266288.3
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Schedule “A”

Definition of TRW Claimants

“TRW Claimants” means all individuals (including their respective successors, heirs, assigns,

litigation guardians and designated representatives under applicable provincial family law

legislation) who assert or may be entitled to assert a claim or cause of action as against one or
more of the Applicants, the ITCAN subsidiaries, the BAT Group, the JTIM Group or the PMI
Group, each as defined below, or persons indemnified by such entities, in respect of:

(i)

(ii)
(iif)

the development, manufacture, importation, production, marketing,
advertising, distribution, purchase or sale of Tobacco Products (defined
below),

the historical or ongoing use of or exposure to Tobacco Products; or

any representation in respect of Tobacco Products,

in Canada or in the case of the Applicants, anywhere else in the world, including, without limitation,

claims for contribution or indemnity, personal injury or tort damages, restitutionary recovery, non-

pecuniary damages or claims for recovery grounded in provincial consumer protection legislation

but specifically excluding claims:

(i)

(i)

(iii)

LEGAL*49266288.3

in any person’s capacity as a trade supplier, contract counterparty,
employee, pensioner, or retiree;

captured by any of the following commercial class actions:

(A) The Ontario Flue-Cured Tobacco Growers’ Marketing Board v. JTI-
Macdonald Corp., Court File No. 64462 CP (London, Ontario);

(B) The Ontario Flue-Cured Tobacco Growers’ Marketing Board v.
Rothmans, Benson & Hedges Inc., Court File No. 1056/10CP
(London, Ontario);

(9] The Ontario Flue-Cured Tobacco Growers’ Marketing Board v.
Imperial Tobacco Canada Ltd., Court File No. 64757 CP (London,
Ontario);

captured by any of the following class actions:

(A) Conseil québécois sur le tabac et la santé et al. v. JTI-Macdonald
Corp. et al., Court File No. 500-06-000076-980 (Montreal, Quebec);

(B) Cécilia Létourneau et al. v. Imperial Tobacco Canada Ltd., et al.,
Court File No. 500-06-000070-983 (Montreal, Quebec);

99
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© Kenneth Knight v. Imperial Tobacco, Court File No. L031300
(Vancouver, British Columbia).

“BAT Group” means, collectively, British American Tobacco p.l.c., B.A.T. International Finance
p.l.c.,, B.A.T Industries p.l.c., British American Tobacco (Investments) Limited, Carreras Rothmans
Limited or entities related to or affiliated with them other than the ITL Applicants and the ITCAN
Subsidiaries.

‘ITCAN Subsidiaries” means Imperial Tobacco Services Inc., Imperial Tobacco Products
Limited, Marlboro Canada Limited, Cameo Inc., Medallion Inc., Allan Ramsay and Company
Limited, John Player & Sons Ltd., Imperial Brands Ltd., 2004969 Ontario Inc., Construction Romir
Inc., Genstar Corporation, Imasco Holdings Group, Inc., ITL (USA) limited, Genstar Pacific
Corporation, Imasco Holdings Inc., Southward Insurance Ltd., Liggett & Myers Tobacco Company
of Canada Limited or entities related to or affiliated with them other than the ITL Applicants and
the BAT Group.

“JTIM Group” means the entities currently or formerly related to or affiliated with JTIM.

“PMI Group” means Phillip Morris International Inc. and all entities related to or affiliated with it,
other than RBH.

“Tobacco Products” means any product made in whole or in part of tobacco that is intended for
human consumption or use, including any component, part, or accessory of or used in
connection with a tobacco product, including cigarettes, tobacco sticks (intended for smoking
and requiring further preparation before they are smoked), loose tobacco intended for
incorporation into cigarettes, cigars, cigarillos, pipe tobacco, kreteks, bidis and smokeless
tobacco (including chewing tobacco, nasal snuff and oral snuff), but does not include Vapour
Products.

“Vapour Products” means:

(i) a device that produces emissions in the form of an aerosol and is intended to be
brought to the mouth for inhalation of the aerosol without burning of (i) a substance
or (ii) a mixture of substances; ‘

(ii) a part or accessory that may be used with those devices; and

(iii) a substance or mixture of substances, whether. or not it contains tobacco or

nicotine, that is intended for use with or without those devices to produce
emissions in the form of an aerosol without burning

LEGAL*49266288.3
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"iN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF OOZ:UEOZ:mmOW ARRANGEMENT OF _NO._.I_<_>zm BENSON & HEDGES INC.

Court File No. CV-19-616779- ooO_|

LEGAL*49266288.3

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
TORONTO

ORDER
(RE APPOINTMENT OF REPRESENTATIVE COUNSEL)

Cassels Brock & Blackwell LLP
2100 Scotia Plaza

40 King Street West

Toronto, ON M5H 3C2

Shayne Kukulowicz LSO #: 30729S
Tel: 416.860.6463

Fax: 416.640.3176
skukulowicz@cassels.com

Jane Dietrich LSO #: 49301U
Tel: 416.860.5223

Fax: 416.640.3144
jdietrich@cassels.com

Lawyers for the RBH Monitor
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This is Exhibit “E” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:
Gm«or (owrtis

7ADEO128A1AB4BC...

A Commissioner for taking affidavits
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Court File No. CV-19-615862-00CL
Court File No. CV-19-616077-00CL
Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) FRIDAY, the 24"
)
MR. JUSTICE McEWEN ) DAY of MAY, 2019

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF JTI-
MACDONALD CORP.

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF IMPERIAL
TOBACCO CANADA LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
' ROTHMANS, BENSON & HEDGES INC.

Applicants

ENDORSEMENT (COURT-APPOINTED MEDIATOR COMMUNICATION AND CONFIDENTIALITY
PROTOCOL)

For ease of reference, the above proceedings will collectively be referred to as the “CCAA
Proceedings”.

The Honourable Warren K. Winkler, Q.C., former Chief Justice of Ontario, has been appointed
as a neutral third party (the “Court-Appointed Mediator’) to mediate a global settlement of the
Tobacco Claims (the “Mediation Process”), as defined in each Applicant’s Initial Order as
amended and restated (the “Initial Orders”), in each CCAA Proceeding.

The Court has authorized the following communication and confidentiality protocol between the
Court and the Court-Appointed Mediator:

1. The Court and the Court-Appointed Mediator may communicate between one another
directly to discuss, on an on-going basis, the conduct of the Mediation Process and the
manner in which it will be coordinated with the CCAA Proceedings, including but not

103
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limited to individual matters referred specifically by the Court to the Court-Appointed
Mediator for resolution.

2. The Court will not disclose to the Court-Appointed Mediator how they will decide any
matter which may come before them for determination. The Court-Appointed Mediator
will not disclose to the Court the negotiating positions or confidential information of any
of the parties in the Mediation Process.

3. All statements, discussions, offers made and documents produced by any of the parties
in the course of the Mediation Process shall not be subject to disclosure through
discovery or any other process; shall be confidential; shall not be referred to in Court and
shall not be admissible into evidence for any purpose, including impeaching credibility or
to establish the meaning and/or validity of any settlement or alleged settlement arising
from the Mediation Process.

4. Any notes, records, statements made, discussions had and recollections of the Court-
Appointed Mediator and/or his legal counsel, Lax O’Sullivan Lisus Gottlieb LLP, in
conducting the Mediation Process shall be confidential and without prejudice and
protected from disclosure for all purposes in accordance with paragraph (3) above.

5. The Court-Appointed Mediator shall not be liable to any party or participant for any act or

omission in connection with the Mediation Process and shall have the immunity of a
Judge of a Superior Court in Canada.

e <

Justice McEwen
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This is Exhibit “F” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:
Gm«or (owrtis

7ADEO128A1AB4BC...

A Commissioner for taking affidavits
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‘Superior Court of Justice
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' Court File Number:
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This is Exhibit “G” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:
Gm«or (owrtis

7ADE0128A1A64BC...

A Commissioner for taking affidavits
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SUPERIOR COURT OF JUSTICE

COUNSEL SLIP/ENDORSEMENT

COURT FILE NO.: CV-19-00615862-00CL DATE: 14 February 2023

NO.ONLIST: 1
TITLE OF PROCEEDING: JTI-MACDONALD CORP. ET AL. v. BENSON & HEDGES INC. ET AL.

BEFORE JUSTICE: T. MCEWEN

~ NameofPersonAppearing | NameofParty = |  Contactinfo
James Bunting Heart & Stroke Foundation of CA | ibunting@tyrlip.com
Maria Naimark Heart & Stroke Foundation of CA mnaimark@tyrllp.com

For Defendant, Respondent, Responding Party, Defence:

" NameofPersonAppearing |  NameofParty |  Contactinfo

%* % %

For Other, Self-Represented:

~ Name of Person Appearing | NameofParty ¥ |  Contactinfo
Shayne Kukulowicz Monitor for Rothmans, B&H Inc. skukulowicz@cassels.com
Jane Dietrich Monitor for Rothmans, B&H Inc. jdietrich@cassels.com
Chanakya Sethi Monitor for Imperial Tobacco CA csethi@dwpv.com
Pamela Huff Monitor of JTI-MacDonald Corp. pamela.huff@blakes.com
Linc Rogers Monitor of JTI-MacDonald Corp. linc.rogers@blakes.com
Jonathan Lisus Court Appointed-Mediator — the jlisus@Ilolg.ca

Nadia Campion Hon. Mr. Winkler ncampion@lolg.ca

Kate Boyle Rep. Counsel for the Pan- kboyle@wagners.co
Raymond Wagner Canadian Claimants raywagner@wagners.com
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This is Exhibit “H” referred to in the
affidavit of MINDAUGAS TRUMPAITIS
sworn before me this
13th day of September, 2023

DocuSigned by:

Troner (owrdis

7ADEO128A1A64BC...

A Commissioner for taking affidavits
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CITATION: In the Matter of a Plan of Compromise or Arrangement of JTI-Macdonald,
Imperial Tobacco and Rothmans, 2023 ONSC 2347
COURT FILE NOS.: CV-19-615862-00CL, CV-19-616077-CL and CV-19-616779-00CL

DATE: 20230623

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

In the Matter of the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as
amended

AND

In the Matter of a Plan of Compromise or
Arrangement of JTI-Macdonald Corp.

AND

In the Matter of a Plan of Compromise or
Arrangement of Imperial Tobacco Canada
Limited and Imperial Tobacco Company Limited

AND
In the Matter of a Plan of Compromise or

Arrangement of Rothmans, Benson & Hedges
Inc.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

James Bunting and Maria Naimark,
Counsel for the Moving Party, the Heart
and Stroke Foundation of Canada in
connection with its motion for leave to
appoint Tyr LLP as representative counsel
for the Future Tobacco Harm Stakeholders

Robert Thornton and Leanne Williams,
Counsel for JTI-Macdonald Corp.

Deborah Glendinning, Craig Lockwood,
Marc Wasserman and Marleigh Dick,
Counsel for Imperial Tobacco

James Gage, Heather Meredith and
Natasha Rambaran, Counsel to Rothmans,
Benson & Hedges Inc.

Linc Rogers and Pamela Huff, Counsel for
Deloitte Restructuring Inc. in its capacity
as Monitor of JTI-Macdonald Corp.

Natasha MacParland, Chanakya Sethi,
Rui Gao and Benjamin Jarvis, Counsel for
FTI Consulting Canada Inc. in its capacity
as court-appointed Monitor of Imperial
Tobacco Canada Limited and Imperial
Tobacco Company Limited

Jane Dietrich, Counsel for Ernst & Young
Inc. in its capacity as court-appointed
Monitor of Rothmans, Benson & Hedges
Inc.

Avram Fishman and Mark Meland,
Counseil québecois sur le tabac et la santé,
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N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Jean-Yves Blais and Cécilia Létourneau
(Quebec Class Action Plaintiffs)

Robert Cunningham, Counsel for the
Canadian Cancer Society

Maria Konyukhova, Counsel for British
American Tobacco p.l.c., B.AT.
Industries p.l.c. and British American
Tobacco (Investments) Limited

Amanda Mclnnis and Steven J. Weisz,
Counsel for Grand River Enterprises Six
Nations Ltd.

Jacqueline Wall, Counsel for His Majesty
the King in Right of Ontario

Adam Slavens, Counsel for JT Canada
LLC Inc. and PricewaterhouseCoopers
Inc. in its capacity as receiver of JTI-
Macdonald TM Corp.

Alex Fernet Brochu, Counsel for La
Nordique compagnie d’assurance du
Canada

Kate Boyle and Raymond Wagner,
Representative Counsel for the Pan-
Canadian Claimants

Heather Fisher and Nicholas Kluge,
Counsel for Philip Morris International
Inc.

Guneev Bhinder, Counsel for Province of
Queébec

Jeff Leon, Counsel for the Provinces of
British Columbia, Manitoba, New
Brunswick, Nova Scotia, Prince Edward
Island and Saskatchewan, in their
capacities as plaintiffs in the HCCR
Legislation claims
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Patrick Flaherty and Bryan McLeese,
Counsel for R.J. Reynolds Tobacco
Company and R.J. Reynolds Tobacco
International Inc.

Douglas Lennox, Counsel for
representative plaintiff, Kenneth Knight,
in the certified British Columbia class
action, Knight v. Imperial Tobacco
Canada Ltd., Supreme Court of British
Columbia, Vancouver Registry No.
L031300

William V. Sasso, Counsel for the Ontario
Flue-Cured Tobacco Growers’ Marketing
Board

Jonathan Lisus and Nadia Campion,
Counsel for the court-appointed Mediator,
The Honourable Mr. Winkler, O.C., 0.0On,
K.C.

N N N N N N N N N N N N N N N N N N N N N N N N

Heard: April 14, 2023

MCEWEN, J.

REASONS FOR DECISION

[1] The Heart and Stroke Foundation of Canada (“HSF”) seeks leave to bring a motion to
appoint Tyr LLP (“Tyr”) as representative counsel for the Future Tobacco Harm Stakeholders
(“FTH Stakeholders”) in the within Applications.

[2] The motion is opposed by the three Monitors: Deloitte Restructuring Inc. in its capacity
as court-appointed Monitor of JTI-Macdonald Corp. (“JTIM”); FTI Consulting Canada Inc. it its
capacity as court-appointed Monitor of Imperial Tobacco Canada Limited and Imperial Tobacco
Company Limited (“Imperial”); and Ernst & Young Inc. in its capacity as court-appointed Monitor
of Rothmans, Benson & Hedges Inc. (“RBH”) (collectively the “Monitors”). The Province of
Québec supports the Monitors. Neither JTIM, Imperial, RBH nor any other stakeholder take a
position on this motion for leave. For the reasons that follow, I dismiss the HSF’s motion.

BACKGROUND

[3] In March 2019, JTIM, Imperial and RBH (collectively the “Applicants”) filed for
protection pursuant to the provisions of the Companies’ Creditors Arrangement Act, R.S.C. 1985,
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c. C-36 (the “CCAA”). They sought, amongst other things, a resolution of several significant
current and future litigation claims.

[4] I have been case-managing these three separate, but co-ordinated, Applications since that
time (the “CCAA Proceedings”). The CCAA Proceedings are enormously complex. They involve
multiple, significant tobacco-related actions brought against the Applicants as well as a number of
potential tobacco-related claims that are currently unasserted or unascertained. These include
ongoing class action proceedings as well as the outstanding judgment of the Court of Appeal of
Quebec that largely upheld an earlier trial decision and awarded approximately $13.5 billion to the
Quebec class action plaintiffs. Additionally, there are numerous ongoing proceedings involving
government-initiated litigation.

[5] In April 2019, shortly after the CCAA Proceedings were initiated, | appointed the former
Chief Justice for Ontario, The Honourable Warren K. Winkler O.C., O.0Ont, K.C. (the “Court-
Appointed Mediator”) to mediate a global settlement of all claims against the Applicants, both
current and future (the “Mediation”). Pursuant to the Appointment Order, the Court-Appointed
Mediator is empowered to, amongst other things, adopt a process which in his discretion, he
considers appropriate to facilitate negotiation of a global settlement, as well as deciding which
stakeholders or other persons, if any, he considers appropriate to consult as part of the Mediation.

[6] It is noteworthy that in September 2019, the Canadian Cancer Society (“CCS”) brought
a motion seeking an order allowing it to participate in the Mediation. Amongst other things, the
CCS argued that although it was not a creditor, it was an important public health stakeholder in
the CCAA Proceedings. Therefore, it had a direct financial interest in the CCAA Proceedings,
since any settlement would impact the financial resources to be devoted to patients, education and
research to reduce tobacco use. In furtherance of its argument, the CCS submitted that it was well-
positioned to advance tobacco control measures for inclusion in a settlement. The HSF provided
a letter supporting the CCS’s motion, while noting that it did not intend to bring a motion before
the Court to participate in the CCAA Proceedings.

[7] | allowed the CCS limited participation in the CCAA Proceedings, but I did not allow it
to participate in the Mediation. While | accepted that the CCS was a social stakeholder, I found
that it did not have a direct financial interest in the CCAA Proceedings as it was neither a creditor
nor a debtor. While I also accepted that the CCS had extensive experience as a health charity, and
it was open to it to liaise with the government and other stakeholders outside of the Mediation, |
had given the Court-Appointed Mediator broad discretion to shape the Mediation process. This
included broad discretion to consult with a wide variety of persons or entities that he considered
appropriate. | further noted that it was important to allow the Court-Appointed Mediator, who has
vast experience in this area, the ability to carry on with the flexibility outlined in my Appointment
Order in these very complicated and significant CCAA Proceedings.

[8] As part of my decision concerning the CCS’s limited participation in the CCAA
Proceedings I ordered that, if the CCS wished to initiate its own motion, it required leave that could
be requested in writing, on notice to the Applicants and other stakeholders.

[9] Thereafter, in December 2019, the Monitors brought a motion seeking advice and
direction with respect to orders appointing representative counsel regarding the unasserted and



DocuSign Envelope ID: B4668638-A644-467B-BF82-49B44658C949

125
Page 5

unascertained claims. They proposed that representative counsel — the law practice of Wagner &
Associates Inc. (“Wagners”) — advance claims on behalf of individuals, with some limited
exceptions that do not apply to the within motion, who have asserted claims or may be entitled to
assert claims for Tobacco-Related Wrongs (respectively the “TRW Claims” and “TRW
Claimants™).

[10] As | noted in my decision dated December 6, 2019 (the “December Decision”), the thrust
of the motion was that the multiplicity of actions against the Applicants across Canada did not
provide comprehensive representation for all individuals in the CCAA Proceedings. It was
therefore necessary to have representation for all the TRW Claimants so that they could be properly
represented with respect to the primary goal of the CCAA Proceedings: a pan-Canadian global
settlement. This would benefit the Applicants, the TRW Claimants and all stakeholders. | granted
the relief sought by the Monitors and ordered that Wagners, as an experienced class action
litigation firm, was well-qualified to act.

[11] The Order appointing Wagners provided the firm with a broad mandate to represent the
TRW Claimants defined in Schedule “A” to the Order. Of importance to the within motion is the
following partial definition of TRW Claimants set out in Schedule “A”:

“TRW Claimants” means all individuals (including their respective successors,
heirs, assigns, litigation guardians and designated representatives under applicable
provincial family law legislation) who assert or may be entitled to assert a claim
or cause of action as against one or more of the Applicants, the ITCAN
subsidiaries, the BAT Group, the JTIM Group or the PMI Group, each as defined
below, or persons indemnified by such entities, in respect of:

Q) the development, manufacture, importation, production, marketing,
advertising, distribution, purchase or sale of Tobacco Products (defined
below),

(i) the historical or ongoing use of or exposure to Tobacco
Products; or

(iii)  any representation in respect of Tobacco Products,
[Emphasis added.]

[12] Over the past four years, the Mediation has been conducted by the Court-Appointed
Mediator. Pursuant to the provisions of the Order Setting out the Attendance at Mediation
Protocol, the Court-Appointed Mediator has continued to designate and require the attendance of
persons or entities that he deems necessary as well as excluding persons or entities that he does
not believe to be necessary.

[13] The Court-Appointed Mediator, in accordance with the Court-Appointed Mediator
Communication and Confidentiality Protocol Endorsement continues to update the Court on the
Mediation process.
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[14] At the recent Stay Extension Motion | granted a further six-month stay to September 29,
2023. I noted in my Endorsement that the Mediation continues to progress and the Applicants and
the stakeholders are optimistic that a resolution of these extremely significant and complicated
CCAA Proceedings is in sight.

[15] Consistent with my decision concerning motions brought by the CCS, the HSF sought
leave to bring this motion to act as the representative plaintiff for FTH Stakeholders. By way of
my February 14, 2023 Endorsement, | ordered, over the objections of the HSF, that the leave
motion be heard in advance of the motion itself, assuming leave was granted.

THE TEST FOR LEAVE
Position of the Parties

[16] The HSF and the Monitors disagree as to what test for leave should be applied in this
case.

[17] The HSF submits that this Court has broad discretion pursuant to s. 11 of the CCAA to
manage the CCAA Proceedings. Generally, s. 11 provides this Court with the jurisdiction to make
any order that it considers appropriate in the circumstances.

[18] The HSF therefore submits that, based on s. 11, this Court has the jurisdiction to appoint
representatives on behalf of a stakeholder in a CCAA matter. It further submits that the factors to
be considered by the Court are those set out in Canwest Publishing Inc. (Re), 2010 ONSC 1328,
65 C.B.R. (5th) 152, at para. 21:

e The vulnerability and resources of the group sought to be represented.
e Any benefit to the companies under CCAA protection.

e Any social benefit to be derived from representation of the group.

e The facilitation of the administration of the proceedings and efficiency.
e The avoidance of a multiplicity of legal retainers.

e The balance of convenience and whether it is fair and just including to the creditors
of the estate.

e Whether representative counsel has already been appointed for those who have
similar interests to the group seeking representation and who is also prepared to act
for the group seeking the order.

e The position of other stakeholders and the Monitor.

[19] In the context of the motion before me, the HSF argues that the most significant factor
for this Court to consider is whether there appears to be an unrepresented interest that is appropriate
for representation within the CCAA Proceedings. If this is the case, the HSF submits that this
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Court ought to grant leave unless there are “exceptional factors or circumstances” that outweigh
the substantial value and importance of having a valid and interested constituency represented
within the CCAA Proceedings.

[20] The HSF concedes that this test has not previously been applied by any court; however,
given the unique circumstances of this case and the provisions of the CCAA, it is a reasonable test
and ought to be applied.

[21] The Monitors disagree.

[22] First, they submit that the HSF, as a stakeholder seeking leave, bears the onus to persuade
the Court that leave ought to be granted: see Village Green Lifestyle Community Corp., Re (2007),
27 C.B.R. (5th) 199 (Ont. S.C.), at para. 12.

[23] Further, the Monitors argue that although there is no specific test for leave to bring a
motion, whether under the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 or in the insolvency
context, general insolvency principles should guide this Court, including the baseline
considerations that a court should always bear in mind when exercising CCAA authority! and the
test under the CCAA for “comeback” relief.

[24] In the insolvency context, the Monitors further rely upon the decision in Century Services
Inc. wherein the Supreme Court of Canada noted, at para. 59, that judicial discretion must be
exercised in furtherance of the CCAA’s purposes.

[25] They also submit that, as outlined by the Supreme Court of Canada in 9354-9186 Québec
inc. v. Callidus Capital Corp., 2020 SCC 10, [2020] 1 S.C.R. 521, at para. 49, citing Century
Services Inc., at paras. 69, 70, the aforementioned fundamental principle underlines three basic
considerations that a supervising judge must keep in mind when addressing any request for relief:

(i)  whether the order sought is “appropriate in the circumstances”;
(i) whether the party seeking relief has been acting “in good faith”; and
(iii) whether the party seeking relief has been acting “with due diligence”.

[26] Building upon those principles, the Monitors submit that the first branch of the test set
out in Callidus, i.e., whether the order sought is appropriate in the circumstances, ought to be
expanded to include the considerations on the test for comeback relief. They therefore propose
the following test for leave should be applied:

(i) whether the party seeking relief has been acting in good faith by bringing the
motion;

(i) whether the party seeking relief has been acting with due diligence;

! Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 70.



DocuSign Envelope ID: B4668638-A644-467B-BF82-49B44658C949

128
Page 8

(iii) whether there has been a change in circumstances that would necessitate the
variance to existing orders; and

(iv) whether the proposed variance will prejudice the progress of the CCAA
Proceedings.

[27] The Monitors say the comeback relief test is appropriate because the HSF asks the Court
to vary two of its earlier orders. The first being the Amended and Restated Initial Orders (the
“ARIOs”) wherein the Monitors submit that the HSF seeks to add new parties to the Mediation.
The second being the Representative Council Order wherein the HSF seeks to appoint Tyr as
additional representative counsel.

[28] The comeback relief test applies when an interested party applies to a CCAA court to vary
an initial order. The factors that guide the Court’s analysis in this respect are:

(i)  “recourse through the comeback clause is available when circumstances change”,
meaning that recourse is unavailable when there are no changed circumstances;

(i) “comeback motions must be made post haste because of delay prejudice and the
mounting prejudice caused by the momentum of proceeding itself”; and

(iii) comeback relief “cannot prejudicially affect the position of the parties who have
relied bona fide on the previous order in question.”

See Canada v. Canada North Group Inc., 2017 ABQB 550, 60 Alta. L.R. (6th) 103, at paras. 50,
56, 68, aff’d 2019 ABCA 314, 93 Alta. L.R. (6th) 29, aff’d 2021 SCC 30, 28 Alta. L.R. (7th) 1.

[29] With that background, the Monitors proposed the four-part test set out in para. 26 above.
In relying upon the aforementioned test, the Monitors highlight that a leave test precludes any
analysis of the merits of the ultimate motion and the merits should not be addressed on a motion
for leave.

Analysis
[30] | prefer the leave test put forth by the Monitors and will employ that test in these Reasons.

[31] As can be seen from the above, the HSF and the Monitors agree that this Court has broad
discretion to control and manage the CCAA Proceedings. They diverge, however, as to how the
test ought to be applied.

[32] The HSF focuses on the factors set out in granting a representative order in Canwest and
submits that while the Court did not mandate the application of any specific test, the most
significant factor is whether there appears to be an unrepresented interest that is appropriate for
representation. The HSF then goes further to say that if this is the case, the Court should grant
leave unless there are exceptional factors or circumstances that outweigh the substantial value and
importance of having a valid and interested constituency represented in the CCAA Proceedings.
The Monitors, on the other hand, while agreeing that there is no specific test for leave, focus on
general insolvency principles. They rely on the aforementioned three-part test in Callidus, which
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they have expanded upon, that sets out baseline considerations in which the applicant bears the
burden of proof.

[33] In reviewing the aforementioned case law and the submissions of the parties, | disagree
with the HSF that where there is an unrepresented interest, and employing the other factors in
Canwest, the Court should grant leave unless there are exceptional factors or circumstances. This
flips the onus and there is no authority for not only shifting the onus, but also finding that
exceptional factors or circumstances are required.

[34] | am of the view that at a leave motion in these CCAA Proceedings that the four-part test
set out by the Monitors ought to be applied. | base this conclusion primarily on the fact that, as
mentioned above, this is a motion for leave, not the motion itself. The ultimate merits of the
motion should not be considered at this stage.

[35] This is precisely where the two tests diverge, and why | prefer the Monitors’ test. The
Monitors’ test speaks to procedural factors that this Court ought to consider. That is appropriate
on a motion for leave.

[36] The Monitors’ test focuses on the procedural considerations on a motion for leave. For
example, whether existing orders may be varied; whether the proposed variance will prejudice
parties; and whether parties have exercised due diligence are all procedural considerations that do
not stray into a merits analysis.

[37] Finally, the Monitors’ test is consistent with the Supreme Court of Canada’s jurisprudence
on CCAA matters. The Supreme Court of Canada is clear in that the factors set out in Callidus are
to be followed by judges when exercising their discretionary authority.

[38] On the other hand, the test proposed by the HSF blends these two considerations. In this
regard, parts of the test stray into an analysis of the ultimate merits of the proposed motion. Such
factors will be considered if leave on the motion is granted. It is also worth pointing out that the
Court in Canwest, the primary authority relied upon by the HSF, was considering the motion itself
for whether the representatives should be appointed, and not whether leave should be granted to
bring the motion. Whether the Court should grant leave to bring the motion is the focus of the
analysis here.

[39] It is also worth pointing out that procedural aspects of the HSF’s test set out in Canwest
overlap with the Monitors’ test. Factors like the balance of convenience and the facilitation of the
administration of the proceedings and efficiency are still generally considered under the Monitors’
test.

[40] Further, in my view, when determining whether an order granting leave is appropriate in
the circumstances, | must consider whether the existing ARIOs ought to be varied to add a new
stakeholder to the Mediation and whether the Representative Counsel Order ought to be varied to
add Tyr. This requires an examination of the nature of the FTH Stakeholders and whether it is
appropriate to appoint Tyr as representative counsel on their behalf and insert them into the
Mediation, over four years after the Mediation has begun and in its latter stages.

[41] It is with these factors in mind that I will conduct my analysis below.
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APPLICATION OF THE TEST FOR LEAVE
The Position of the HSF

[42] In support of its motion for leave, the HSF submits that it is important for this Court to
understand that it is not seeking leave to be added as a party to or to participate in the CCAA
Proceedings. Instead, the HSF submits that this is simply a motion for leave to bring a motion for
a representation order over a group of individuals, the FTH Stakeholders, who have a direct interest
in the outcome of this proceeding and who are unrepresented. It is not proposed that the HSF will
represent this group; instead, the FTH Stakeholders will be represented by Tyr which will receive
advice from an independent, pro-bono committee.

[43] In this regard, the HSF makes three primary submissions.

[44] First, it submits that the FTH Stakeholders are a significant stakeholder group that is
unrepresented in the Mediation. In this regard, the HSF submits that Wagners, in representing the
interests of the TRW Claimants as defined above, does not represent the proposed FTH
Stakeholders.

[45] The HSF submits that s. 19(1) of the CCAA claims can only be compromised if they
predate the filing. Section 19(1) reads as follows:

19(1) Subject to subsection (2), the only claims that may be dealt with by a
compromise or arrangement in respect of a debtor company are

@ claims that relate to debts or liabilities, present or future, to
which the company is subject on the earlier of

Q) the day on which proceedings commenced under this
Act, and

(i) if the company filed a notice of intention under
section 50.4 of the Bankruptcy and Insolvency Act or
commenced proceedings under this Act with the consent of
inspectors referred to in section 116 of the Bankruptcy and
Insolvency Act, the date of the initial bankruptcy event
within the meaning of section 2 of that Act; and

(b) claims that relate to debts or liabilities, present or future, to
which the company may become subject before the compromise or
arrangement is sanctioned by reason of any obligation incurred by
the company before the earlier of the days referred to in
subparagraphs (a)(i) and (ii).

[46] Based on the aforementioned wording and the wording contained in the Appointment
Order concerning the definition of TRW Claimants, the HSF submits that there is no temporal
connection since the FTH Stakeholders are individuals who have yet to suffer tobacco-related
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harms since they are comprised of millions of Canadians who will purchase or consume tobacco
products or be exposed to their use following the commencement of these CCAA Proceedings or
any agreed claims bar date. The HSF submits that these future FTH Stakeholders will become
addicted to tobacco, be unable to quit, and that this group has an important interest that is currently
unrepresented. Their interests do not align with the current stakeholders in that current
stakeholders, including the TRW Claimants, seek to maximize funding for their claims which will
be funded, at least partially, by FTH Stakeholders.

[47] The HSF further submits that due to the addictive nature of tobacco, the FTH Stakeholders
will suffer harm while they continue to fund, in part, relief sought by other stakeholders including
the TRW Claimants.

[48] The HSF lastly submits on this point that even if it could be argued that the FTH
Stakeholders and the TRW Claimants could be represented by Wagners, that scenario would
present a conflict of interest since the future FTH Stakeholders would be funding the settlement of
the TRW Claimants, while experiencing their own addictions.

[49] In these circumstances, the HSF submits that there is currently no one who independently
represents the interests of the FTH Stakeholders.

[50] Second, the HSF argues that the interests of the FTH Stakeholders are substantial,
important and worthy of at least hearing a motion to determine whether they ought to be included
as stakeholders and represented by Tyr, including at the Mediation.

[51] The HSF submits that the FTH Stakeholders have a direct interest since the Applicants
will not have sufficient money to fund a settlement and will rely upon post-petition cash flows
which will be funded, in part, by FTH Stakeholders.

[52] The HSF further submits that the FTH Stakeholders are further directly impacted by the
CCAA Proceedings and that they have a direct interest in the nature and quality of preventative
programs that will be implemented through a proposal or settlement, thus making them social
stakeholders as well.

[53] Either way, the HSF submits that the FTH Stakeholders have a critical interest that is
worth addressing and considering at a motion.

[54] Third, the HSF submits that, based on its test for leave, there are no exceptional
circumstances not to hear a motion to appoint it representative counsel. Here, the HSF attempts
to refute a number of submissions made by the Monitors. The HSF, as previously noted, submits
that it is important to realize that it is not seeking to be added as a party or to have direct
participation in the CCAA Proceedings. Rather, it brings this motion for leave to bring a motion
for a representation order over the FTH Stakeholders to be represented by Tyr, which will receive
advice from an independent, pro-bono committee. The HSF therefore submits that its proposed
motion is entirely different from the motion the CCS brought that sought direct participation in the
Mediation on its own behalf.
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[55] The HSF further submits that this is not a motion to vary, as submitted by the Monitors,
the ARIOs. Rather the intent in seeking a representation order is to empower and enhance the
Mediation and the exercise of the Court-Appointed Mediator’s powers within the Mediation.

[56] Additionally, the HSF submits that the test for comeback relief cited above by the
Monitors (which, as noted, | agree with) is inapplicable in the context of this motion as they are
not fair and relevant considerations given the current lack of representation of the FTH
Stakeholders. Specifically, the HSF disputes the Monitors’ contention that the HSF delayed in
seeking to appoint Tyr as representative counsel for the FTH Stakeholders. The HSF submits there
has been no delay as the FTH Stakeholders are unrepresented, have never been represented and as
such cannot be accused of having delayed in bringing this motion. As for the argument that the
HSF delayed in bringing the motion, it cannot be reasonably argued that the responsibility to
identify a group (the FTH Stakeholders) who would have an interest in the CCAA Proceedings
should be left to a not-for-profit organization such as the HSF. The HSF argues that other
stakeholders could have identified this gap and any alleged delay cannot be laid at the feet of the
HSF who does not have insight into the Mediation process.

[57] Overall, therefore, the HSF submits that leave ought to be granted as the public will
perceive it as important to properly canvass the interests of an important stakeholder group.
Consideration of the motion and the potential appointment of the FTH Stakeholders also precludes
potential objections to a settlement when this matter returns to be sanctioned by the Court. In this
regard, the HSF points to the recent case involving Purdue Pharma where a proposed settlement
announced in the U.S. faced public backlash and lengthened the proceedings: see Brian Mann and
Martha Bebinger, “Purdue Pharma, Sacklers reach $6 billion deal with state attorneys general,”
NPR, March 3, 2022, available at: https://www.npr.org/2022/03/03/1084163626/purdue-sacklers-
oxycontin-settlement; In re: Purdue Pharma L.P., et al, Motion Of Debtors Pursuant To 11 U.S.C.
8 105(A) And 363(B) For Entry Of An Order Authorizing And Approving Settlement Term Sheet
at para. 2, March 3, 2022, Case No. 19-23649, United States Bankruptcy Court for the Southern
District of New York, available at:
https://www.marylandattorneygeneral.gov/press/2022/030322.

[58] Ultimately, in the Purdue Pharma case, a revised settlement included significant
additional funds of approximately USD $277 million devoted exclusively to opioid-related
abatement, including support and service for survivors, victims and their families.

[59] In these circumstances, the HSF submits that it is fair and reasonable to at least allow it
an opportunity to argue the motion to appoint Tyr as representative counsel for the FTH
Stakeholders. This will add to the constellation of interests that are necessary to resolve the CCAA
Proceedings.

The Monitors’ Position

[60] The Monitors first stress that pursuant to my earlier Order, the leave motion was to be
heard prior to the HSF’s motion. Accordingly, only the test for leave applies and it is premature
to discuss the merits of the HSF’s motion. The focus should only be placed on the threshold
requirements and the four principles they submit underlie the basic considerations that a
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supervising judge must keep in mind when addressing a request for leave in any CCAA matter as
set out in para. 26 above.

[61] First, insofar as good faith is concerned, the Monitors concede that the HSF is proceeding
in good faith. They submit, however, that the HSF fails to meet the other requirements.

[62] Second, insofar as due diligence is concerned, the Monitors point out that in December
2019, they brought a motion to appoint Wagners on behalf of the TRW Claimants as an effective
tool to represent claims that were unascertained or unasserted.

[63] The Monitors submit that had a stakeholder, such as the HSF, thought that the scope of
the Representative Counsel Order was not broad enough or that there was a conflict to respond to,
that they would have brought a motion to have this Court decide the issue. The Monitors dispute
the HSF’s contention that as a not-for-profit organization it was not their obligation at the time to
respond. Further, the Monitors argue that if the HSF’s submission was self-evident, they should
and would have known of it at that time.

[64] The Monitors further submit that the HSF delivered a letter of support with respect to the
CCS’s motion in September 2019 in which the CCS sought to participate in the Mediation which
is very similar to the relief now sought by the HSF, albeit on behalf of the FTH Stakeholders.
There is no material difference between the HSF’s motion and the motion earlier brought by the
CCS as both seek to advocate on behalf of other individuals. Based on the foregoing, the Monitors
submit that the HSF has not acted with due diligence and in essence seeks to relitigate the issue as
to whether a third party should be inserted into the Mediation.

[65] Third, the Monitors argue that there has been no change of circumstances that would
justify variances to the ARIOs. The Monitors submit that the FTH Stakeholders are partly or
entirely represented in the mediation. The Monitors submit that the definition of TRW Claimants
includes the FTH Stakeholders and that it captures “all individuals ... who assert or may be entitled
to assert a claim or cause of action against one or more of the Applicants ... in respect of ... the
historical or ongoing use of or exposure to Tobacco Products”. Based on the plain wording of the
above definition, the Monitors submit that this includes the FTH Stakeholders who are, by their
own definition, “people who will purchase — consume tobacco products or be exposed to their use
following commencement of these proceedings/or claims bar date.”

[66] The Monitors further point to the December Decision wherein Wagners was appointed
on behalf of the TRW Claimants and particularly paragraphs 30 and 42 where | state as follows:

[30] The social benefits of access to justice, in the facilitating of a complex
restructuring, are met. At this time many of the TRW Claims are unascertained and
unasserted. As such, many of the TRW Claimants are likely unaware of these
CCAA proceedings. The Representation Order sought would further promote
access to justice by giving the TRW Claimants a powerful, single voice in the
process.
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[42] I agree with the Tobacco Monitors that a single point of contact is critical in
these proceedings. As I have previously indicated, these restructurings are amongst
the most complex in CCAA history for a number of reasons, which include the vast
number and size of the complicated tobacco-related actions that have been, or could
be, commenced against the Applicants.

[67] Based on the foregoing, the Monitors submit that this Court specifically anticipated that
the TRW Claims included those that were unascertained and unasserted including those that had
been, or could be, commenced against the Applicants. They also point to the fact that | further
noted that a single point of contact was critical insofar as the TRW Claims were concerned.

[68] The Monitors alternatively argue that even if certain members of the FTH Stakeholders
were not captured within the definition of the TRW Claimants, their interests are adequately
represented in the Mediation and that this has been acknowledged by the HSF in its factum where
it states that the concerns of the FTH Stakeholders are ultimately about “public health writ large”.
The Monitors submit that the interests of the public at large can be adequately accounted for and
addressed by many different participants in the Mediation, including the provinces who represent
public and social interests, including harm reduction; Wagners, who represent the individuals who
assert or may be entitled to assert claims; the Monitors, who are officers of the court and have the
obligation to consider the interests of all stakeholders; and the Court-appointed Mediator who has
been provided with the broad discretion to consult with a variety of persons as he considers
appropriate. Further, in this regard, the Monitors submit that what the HSF is really seeking to do
is add new parties to the Mediation and therefore vary the ARIOs. The HSF’s request is
functionally the same as the CCS’s earlier request and that as a result, Tyr, an additional
representative counsel, would be inserted.

[69] Further, with respect to the HSF’s submission that the FTH Stakeholders are in a conflict
with respect to other TRW Claims, the Monitors submit that the HSF is passing off speculation as
evidence and the HSF’s affiant, Diego Marchese, an Executive Vice-President with the HSF, is
not part of the Mediation. As such, he does not know the positions the parties have taken,
particularly the TRW Claimants, or what action they have taken thereafter. In any event, the
Monitors submit it is premature to even consider any issues of conflict since we are still at the
leave stage and issues such as conflict are not yet engaged.

[70] Insofar as s. 19(1) of the CCAA is concerned, the Monitors submit that this motion does
not raise any issues under s. 19(1). There is no claims bar date, no stakeholder is asking that these
claims be compromised and the goal of the Mediation is to reach a settlement. Further, as noted,
the Order appointing Wagners as counsel for the TRW Claimants provides for future claims or
causes of action.

[71] Fourth, perhaps most significantly, the Monitors also submit that the belated introduction
of the FTH Stakeholders jeopardizes the significant progress that has been achieved to date in the
Mediation which, as noted, is hopefully entering its final stages. Accordingly, there is prejudice
to the progress of the CCAA Proceedings.

[72] The Monitors submit, relying in part upon the decision of this Court in Target Canada
Co. Re, 2016 ONSC 316, 32 C.B.R. (6th) 48, at para. 31 that the CCAA process is one of building
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blocks. Stays are granted, plans are developed and orders are made. If parties wish to change the
terms of such orders, such developments could run counter to the building block approach that
underpins the proceedings. The Monitors submit that this is particularly true in the within case
which has been ongoing for over four years, with good progress and optimism that a successful
resolution is in sight. The Monitors submit that the Court should not risk disrupting the progress
and potentially delaying resolution by compelling the participation of a new stakeholder at this
late stage. They stress that this is particularly so where the Court-Appointed Mediator has not
exercised his discretion or judgment to include the FTH Stakeholders or made any
recommendations in this regard to this Court. The Monitors also point out that several parties have
expressed serious concerns about the length of time the Mediation is taking and introducing a new
stakeholder will almost certainly exacerbate those concerns.

[73] Last, the Monitors submit that even if leave is denied, the HSF will still retain the ability
to participate in these proceedings as a social stakeholder in many meaningful ways as this Court
has previously recognized the value of social stakeholders. It should not, however, be permitted
to seek special treatment at this late stage by forcing the FTH Stakeholders into the Mediation and
asking this Court to second guess the discretion and judgment of the Court-Appointed Mediator.

[74] The fact that the HSF speculates that it is better to insert the FTH Stakeholders now than
have them appear at a sanction hearing is not only speculative, but does not form part of the test
for obtaining leave to bring this motion. There is simply no evidence before the Court to support
an order including the FTH Stakeholders.

[75] Based on the foregoing, the Monitors submit that the HSF’s motion is an impermissible
attempt to alter the status quo where there has been no change in circumstances, the HSF has not
moved promptly and that the proposed variance would prejudice the progress of the CCAA
Proceedings.

Analysis

[76] In considering whether leave ought to be granted, as noted, | have accepted the four-part
test urged upon me by the Monitors which | reiterate below:

Q) whether the HSF is proceeding in good faith by bringing this motion;
(i) whether the HSF has acted with the requisite due diligence in doing so;

(iii)  whether there has been a change in circumstances that would necessitate
the variance to existing orders; and

(iv)  whether the proposed variance would not prejudice the progress of the
CCAA Proceedings.

[77] For the reasons that follow I accept the arguments put forth by the Monitors.

[78] | begin by noting that there is no question that the HSF satisfies part (i) of the
aforementioned test. The HSF has been acting in good faith in seeking the representation order.
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It is a well-established not-for-profit charity. The HSF is also a leader in disease prevention which
includes activities at preventing harm caused by smoking.

[79] Second, insofar as the requirement of due diligence is concerned, while I am not being
critical of the HSF, | cannot conclude that they have acted with due diligence in the circumstances
of this case and particularly the well-known, ongoing Mediation. As | have indicated, the
Mediation has been proceeding for over four years. The HSF did have the ability to bring its
motion sooner, which I have compared to the CCS motion, of which the HSF was well aware.

[80] Third, I accept that there has not been a change of circumstances.

[81] In this regard, the definition of TRW Claimants is broad enough to include the FTH
Stakeholders which is evidenced in the December Decision in which | specifically appoint
Wagners on behalf of the TRW Claimants to include individuals that are not currently represented,
scattered across the country and do not have the ability or resources to advance this claim in these
complex CCAA Proceedings. This would include, as defined in the representation order,
individuals who assert or may be entitled to assert claims with respect to a broad range of alleged
wrongs generally relating to tobacco-related personal harm. | pause here to note that when |
delivered my December Decision and approved the resulting order, | was clearly of the view that
the definition of TRW Claimants was to include future claims. This was reflected in my December
Decision that specifically included unascertained and unasserted claims, as set out in paragraph 30
of that decision and reproduced above at paragraph 68. This definition captures claims by the FTH
Stakeholders.

[82] Additionally, in any event, | accept the Monitors’ submissions that even if the FTH
Stakeholders are not captured within the definition of the TRW Claimants, their interests are
adequately represented in the Mediation.

[83] Further, insofar as any potential conflict of interest is concerned, even if | was to consider
it at the leave stage, there is no evidentiary basis to advance this submission. Unguestionably,
Wagners, on behalf of the TRW Claimants, will represent a number of different constituencies.
Neither Wagners nor the Court-appointed Mediator or the Monitors have identified any conflicts
about which I should be concerned.

[84] Mr. Marquese deposes at para. 8 of his affidavit that “I understand that as a result of the
nature of the claims being addressed in these proceedings, that a likely component of any Proposed
Plan would be the establishment of a fund that will be used to make future payments for public or
social purposes or programs in lieu of the ability to make payments directly to claimants.” He
generally goes on to further depose that, based on his understanding how the fund is established,
governed and used will be a critical component in ensuring that the rights and interests of FTH
Stakeholders are adequately addressed and that all parties participating in the CCAA Proceedings
and Mediation are in conflict with FTH Stakeholders.

[85] Mr. Marquese does not cite any basis for his understanding, which almost entirely
undermines his purported evidence. Further, I do not know how he could have such insight into
the confidential Mediation in which the HSF is not a party. Nothing to date has been brought
forward to this Court to support Mr. Marquese’s understanding or belief. Based on my own
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knowledge of the ongoing Mediation and Mr. Marquese’s understandable lack of insight, I do not
accept that the FTH Stakeholders operate in a conflict with other stakeholders and particularly do
not act in conflict with the TRW Claimants.

[86] I am further of the view that my decision does not run contrary to the provisions of s.
19(1) of the CCAA. 1 accept the Monitors’ submissions above and the claims of the FTH
Stakeholders, to the extent they may exist, are no different in nature than other unascertained and
unasserted claims of any TRW Claimants.

[87] Fourth, insofar as the issue of prejudice is concerned, as | have indicated, the Mediation
appears to be reaching its latter stages after four years. Substantial progress has been made. This
has been confirmed by both the Court-appointed Mediator and the Monitors. A resolution is in
sight.

[88] I am very hesitant to introduce new participants at this late stage, which will, in my view,
almost certainly complicate matters in circumstances where the Monitors and Court-appointed
Mediator have not identified any concerns. In this regard | am satisfied that the ultimate order
sought by the HSF would likely prejudice the progress of the CCAA Proceedings.

[89] In reaching this conclusion, | emphasize that the HSF retains its ability to participate in
the CCAA Proceedings as a social stakeholder and if difficulties arise with respect to what the
HSF has identified as the FTH Stakeholders, the matter may return to the Court.

[90] I conclude by noting two things. First, once again, | have tremendous faith in the Court-
Appointed Mediator to address any concerns or conflicts as alleged by the HSF and bring them to
the Court if, in fact, they exist. Second, even if | was to accept the test for leave proposed by the
HSF and consider the Canwest factors, | would come to the same conclusion for the reasons above.

DISPOSITION

[91] The HSF’s motion for leave to bring a motion seeking to have Tyr appointed as
representative counsel to the FTH Stakeholders is dismissed.

McEwen J.

Date: June 23, 2023
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Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) WEDNESDAY, THE 27
)
CHIEF JUSTICE MORAWETZ ) DAY OF SEPTEMBER 2023

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.
Applicant

ORDER
(Stay Extension)

THIS MOTION, made by Rothmans, Benson & Hedges Inc. (the “Applicant”) pursuant
to the Companies’ Creditors Arrangement Act (Canada), as amended, for an order extending the
Stay Period (defined below) until and including March 27, 2024, was heard this day by judicial

videoconference via Zoom in Toronto, Ontario.

ON READING the Notice of Motion of the Applicant dated September 13, 2023, the
Affidavit of Mindaugas Trumpaitis sworn September 13, 2023, the Fourteenth Report of Ernst &
Young Inc. in its capacity as Monitor of the Applicant (the “Monitor”), and on hearing the
submissions of counsel for the Applicant, the Monitor, and such other counsel as were present as
listed on the participant sheet, no one else appearing although duly served as appears from the

affidavit of service, filed:

SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and
the Motion Record of the Applicant herein and the Fourteenth Report is hereby abridged and
validated such that this motion is properly returnable today and hereby dispenses with further

service thereof.
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EXTENSION OF STAY PERIOD

2. THIS COURT ORDERS that the Stay Period as defined in the Second Amended and
Restated Initial Order of Justice McEwen dated April 25, 2019 is hereby extended until and
including March 27, 2024.

GENERAL

3. THIS COURT ORDERS that this Order is effective from the date that it is made and is

enforceable without any need for entry and filing.

4. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Applicant and the Monitor, and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the Applicant
and to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to
this Order or to assist the Applicant and the Monitor, and their respective agents, in carrying out

the terms of this Order.
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