
Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 

JUSTICE ACT, R.S.O 1990 C. C.43, AS AMENDED

B E T W E E N:

ROMSPEN INVESTMENT CORPORATION

Applicant

- and -

TUNG KEE INVESTMENT CANADA LTD. and 
TUNG KEE INVESTMENT LIMITED PARTNERSHIP

Respondents

REPORT OF THE PROPOSED RECEIVER
DATED OCTOBER 4, 2023

INTRODUCTION

1. Ernst & Young Inc. (“EY” or the “Receiver”) is filing this pre-filing report (the “Pre-

Filing Report”) in connection with an application by Romspen Investment Corporation

(“Romspen” or the “Applicant”) to appoint EY as the Court-appointed receiver and

manager (the “Receiver”) of the undertaking, assets and properties of Tung Kee

Investment Canada Ltd. (“TKIC”) and Tung Kee Investment Limited Partnership (“TKI

LP” and together with TKIC, collectively, the “Debtors”), acquired for, or used in relation

to a business carried on by the Debtors, including and without in any way limiting the

generality of the foregoing, the property known municipally as 3143 19th Avenue,

Markham, Ontario (the “Property”).
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2. This Pre-Filing Report has been prepared by the proposed Receiver prior to its appointment

as Receiver, should this Court grant the receivership Order being sought, to provide

information to the Court for its consideration in respect of the Applicant’s receivership

Application.

PURPOSE

3. The purpose of this Pre-Filing Report is to:

(a) provide background information to the Court regarding the Property and the Debtors;

(b) summarize the Sale Process (defined below) undertaken by Romspen, and related

offers made for the Property therein;

(c) summarize the appraisals for the Property;

(d) summarize the terms of the competing Agreements of Purchase and Sale entered into

by Romspen and by Sow Capital Ontario Limited (“Sow Capital”) under power of

sale proceedings, in their respective capacities as first and fifth mortgagees over the

Property;

(e) provide the proposed Receiver’s views on the following:

a) the Receivership Order;

b) the issuance of an Approval and Vesting Order without the Receiver (if

appointed) launching a marketing and sale process for the Property, which:

i. approves the pre-Receivership Sale Process undertaken by Romspen

that resulted in the Times APS (as defined below) between Romspen

and Times 3143 Limited Partnership (as buyer) and 3143 Holdings Inc.

(as nominee, collectively the “Times Group”); and

ii. authorizes the Receiver (if appointed) to execute and implement the

Times APS; and
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c) the Sealing Order sealing the terms of the Times APS, the Competing Offers

(as defined below) and the appraisals for the Property.

TERMS OF REFERENCE

4. Capitalized terms used but not defined in this Pre-Filing Report are as defined in the

Affidavit of Wesley Roitman sworn July 19, 2023 (the “Moving Roitman Affidavit”) and

the Supplemental Affidavit of Wesley Roitman sworn September 29, 2023 (the “Reply

Roitman Affidavit”) sworn in support of the Romspen Application herein, and the

responding Affidavit of Philip Wong sworn September 26, 2023 on behalf of Sow Capital

(the “Sow Affidavit”).

5. In preparing this Pre-Filing Report and making the comments herein, the proposed

Receiver has been provided with, and has relied upon, certain materials prepared and

provided by Romspen and materials as filed in these proceedings (collectively, the

“Information”).  The proposed Receiver has reviewed the Information for reasonableness,

internal consistency and use in the context in which it was provided.

6. The proposed Receiver has not audited or otherwise attempted to verify the accuracy or

completeness of the Information in a manner that would wholly or partially comply with

Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered

Professional Accountants Canada Handbook and, accordingly, the proposed Receiver

expresses no opinion or other form of assurance contemplated under GAAS in respect of

the Information.  Some of the Information referred to in this Pre-Filing Report consists of

forecasts and projections.  An examination or review of the financial forecast and

projections, as outlined in the Chartered Professional Accountants Canada Handbook, has

not been performed.

7. Unless otherwise indicated, the proposed Receiver’s understanding of factual matters

expressed in this Pre-Filing Report concerning the Debtors and their business is based on

the materials filed in these proceedings, and not independent factual determinations made

by the proposed Receiver.
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8. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian

dollars.

BACKGROUND AND FINANCIAL POSITION OF THE DEBTORS

9. TKIC is an Ontario corporation, and is the registered owner of the Property. TKI LP is an

Ontario limited partnership, and is the beneficial owner of the Property. The Property

consists of three separate legally described parcels which collectively comprise

approximately 66.29 acres of developable vacant land at the southeast corner of 19th

Avenue and Woodbine Avenue East in Markham, and collectively bear the municipal

address of 3143 19th Avenue, Markham, Ontario. The Debtors planned to develop the

Property as a mixed used development comprised of film studios, offices, a hotel and retail.

Secured Creditors

10. The proposed Receiver understands there are five mortgages registered on title to the

Property, summarized below:

Ranking Priority Creditor Principal Face Amount

First Romspen $30 million

Second Amber Mortgage Investment

Corporation

$8.5 million

Third 2149602 Ontario Inc. $3,744,759.41 (CAD) and

$26,279,223.54 (HKD)

(which is equivalent to

approximately $4,600,000

CAD)

Fourth Frank Pa and Steven Tung $3.54 million

Fifth Sow Capital $20 million
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11. The proposed Receiver understands that pursuant to Subordination and Postponement

Agreements dated January 2022 (see Exhibits 47 to the Moving Roitman Affidavit)

between Romspen and each of Amber Mortgage Investment Corporation (“Amber”), Sow

Capital, 2149602 Ontario Inc. (“214”), Frank Pa and Steven Tung (“Pa and Tung” and

collectively with Amber, Sow Capital and 214, the “Subordinate Encumbrancers”), each

of the Subordinate Encumbrancers subordinated and postponed all of their rights under

their security over the Property of the Debtors in favour of Romspen.

12. The proposed Receiver has not yet performed an independent security review of any of the

five mortgages to determine validity or priority.

13. On or about September 1, 2022, the Debtors defaulted in payment of interest due under the

loan that Romspen extended to the Debtors (the “Romspen Mortgage Loan”). On October

7, 2022, Romspen made formal written demand for payment of the Romspen Mortgage

and delivered a Notice of Intention to Enforce Security pursuant to section 244 of the BIA

(see Exhibit 49, Moving Roitman Affidavit). The proposed Receiver understands the

Debtors failed to repay the Romspen Mortgage Loan following the expiry of the ten-day

statutory notice period under the BIA.

POWER OF SALE BY ROMSPEN

14. On October 25, 2022, Romspen, by its lawyers, issued a Notice of Sale under the Romspen

Mortgage (see Exhibit 50, Moving Roitman Affidavit) . After the redemption period under

Romspen’s Notice of Sale expired, Romspen commissioned an appraisal of the Property,

which is marked as Confidential Exhibit “3” to the Reply Roitman Affidavit.

15. On or about April 3, 2023, Royal LePage Your Community Realty (“Royal LePage”) and

Romspen entered into a listing agreement (the “Royal LePage Listing Agreement”)

whereby Royal LePage was engaged to conduct a process for the marketing and sale of the

Property.  The Royal Lepage Listing Agreement provides for a commission of 2% plus

HST of the gross sale price if there is no co-operating broker.  If there is a co-operating

broker, the commission increases to 3% plus HST.  A copy of the Royal LePage listing

agreement for the Property is attached hereto as Appendix “A”.
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16. On April 4, 2023, Royal LePage launched its sale process for the Property (the “Sale

Process”).  It listed the Property for sale for $69.5 million, and set a bid deadline of April

27, 2023 (the “Initial Bid Deadline”).  A copy of the initial Royal Lepage marketing

brochure is part of Exhibit “B” to the Reply Roitman Affidavit

17. On the same day, the Property was listed on Multiple Listing Service (MLS#: N6007225).

A copy of the MLS listing is attached hereto as Appendix “B”.

18. From April 4, 2023, through to the Initial Bid Deadline, Royal LePage received two offers

(discussed below).  However, neither of these offers resulted in an unconditional

Agreement of Purchase and Sale.

19. On July 12, 2023, Royal LePage, with Romspen’s consent, lowered the listing price of the

Property to $64.5 million. A copy of the Royal Lepage marketing brochure with the

updated purchase price is also part of Exhibit “B” to the Reply Roitman Affidavit.

20. Below is a summary of the timeline setting out the key dates with respect to the Sale

Process:

Timeline Activity

April 3, 2023 Romspen engaged Royal LePage

April 4, 2023 Royal LePage launched the Sale Process

and listed the Property on MLS

April 4, 2023 through April 27, 2023 Royal LePage took steps to implement the

Sale Process, as further described below

April 27, 2023 Initial Bid Deadline for submission of an

executed and binding agreement of

purchase and sale

April 27, 2023 / April 28, 2023 Two offers received, as further described

below.

May 1, 2023 Romspen selected and signed back the

First Offer (as defined below) which was

subject to a 45-day due diligence

condition.

006



-7-

June 19, 2023 Due diligence condition in the First Offer

is not waived. Romspen and the proposed

purchaser under the First Offer execute a

mutual release

July 12, 2023 Listing Price was amended to $64.5

million

July 14, 2023 – July 18, 2023 Two amended offers and a Letter of Intent

were received, as further described below.

August 25, 2023 Times Offer delivered, as further described

below

September 15, 2023 Romspen and Times Group enter into the

Times APS. First deposit received.

September 28, 2023 Letter from Times Group’s financier

serving as a positive reference for the

Times Group

September 29, 2023 Times Group waives due diligence

condition albeit with a lower purchase

price, subject to the issuance of an

Approval and Vesting Order

October 4, 2023 Second deposit received. Times APS is

firm, subject to issuance of an Approval

and Vesting Order

21. In addition to the marketing and sales steps in the Sale Process set out in paragraph 8 of

the Reply Roitman Affidavit, the proposed Receiver understands that Royal LePage also

undertook the following additional steps during the marketing period to sell the Property:

(a) attended the 2023 Building Industry luncheon in April 2023 to meet with local

developers and builders to promote the Property, and followed up with emails with

certain potentially interested parties;

(b) on April 4, 2023, emailed the acquisition opportunity internally to over 900 Royal

LePage sales agents, and emailed them again on July 12, 2023, to indicate the revised

listing price;
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(c) created and posted a listing on Multiple Listing Service (MLS#: N6007225);

(d) communicated with potential interested parties via email and phone calls;

(e) established a Google Drive link to provide information for interested parties to conduct

their due diligence; and

(f) gathered information for interested parties to conduct due diligence.

Results of the Sale Process

22. On or around the Bid Deadline of April 27, 2023, two parties submitted conditional binding

offer to Romspen.  In July 2023, two additional binding offers and a letter of intent were

submitted with various conditions. A summary of these offers and the letter of intent (the

“Competing Offers”) received by Romspen (the “Summary of Offers”) is attached hereto

as Confidential Appendix “A”.

The First Offer and Revised First Offer

23. The first offer dated May 1, 2023 (the “First Offer”), included the highest cash purchase

price and was subject to a 45-day due diligence condition in favour of the buyer. A copy

of the First Offer is attached as the Confidential Appendix A to the Moving Roitman

Affidavit.

24. On May 3, 2023, Romspen entered into an agreement of purchase and sale with the first

offeror (the “First APS”), and an initial deposit was submitted to Romspen. However, the

proposed purchaser did not waive the due diligence condition prior to the due diligence

deadline. On June 19, 2023, the parties executed a mutual release terminating the First

APS, and the deposit was returned.

25. On or around July 12, 2023, the first offeror submitted a revised offer (the “Revised First

Offer”) to Romspen that was for approximately 25% less than the First APS. Romspen did

not accept this offer. A copy of the Revised First Offer is attached as Confidential Appendix

B to the Moving Roitman Affidavit.
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The Second Offer and Revised Second Offer

26. The second offer, dated April 28, 2023 (the “Second Offer”), provided for a cash purchase

price that was approximately 45% lower than the First Offer, and subject to a 60-day due

diligence condition in favour of the buyer. Romspen did not accept this offer. A copy of

the Second Offer is included as part of Confidential Exhibit 1 to the Reply Roitman

Affidavit.

27. On or around July 18, 2023, this buyer submitted a revised offer to Romspen for the

Property.  However, it was for an amount that was lower than the proposed purchase price

in a letter of intent received the day before (as further described below) (the “Revised

Second Offer”).  Romspen did not accept the Revised Second Offer. A copy of the Revised

Second Offer is included as part of Confidential Exhibit 1 in the Reply Roitman Affidavit.

28. Romspen and Royal LePage continued to market the property after the First Offer was

terminated in June 2023.  On July 12, 2023, the listing price of the Property was reduced

to $64.5 million.

The Letter of Intent

29. A letter of intent dated July 17, 2023 (the “Letter of Intent”), was for a purchase price

higher than the Revised Second Offer and subject to a 45-day due diligence condition. The

proposed Receiver understands that Romspen negotiated with the party who delivered the

Letter of Intent in an effort to convert it into an agreement of purchase and sale. However,

the negotiations did not result in the parties advancing to that stage. A copy of the Letter

of Intent is included as part of Confidential Exhibit 1 to the Reply Roitman Affidavit.

SUCCESSFUL BID

The Times APS

30. On August 25, 2023, Romspen received a conditional offer (the “Times Offer”) from the

Times Group.  The proposed Receiver understands Romspen entered into discussions with

the Times Group, which resulted in an increase in the cash value of the offer. On September

15, 2023, Romspen and the Times Group entered into the Times APS that provided for a
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due diligence condition deadline of September 30, 2023.

31. The Times APS represents the highest and best offer received through Romspen’s

marketing and sale process (or through Sow Capital’s attempts to market and sell the

Property, as set out below under the heading “Sow Capital”).

32. The proposed Receiver understands that Times Group made the first deposit required under

the Times APS.  While the Times Group subsequently requested, and Romspen granted,

an extension of the due diligence deadline to October 2, 2023, this condition was waived

on September 29, 2023 subject to the appointment of Ernst & Young Inc. as receiver and

manager of the Debtors and the issuance of an order approving the sale, authorizing the

Receiver to complete the Transaction, and vesting title to the Property in Times (see paras.

11 and 14 of the Reply Roitman Affidavit).  On the same date, the Times APS was amended

to, among other things, substitute the proposed purchaser, and to reduce the purchase price,

although the net purchase price remained higher than the purchase price in the Sow APS

(as defined below).

33. A redacted copy of Times APS as amended is marked as Exhibits “D” and “G” to the Reply

Roitman Affidavit, and an unredacted copy with the purchase price is marked as

Confidential Exhibits “2A”and “2B” to the Reply Roitman Affidavit.

34. On October 4, 2023, the Times Group delivered the second deposit due under the Times

APS. Upon the payment of the second deposit, Times APS became a firm and binding

agreement, subject to the issuance of a Receivership Order and an Approval and Vesting

Order.

Evaluation of the Times APS

35. The Times APS is the result of a competitive sale process, and the negotiation between

Romspen, the Times Group and their respective counsel.  The Times Group and the

Debtors are not related parties pursuant to section 65.13 of the BIA.

36. The Times APS provides that closing will occur on November 15, 2023.
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37. The background and ability of the Times Group to complete the Times APS is set out at

paragraphs 12 and 13 of the Reply Roitman Affidavit, and Exhibits “E” and “F to that

affidavit.

38. The purchase price for the Property will be paid in cash and is sufficient to repay the

indebtedness to the First, Second, Third and Fourth ranking secured creditors in full. Sow

Capital, the Fifth ranking secured creditor, will receive a substantial payment but is not

expected to be repaid in full.

39. A general summary of the key terms and conditions of the Times APS are set out below

under the headings “Comparison of the Key Terms under the Times APS and the Sow

APS”.

POWER OF SALE BY SOW CAPITAL

40. On July 18, 2023, Sow Capital and 2816513 Ontario Inc. (“281 Ontario”) entered into an

agreement of purchase and sale which was amended on August 17, 2023 (the “Sow APS”,

which is marked as Exhibit “C” to the Sow Affidavit and Exhibit “G” to the Reply

Romspen Affidavit).

41. The proposed purchase price under the Sow APS is also lower than the proposed net

purchase price under the Times APS.

42. As with the Times APS, the purchase price under the Sow APS will be paid in cash and is

also sufficient to repay the indebtedness to the First, Second, Third and Fourth ranking

secured creditors in full.   However, while Sow Capital (the Fifth ranking secured creditor)

will also not be repaid in full by the Sow APS (like with the Times APS), it will receive

even less net proceeds under the Sow APS than the Times APS.

43. Romspen’s concerns regarding Sow Capital, 281 Ontario and the Sow APS, and why Sow

Capital would want to proceed with the Sow APS instead of the Times APS, are set out in

paragraphs 16 to 34 of the Reply Roitman Affidavit.

44. As set out in the Factum Sow Capital delivered in the herein proceeding dated September

26, 2023 (the “Sow Factum”), 281 Ontario waived the due diligence condition period and
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paid the first and second deposits to Sow Capital.  However, while the Sow APS has

allegedly gone firm, for reasons not explained yet by Sow Capital, even though the Sow

APS provides that closing will occur on October 16, 2023, the closing date has been

amended to November 30, 2023, contrary to the terms of the Sow APS  (or 15 days after

the scheduled closing date under the Times APS).

45. Furthermore, while  the Sow APS indicates that the purchase price is not subject to payment

of a sale commission, as set out in paragraph 35 of the Reply Roitman Affidavit, the

proposed Receiver understands that Royal LePage may assert that it is entitled to a

commission from the sale under the Sow APS because the authorized signing officer for

281 Ontario that executed the Sow APS had initially reached out to Royal LePage about

the Property on June 20, 2023, while Royal LePage was acting as sales broker.

46. A general summary of the key terms and conditions of the Sow APS are set out below.

COMPARISON OF THE KEY TERMS IN THE TIMES APS AND THE SOW APS

47. A summary and comparison of the significant terms of the Times APS and the Sow APS

is attached hereto as Confidential Appendix “A”. A comparison, excluding financial

information, is set out below:

Times APS Sow APS

Purchase Price Higher than Sow APS Lower than Times APS

Closing Date November 15, 2023 November 30, 2023

Conditions Approval and Vesting

Order

None

Deposit Same as Sow APS Same as Times APS

Ability to Close Romspen satisfied with

evidence of financial

wherewithal to close

No evidence of financial

wherewithal to close

provided to Romspen.
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Relationship to Debtors Unrelated Appears Related

Commission 2% None, but potentially

subject to claim by Royal

Lepage for its commission

COMPARISON OF THE APPRAISALS, TIMES APS AND THE SOW APS

48. A total of three appraisals were commissioned for this Property.

49. Romspen commissioned an appraisal from Altus Group with the effective date of January

28, 2023 (see Confidential Exhibit “3” to the Reply Roitman Affidavit).

50. Sow Capital commissioned two appraisal reports from Wagner Andrews Kovacs and

Avison Young, each with the effective date of July 17, 2023  (see Exhibits “K” and “L” to

the Sow Affidavit).

51. The Times APS provides for a gross purchase price that is higher than all three appraisals.

The proposed Receiver notes that the purchase price in the Times APS, net of sale

commission, is also higher than all three appraisals.

52. The Sow APS provides for a gross purchase price that is higher than the two appraisals it

commissioned, but lower than the Altus Group appraisal.

53. A summary of these three appraisals for the Property is attached hereto as Confidential

Appendix “B”.

OBSERVATIONS OF ROMSPEN’S SALE PROCESS

54. The proposed Receiver believes that Romspen’s Sale Process was conducted in a manner

that:

(a) was fair to all who participated in it and considered the interests of all parties;
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(b) maintained appropriate efficacy, integrity, and a level playing field for all potential

and actual bidders;

(c) was marketed to a wide range of audience, including land developers and commercial

brokers;

(d) made sufficient efforts to obtain the best price and not act improvidently;

(e) resulted in an offer for the Property that provides certainty as to closing; and

(f) resulted in an offer for the Property that is higher than all other offers, and higher than

the three appraisals commissioned for the Property.

55. In the circumstances, the proposed Receiver does not believe that further marketing

campaign of the Property would yield any higher or better offers.

56. The proposed Receiver notes that when Sow Capital filed its responding material, it did

not redact confidential information in the Sow APS (including the purchase price), or in

the appraisals that it had commissioned.  These amounts are also reproduced in the Sow

Factum (paras 6, 18 and 19), which the proposed Receiver understands was also filed with

the Court in an unredacted form.  Disclosure of this confidential information is likely to

have a negative impact on any future sales process, as it effectively sets a price ceiling at

an amount between the two appraisal values disclosed by Sow Capital.

Approval and Vesting Order

57. The proposed Receiver has reviewed the terms of the proposed Approval and Vesting

Order and believes that it is reasonable.

Sealing Order

58. The Confidential Appendices attached hereto contain financial and other information. The

proposed Receiver believes that disclosure of this information could further adversely

affect any further sale process for the Property in the event the Times APS does not close.
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Receivership Order

59. The proposed Receiver has reviewed the terms of the proposed Receivership Order. The

draft order is substantially similar to the model receivership order of this Court.

All of which is respectfully submitted this 4th day of October, 2023.

ERNST & YOUNG INC.,
solely in its capacity as Proposed Receiver of
the assets, property and undertaking of the
Tung Kee Investment Canada Ltd. and
Tung Kee Investment Limited Partnership
and not in its personal capacity

Per:

Jeffrey D. Kerbel

Senior Vice-President
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