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This is Exhibit �M� referred to in the Affidavit of Philip Wong 
sworn before me by videoconference this 26th day of
September 2023

Commissioner for Taking Affidavits (or as may be)

AMANDEEP SIDHU
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This is Exhibit �N� referred to in the Affidavit of Philip Wong 
sworn before me by videoconference this 26th day of
September 2023

Commissioner for Taking Affidavits (or as may be)

AMANDEEP SIDHU
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From: Eric Golden
To: David P. Preger; Lisa S. Corne; Justin Chan; "David Z. Seifer"; philip.wong@sowcapital.com.hk;

timothy.wu@sowcapital.com.hk; lai.pui.ling8@gmail.com; maya@chaitons.com; stung@jgrm.ca;
jciardullo@stikeman.com; insolvency.unit@ontario.ca; AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca;
info@aamic.ca; asidhu@kmblaw.com; dtang@millerthomson.com; abaniasadi@millerthomson.com;
rgray@millerthomson.com; lsivak@millerthomson.com; customerservice@markham.ca;
leonardsusman@bellnet.ca; jfried@foglers.com; jchan@jtcprofcorp.com; ken.rosenberg@paliareroland.com;
RJaipargas@blg.com; IKlaiman@lzwlaw.com; Douglas.Montgomery@paliareroland.com; Edmund Yau; Matthew
Wong; "Fried, Joseph"; Michael Fallone; Randy Lebow; asidhu@kmblaw.com; vdare@foglers.com;
"myoung@foglers.com"

Cc: Chad Kopach; "Jeffrey Kerbel"; Edmund Yau
Subject: Romspen Investment Corporation v Tung Kee Investment Canada Ltd et al CV-23-00703161-00CL - appeals and

Receiver Motion for Directions
Date: Friday, October 27, 2023 6:09:08 PM
Attachments: Letter to Counsel -October 27, 2023.PDF

Notice of Appeal - October 27, 2023.PDF
Appellant"s Certificate Respecting Evidence - October 27, 2023.PDF
CV-23-00703161-00CL Romspen Inv v Tung Kee Inv Endorsement Oct 19 23.pdf
AVO issued and entered re Tung Kee.pdf
Appointment Order issued and entered re Tung Kee.pdf
image001.png
image002.png

The Receiver was provided earlier this afternoon with the attached letter and Notice of Appeal from
counsel for 2816513 Ontario Inc. (�281 Ontario�), which had entered into an APS with the fifth
mortgagee, Sow Capital.

We understand that the mortgagor Tung Kee will also be delivering on Monday a Notice of Motion
seeking to appeal the attached decision of Justice Osborne, which resulted in the attached two Orders
(the Appointment Order and the AVO).

The Receiver�s position is that 281 Ontario falls within the �bitter bidder� caselaw and has no standing to
appeal.  In addition, even if 281 Ontario did have standing, it does not have an appeal as of right under
the BIA.   Similarly, the mortgagor Tung Kee does not have an appeal as of right.   Tung Kee (and 281
Ontario if it had standing), both must seek leave to appeal, and based on the current caselaw for leave,
neither should be granted leave.

In addition, the closing date for the Times APA is scheduled for November 15, 2023, adding real time
urgency to the factual matrix.    The delivery of the 281 Ontario Notice of Appeal today and the Tung Kee
Notice of Appeal Monday only adds to the time crunch.

As a result, the Receiver will be responding this Tuesday by serving a motion for directions before a
single judge of the ONCA.  I anticipate that the Receiver will seek in its Notice of Motion, among other
things, advice and directions regarding the Notices of Appeal and whether:

1. 281 Ontario has standing to appeal, or not;

2. if 281 Ontario does have standing, whether it can appeal as of right, or whether it requires leave
of the Court to do so;

3. whether Tung Kee can appeal as of right, or whether it requires leave of the Court to do so;

4. if leave to appeal is required, whether it should be granted; and

5. if leave is not required, whether the Appointment Order and AVO are stayed by the Notices of
Appeal or not, and if stayed whether the stays should be lifted;

As a result of the closing date on November 15, 2023, the Receiver�s motion must be heard forthwith, and
it will be scheduled for a day the week of November 6, 2023.
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Therefore, if there are any days the week of Nov. 6 when Maya (for the mortgagor) and Mark (for 281)
cannot be available to argue the motion for directions in the ONCA, please advise forthwith.

The Receiver is sending this email today to provide 281 Ontario and Tung Kee with as much notice as
possible of its motion for directions, and we will of course do our best to accommodate any conflicts, but
ultimately with the closing date of the Times APS scheduled for Nov 15, 2023, the decision will come
down to what dates are available in the ONCA.  In the event of a conflict between their availability and
available court dates, the parties seeking to appeal will have to arrange their schedules to be available on
whatever date is available in the ONCA that week (and I believe the Courts may be closed on Friday Nov.
10 for the Remembrance Day statutory day), or arrange to have someone else at their respective firms
argue the matter.   The Receiver and its counsel will have to do the same.

Please let me know if you have any questions.

Eric Golden
Partner - Co-chair, Business Reorganization & Insolvency Group

egolden@blaney.com
 416-593-3927 |  416-596-2049
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    Court of Court of Appeal File No.:
Court File No.  CV-23-00703 -00CL

COURT OF APPEAL FOR ONTARIO

B E T W E E N :

ROMSPEN INVESTMENT CORPORATION

Applicant

and

TUNG KEE INVESTMENT CANADA LTD. and TUNK KEE INVESTMENT LIMITED
PARTNERSHIP

Respondents

NOTICE OF APPEAL

THE APPELLANT, 2816513 Ontario Inc 281 Appellant ), appeals to the Court of

Appeal from the Orders of the Honourable Justice Osborne, dated October 19, 2023, made at Toronto,

Ontario.

THE APPELLANT ASKS:

(a) that t s, (i) appointing Ernst Receiver

receiver and manager over the assets and property of Tung Kee Investment Canada Ltd.

TKIC

municipally known as 3134 19th Property

Times Transaction

Romspen

1010 Inc. dated September 15, 2023, as amended by a waiver, assignment and amending

agreement dated September 29, 2023 between Romspen and Times 1010 Inc., 3143

Holdings Inc., and Times 3143 Limited Partnership, authorizing the Receiver to complete

the Times Transaction, and vesting in 3143 Holdings Inc. all rights, title and interests of

TKIC in and to the Property, and dismissing the cross motion of Sow Capital Ontario

Ltd. ( Sow ) for an order permitting the completion of its Agreement of Purchase and
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Sale between with 281, as purchaser, for the sale of the Property dated July 18, 2023, as

amended by an Amending Agreement dated August 17, 2023 and a Waiver and amending

281 APS , be set aside and an Order be made

permitting the 281 APS to be completed;

(b) for leave to hear this Appeal on an expediated basis;

(c) for costs of this Appeal; and

(d) for such further and other relief as this Honourable Court may deem just.

THE GROUNDS OF APPEAL are as follows:

1. The Learned Justice made fundamental errors at law and made palpable and overriding errors, in:

(a) failing to grant 281 standing ;

(b) failing to properly consider and apply the law relating to 281 interest as a beneficial

owner of the Property, through the doctrine of equitable conversion, once the 281 APS

was executed;

(c) failing to consider and/or apply the law providing that the lawful power of sale process

engaged in by Sow should not be interfered with, absent evidence of bad faith, collusion

or fraud, which was not present;

(d) failing to properly consider and apply the law pertaining to law pertaining to disclaiming

;

(e) failing to consider and properly apply the law in connection with the vesting out of and

extinguishing interesting the Property, and particularly, the analysis set

out in Third Eye Capital Corporation v. Ressources Dianor Inc./ Dianor Resources Inc.,

2019 ONCA 508; and

(f) Such further and other ground as counsel may advise and this Honourable Court permit.
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is:

(a) Sections 193(a) and (c) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3

BIA , which provides that an appeal to the Court of Appeal of Ontario from any order

or decision of a Judge is as of right;

(b) Leave is not required as the Appellant appeals from an order of a Judge on an issue that

involves future rights, and where the property involved in the appeal exceeds ten

thousand dollars in value; and

(c) Rules 31(1) and 32 of the Bankruptcy Insolvency Act, General Rules, C.R.C., c.368.

OCTOBER 27, 2023 LIPMAN, ZENER & WAXMAN PC
Barristers & Solicitors

100 Sheppard Avenue East, Suite 850
Toronto, Ontario, M2N 6N5

Tel: 416-789-0652
Fax: 416-789-9015

MARK KLAIMAN
LSO No. 21724T

IAN KLAIMAN
LSO No. 58955G

Email: mklaiman@lzwlaw.com
iklaiman@lzwlaw.com

Lawyers for 2816513 Ontario Inc.

TO SERVICE LIST
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DOC#11074487v1

Court of Appeal File No.

Ontario Superior Court of Justice No. CV-23-00703161-00CL

COURT OF APPEAL FOR ONTARIO

B E T W E E N:

ROMSPEN INVESTMENT CORPORATION

Applicant (Respondent on Appeal)

- and -

TUNG KEE INVESTMENT CANADA LTD. and TUNG KEE
INVESTMENT LIMITED PARTNERSHIP

Respondents (Appellants on Appeal)

NOTICE OF APPEAL

THE APPELLANTS, TUNG KEE INVESTMENT CANADA LTD. and TUNG KEE

INVESTMENT LIMITED PARTNERSHIP APPEAL to the Court of Appeal from the Order

(appointing Receiver) dated October 19, 2023 (the “Appointment Order”) and the Approval and

Vesting Order dated October 19, 2023 of the Honourable Mr. Justice Osborne (the “Sale Order”, 

and together with the Appointment Order, the “Orders”), made in Toronto, Ontario. 

THE APPELLANTS ASK that the Orders be set aside and an Order granted as follows:

1. Dismissing the motion of Romspen Investment Corporation, the Respondent on

Appeal (“Romspen”) for the Sale Order: (i) approving an agreement of purchase

and sale (the “Sale Agreement”) between Romspen and Times 1010 Inc.

(“Times”) for the sale of the property municipally known as 3143 19th Avenue,
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Markham, Ontario (the “Property”); (ii) authorizing Ernst & Young Inc., in its 

capacity as court-appointed receiver (the “Receiver”), to complete the sale of the

Property to Times and (iii) vesting title to the Property in Times free and clear of

all claims and encumbrances and authorizing and directing the Receiver to conduct

a sale process for the Property;

2. In the alternative, declaring that the Appellants’ rights to challenge the sale of the 

Property to Times (the “Sale Transaction”) as an improvident sale are reserved 

and preserved;

3. In the further alternative, dismissing Romspen’s application for the appointment of

the Receiver and setting aside the Appointment Order and the Sale Order;

4. In the further alternative, ordering a new hearing of the motion;

5. In the further alternative, if necessary, granting leave to appeal the Orders and

staying the Orders pending Appeal; and

6. Awarding the Appellants their costs of the appeal on substantial indemnity basis.

THE GROUNDS OF APPEAL are as follows:

1. The Motion Judge erred in law and made palpable and overriding errors in:

i. Misapplying the test relating to “quick flip” sale transactions; 

ii. Finding that the sale process followed by Romspen was fair and reasonable despite

Romspen having filed evidence that “a court-supervised marketing and sale process
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is likely to be a better approach to achieving a definitive sale than a power of sale

process”;

iii. Failing to address Romspen’s conflicting evidence on the motion; 

iv. Failing to consider or give any or adequate weight to the Appellants’ appraisal from

a well-recognized and respected appraiser evidencing that the value of the Property

was approximately $60 million higher than the purchase price under the Sale

Agreement;

v. Failing to address the Appellants’ argument that the Romspen sales process was 

tainted or lacked integrity and fairness as Times had knowledge of the purchase

price under a competing agreement of purchase and sale entered into by a

subsequent mortgagee under power of sale;

vi. Failing to take into account that the sale price under the Sale Agreement was higher

than the purchase price payable under the sale agreement between Sow Capital

Ontario Inc. (“Sow”) and 2816513 Ontario Inc. (“281”) by failing to take into

account the commission payable under the Sale Agreement;

vii. Finding that there was prejudice to the first four mortgagees if the “quick flip” is 

not approved. This finding was wholly unsupported by the evidence before the

Court which demonstrated that the only fulcrum stakeholders were Sow and the

Appellants, both of whom opposed the sale to Times.
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viii. Failing to consider and address the Appellants’ submissions on the discrepancies 

between Romspen’s appraisal and the Appellants’ appraisal and in particular, 

failure of those appraisals to consider the value of the municipal zoning order

granted by the City of Markham;

ix. Finding that the test for a “quick flip” transaction as set out in Elleway Acquisitions

Ltd. v. Cruise Professionals Ltd., 2013 ONSC 6866 (“Elleway”) was met because

“there may well be erosion of realization by further delay, with the professional 

costs and the very significant interest that continues to accrue on all of the

mortgages.” This finding was not supported by the evidentiary record which

disclosed that the first four mortgagees were in the money and would not be

prejudiced by a further court-supervised sale process;

x. Erroneously relying on the proposed Receiver’s pre-filing report in its assessment

of prejudice. The proposed Receiver’s pre-filing report does not include any payout

statements from the mortgagees and confirms that the proposed Receiver did not

review any of the mortgagees’ security; 

xi. Concluding that a vesting order was appropriate in the circumstances where: (i)

Romspen had been marketing the Property for sale through a real estate agent under

power of sale; (ii) Romspen had served an Application Record in August 2023

returnable October 10, 2023 for the appointment of a receiver on the basis that a

court-supervised sale process was a better approach for marketing and selling the

Property; (iii) while the application was pending, Romspen entered into the Sale
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Agreement under power of sale with Times; (iv) Romspen had the ability under the

Mortgages Act (Ontario) to transfer title to the Property free and clear of all claims;

and (v) Times’ request for a vesting order was nothing more than a contrivance 

designed to protect Romspen from an improvident sale claim and was an abuse of

process;

xii. Finding that the Appellants’ request that the approval and vesting order be made

without prejudice to their right to attack the sale to Times as an improvident sale is

“antithetical to the basis upon which the sale transaction is approved in the first

place”. It was not necessary for the motion judge to expressly or implicitly

determine if the sale process by which the purchase agreement was obtained and

the purchase price were fair and commercially reasonable in order to grant a vesting

order transferring title to the purchaser free and clear;

xiii. Failing to allow the Appellants to reserve and preserve their claim for an

improvident sale;

xiv. Section 193 of the Bankruptcy and Insolvency Act (“BIA”);

xv. Such further and other grounds as counsel may advise and this Honourable Court

permit.

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:

1. This is an appeal as of right pursuant to Sections 193(a) to (c) of the Bankruptcy and

Insolvency Act, R.S.C., c.B-3 (“BIA”).
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2. Leave is not required for the commencement of this appeal under ss. 193(a) to (c) as:

i. matters raised in the within appeal involve future rights, including the Appellants’ 

right to sue Romspen for improvident sale which would only arise after Romspen

completed the sale of the Property to Times; and

ii. the value of the property that is the subject of the Order and that is involved in this

appeal exceeds ten thousand dollars.

3. In the alternative, if leave is required under section 193(e) of the BIA, the Appellants seek

leave to appeal the Order and ask for a stay of the Order pending the resolution of this

appeal.

4. It is appropriate that leave be granted because the appeal:

i. is of general importance to the practice of bankruptcy/insolvency matters and/or to

the administration of justice as a whole, namely:

a. the appropriateness of protecting a mortgagee exercising power of sale

remedies from an improvident realization claim by seeking the court’s 

appointment of a receiver to complete a quick-flip transaction and obtaining

an approval and vesting order to complete the transaction;

b. the appropriateness of the use of a quick-flip transaction by a mortgagee of

raw land in circumstances where alternative remedies are available and have

been utilized by mortgagees;

c. the appropriateness of the use of a quick-flip transaction to approve the sale

of raw land; and

d. the need for clarification from the Court of Appeal on the circumstances in

which it is just and convenient for a mortgagee who has exercised a power

of sale and entered into a purchase and sale agreement to obtain an

appointment of a receiver to complete the sale transaction through an order
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that approves the sale transaction and thereby insulates the mortgagee from

an improvident realization;

ii. is prima facie meritorious; and

iii. would not unduly hinder the progress of the herein proceeding.

October 30, 2023 CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, Ontario M2N 7E9

Maya Poliak
(LSO #54100A)
Tel.: (416) 218-1161
Email: maya@chaitons.com

Darren Marr
(LSO #79660G)
Tel:   (416) 218-1136
Email: dmarr@chaitons.com

Lawyers for the Respondents (Appellants)

TO: SERVICE LIST
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SERVICE LIST

CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, ON   M2N 7E9

Maya Poliak (LSO #54100A)
Tel:  (416) 218-1161
maya@chaitons.com

Darren Marr (LSO #79660G)
Tel:  (416) 218-1136
dmarr@chaitons.com

Lawyers for the Respondents

BLANEY McMURTRY LLP
Barristers & Solicitors
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Eric Golden (LSO #38239M)
Tel: (416) 593-3927
egolden@blaney.com

Chad Kopach (LSO #48084G)
Tel: (416) 593-2985
ckopach@blaney.com

Lawyers for the Proposed Receiver,
Ernst & Young

ERNST & YOUNG INC.
EY Tower
100 Adelaide Street West, PO Box 1
Toronto, ON M5H 0B3

Jeff Kerbel
Tel: 416-943-3545
jeffrey.d.kerbel@parthenon.ey.com

Proposed Receiver

SUSMAN, LEONARD, LL.B
PROFESSIONAL CORPORATION
608-1000 Finch Avenue West
Toronto, Ontario M3J 2V5

LEONARD SUSMAN
Tel: 416-222-6000
leonardsusman@bellnet.ca

Lawyers for Amber Mortgage Investment
Corp.

DICKINSON WRIGHT
199 Bay Street, Suite 2200
Toronto, ON   M5L 1G4

DAVID PREGER
Tel:  (416) 777-0101
DPreger@dickinson-wright.com

LISA CORNE
Tel: (416) 646-4608
lcorne@dickinsonwright.com

 Lawyers for the Applicant

BORDEN LADNER GERVAIS LLP
22 Adelaide Street West, Suite 3400
Toronto, ON   M5H 4E3

ROGER JAIPARGAS
Tel: (416) 367-6266
RJaipargas@blg.com

Lawyers for Amber Mortgage Investment Corp.
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JUSTIN T. CHANG P.C.
390 Bay Street, Suite 300
Toronto, ON   M5H 2Y2

JUSTIN CHAN
Tel: (416) 867-2565
jchan@jtcprofcorp.com

Lawyers for DX Strategies Inc.

KEYSER MASON BALL LLP
4 Robert Speck Parkway
Mississauga, ON   L4Z 1S1

BOTA MCNAMARA
Tel: (905) 276-0424
bmcnamara@kmblaw.com

AMANDEEP SIDHU
Tel:  (905) 276-0401
asidhu@kmblaw.com

HARJAAP SAHOTA
Tel: (905) 766-5015
hsahota@kmblaw.com

Lawyers for Sow Capital Inc.

LIPMAN ZENER & WAXMAN
100 Sheppard Avenue East, Suite 850
Toronto, ON   M2N 6N5

MARK KLAIMAN
Tel: (416) 789-0650
mklaiman@lzwlaw.com

IAN KLAIMAN
Tel: (416) 789-0658
iklaiman@lzwlaw.com

Lawyers for 2816513 Ontario Inc.

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP
155 Wellington Street West, 35th Floor
Toronto, ON   M5V 3H1

KEN ROSENBERG
Tel: (416) 646-4304
ken.rosenberg@paliareroland.com

MAX STARNINO
Tel: (416) 646-7431
max.starnino@paliareroland.com

Lawyers for The Times Group

FOGLER RUBINOFF
77 King Street West, suite 3000
Toronto, ON   M5K 1G8

VERN DARE
Tel:  (416) 941-8842
vdare@foglers.com

Lawyers for 2149602 Ontario Inc., Frank Pa
and Stephen Tung

UBS AG
9 Penang Road Singapore

c/o STIKEMAN ELLIOT LLP
5300 Commerce Court West
199 Bay Street
Toronto ON M5L 1B9

JOHN CIARDULLO
Tel: 416-869-5235
jciardullo@stikeman.com
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THE CORPORATION OF THE CITY OF
MARKHAM
Legal Services Department
101 Town Centre Boulevard
Markham ON L3R 9W3

Email: customerservice@markham.ca

CANADA REVENUE AGENCY
c/o Department of Justice
Ontario Regional Office
The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto ON M5X 1K6

ED PARK
AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca;
edward.park@justice.gc.ca

MINISTRY OF FINANCE (ONTARIO)
Legal Services Branch
33 King Street West, 6th Floor
Oshawa ON L1H 8H5

insolvency.unit@ontario.ca

EMAIL SERVICE LIST

egolden@blaney.com; ckopach@blaney.com; jeffrey.d.kerbel@parthenon.ey.com;
leonardsusman@bellnet.ca; DPreger@dickinson-wright.com; lcorne@dickinsonwright.com;
RJaipargas@blg.com; jchan@jtcprofcorp.com; bmcnamara@kmblaw.com;
asidhu@kmblaw.com; hsahota@kmblaw.com; mklaiman@lzwlaw.com; iklaiman@lzwlaw.com
ken.rosenberg@paliareroland.com; vdare@foglers.com; jciardullo@stikeman.com;
customerservice@markham.ca; AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca;
edward.park@justice.gc.ca; insolvency.unit@ontario.ca; maya@chaitons.com;
max.starnino@paliareroland.com
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