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NOTICE OF CROSS-MOTION FOR LEAVE TO APPEAL 

 Tung Kee Investment Canada Ltd. and Tung Kee Investment Limited Partnership 

(collectively, the “Appellants”) will make a cross- motion to a single Judge of the Court of Appeal, 

on an urgent basis, on Thursday, the 9th day of November 2023 at 10:00 a.m., or as soon as after 

that time as the motion can be heard at Osgoode Hall, 130 Queen Street West, Toronto, Ontario.  

 PROPOSED METHOD OF HEARING: The motion is to be heard orally. 
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THE MOTION IS FOR: 

1. an Order abridging the time for service of the Appellants’ Motion Record, validating 

service of the Motion Record, and dispensing with further service thereof; 

2. an Order declaring that the Appellants have the right to appeal the orders of the Honourable 

Mr. Justice Osborne (the “Hearing Judge”) dated October 19, 2023: (i) appointing Ernst & Young 

Inc. as receiver (the “Receiver”) over the property, assets and undertakings of the Appellants (the 

“Appointment Order”); and (ii) approving the sale transaction (the “Times Transaction”) 

contemplated by the agreement of purchase and sale between Romspen Investment Inc. 

(“Romspen”) and Times 1010 Inc. (“Times”) dated September 15, 2023, as amended (the “Times 

Agreement”) for the acquisition of the Appellants’ property municipally known as 3143 19th 

Avenue, Markham, Ontario (the “Real Property”) and vesting title in and to the Real Property in 

Times free and clear of all claims and encumbrances (the “Approval and Vesting Order”) as of 

right and that the Appointment Order and the Approval and Vesting Orders are stayed pending the 

hearing of the appeal;  

3.  an Order dismissing the Receiver’s motion for an order declaring that the Appellants 

require leave to appeal the Appointment Order and the Approval and Vesting Order (collectively, 

the “Orders”); 

4. in the alternative, granting leave to the Appellants to appeal the Orders and staying the 

Orders pending the resolution of the appeal; 

5. an Order dismissing the Receiver’s Motion for an order cancelling the automatic stay of 

the Orders; 
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6. costs of this motion on substantial indemnity basis; and 

7. such further and/or other relief as this Honourable Court may deem just. 

 THE GROUNDS FOR THE MOTION ARE: 

Background 

1. The Appellants are the owners of the Real Property. The Real Property consists of three 

separate legally described parcels totalling approximately 66.29 acres of developable vacant land 

in Markham, Ontario. The Appellants were in the process of developing the Real Property as a 

mixed used development comprised of film studios, offices, a hotel and retail. 

2. There are five mortgages and one lien claim registered on title to the Real Property. The 

Appellants dispute the validity of one of the mortgages and the lien. The Appellants also dispute 

the amounts claimed as owing under the mortgages and the lien. 

3. In September 2022, the Appellants defaulted on their loan with Romspen, which holds the 

first mortgage. Notices of Sale were served by Romspen in October 2022 and in April 2023 

Romspen began marketing the Real Property for sale under power of sale.  

4. The Appellants provided Romspen with an appraisal that showed that the appraised value 

of the Real Property was approximately $60 million higher than the listed price. The Appellants 

challenged Romspen’s sale process and put Romspen on notice that if the real Property were to be 

sold for the price listed for sale by Romspen, they would pursue Romspen for damages for 

improvident sale.  
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Romspen’s Receivership Application  

5. In July 2023, Romspen concluded that a power of sale proceeding for the Real Property 

was not likely to generate the highest price for the Real Property and brought a receivership 

application to appoint a receiver for the express purpose of facilitating “a fair and transparent 

marketing and sale process for achieving a definitive disposition of the [Real] Property”. In its 

application, Romspen led evidence that a marketing process by a court appointed receiver would 

generate a better price than a private power of sale process. The Appellants agreed with Romspen’s 

application and the need for a receiver to conduct an open and transparent sale of the Real Property. 

The Scheduling Conference 

6. A scheduling conference for Romspen’s receivership application took place on August 28, 

2023 (the “Scheduling Conference”) before the Honourable Mr. Justice Osborne (the 

“Application Judge”). The receivership application was scheduled to be heard on October 6, 2023 

(the “Hearing Date”).  

7. At the Scheduling Conference, Sow Capital Ontario Limited (“Sow”), which holds a fifth 

mortgage against the Real Property, advised the Court and counsel in attendance that: (i) it 

commenced its own power of sale process for the Real Property; and (ii) that it entered into an 

agreement of purchase and sale for the Real Property (the “Sow Agreement”) with 281653 Ontario 

Inc. (“281”) on or around July 18, 2023 at a sale price of $66 million. Shortly thereafter, counsel 

for Sow wrote to all stakeholders to advise, inter alia that the Sow Agreement was now firm and 
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that a $3 million deposit was received. The Appellants put Sow on notice that if it completed this 

sale transaction, the Appellants will bring a claim for damages for improvident realization. 

The Appellants Appraisals 

8. On September 27, 2023, the Appellants obtained an updated appraisal from Cushman & 

Wakefield which demonstrated that the current “as is” appraised value of the Real Property is 

between $130 million and $141.9 million (the “Appellants’ Appraisal”). The Appellants’ 

Appraisal was consistent with an earlier appraisal obtained by the Appellants in 2019 which valued 

the Real Property at $140 million, subject to certain assumptions which have now been completed.  

Romspen’s Conduct Prior to the Hearing Date 

9. Less than one week before the Hearing Date, Romspen served motion materials wherein 

it, for the first time, advised the parties that: (i) on September 15, 2023, it had exercised its power 

of sale rights and entered into the Times Agreement; and (ii) it intended to seek the Approval and 

Vesting Order on October 6, 2023.  

10. The net sale price under the Times Agreement is only marginally better than the net sale 

price under the Sow Agreement once commissions are taken into account. Any upside offered by 

the Times Agreement is further eroded by the professional fees of the Receiver and its counsel.  

11. The Times Agreement expressly contemplates that the Times Transaction can be 

completed by Romspen under its private power of sale remedy or by the Receiver, if appointed, 

pursuant to an Approval and Vesting Order.  
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12. Times' and Romspen’s request for a vesting order is nothing more than a contrivance 

designed to protect Romspen from an improvident sale claim and is an abuse of process. No 

explanation was provided or evidence led at the hearing as to why an approval and vesting order 

was necessary or appropriate when Romspen had the ability to transfer clear title to Times under 

its power of sale.  

The Pre-Filing Report of the Proposed Receiver 

13. At 2:00 pm on October 4, 2023, counsel to the proposed receiver advised that they will be 

delivering a pre-filing report, which was subsequently delivered at 3:41 pm on the same date. The 

Appellants had no prior indication that a pre-filing report would be delivered.  

14. The pre-filing report contained a number of unsubstantiated assumptions about the amounts 

owing under the mortgages, the reasonableness of Romspen’s sale process and the value of the 

Real Property. The Receiver did not consult with either counsel for Sow or the Appellants before 

preparing this report despite being fully aware that both parties were the only fulcrum stakeholders 

in this proceeding and were represented by legal counsel. The Receiver also did not consider or 

opine on the Appellants’ Appraisal which valued the property at an amount approximately $60 

million higher than the sale price under the Times Agreement. 

The October 6 Hearing 

15. The following positions were set out by counsel in attendance at the October 6 hearing: 

a. Romspen sought the Orders and opposed any reservation of rights by the 

Appellants; 



7 
 

DOC#11088964v4 

b. Sow and 281 requested that they be permitted to conclude the Sow Agreement. 

They did not oppose the appointment of a Receiver but requested that the 

appointment be delayed until after the completion of the transaction contemplated 

by the Sow Agreement. 281 was and remains prepared to take title to the Real 

Property without a vesting order relying on the protections available under the 

Mortgages Act and the Land Titles Act (as detailed herein); and 

c. The Appellants did not oppose the appointment of a receiver for the purpose of 

marketing and selling the Real Property. The Appellants opposed the “quick flip” 

sale of the Real Property and the appointment of a Receiver for the sole purpose of 

closing the “quick flip” transaction. The Appellants’ position was that unless the 

Receiver was appointed to market and sell the Real Property, the Court should 

dismiss Romspen’s application and instruct Romspen and Sow to complete their 

power of sale transactions without judicial interference. The Appellants also asked 

that any approval be without prejudice to their rights to attack the Times Sale (or 

the 281 Sale) as an improvident sale.   

Decision of the Hearing Judge 

16. The Hearing Judge: (i) approved the appointment of the Receiver; (ii) granted the approval 

and vesting order; and (iii) declined to allow the Appellants to preserve their right to advance their 

improvident sale claim in the future.  
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Errors of the Hearing Judge 

17. The Appellants submit that the Hearing Judge incorrectly identified the issue at the hearing 

as “which Transaction ought to be approved”, the Times Transaction or the 281 Transaction. His 

Honour was not being asked by 281 or Sow to approve the Sow Transaction and neither Sow nor 

281 brought a motion for an approval and vesting order.  

18. The Appellants also submit that the Application Judge failed to properly consider the issue 

of whether the appointment of a receiver and an approval and vesting order were appropriate when 

Romspen could transfer clear title to the Real Property to Times under power of sale and the Times 

Agreement expressly permitted the exercise of this option. 

19. The appointment of a receiver for the sole purpose of completing the Times Transaction 

entered into under Romspen’s power of sale proceeding was not just and convenient. There was 

no evidence before the Court that Romspen could not complete the Times Transaction under its 

power of sale proceeding and transfer clear title to Times. The necessity for the appointment of 

the receiver was further negated by the fact that another purchaser was ready and willing to 

purchase the Real Property under power of sale pursuant to a binding agreement of purchase and 

sale which included payment of a $3 million deposit.   

20. Furthermore, the Appellant submit Hearing Judge erred in denying the Appellants the 

ability to preserve their rights to advance a claim for an improvident sale against Romspen in the 

future. The Hearing Judge’s reasons for depriving the Appellants of their right to advance a claim 

for improvident sale are focused solely on the purchaser’s ability to acquire the Real Property free 

and clear of claims.  
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21. The Appellants’ reservation of rights to sue Romspen does not impact the clear title 

transferred to Times pursuant to either a power of sale or a vesting order. The Appellants’ claim 

for improvident realization is limited to a claim against Romspen only and has no impact on the 

purchaser.  

22. In addition, the Appellants respectfully submit that the Hearing Judge made several 

additional material errors: 

a. failing to consider whether it was appropriate to grant the requested relief on short 

notice without adequate time for the Appellants (or other opposed parties) to 

adequately respond to the Receiver’s report;  

b. finding that the sale process followed by Romspen was fair and reasonable despite 

Romspen having filed uncontradicted evidence that "a court-supervised marketing 

and sale process is likely to be a better approach to achieving a definitive sale than 

a power of sale process"; 

c. failing to consider or give any or adequate weight to the Appellants' appraisals or 

comment on the Receiver’s failure to consider them;  

d. misapplying the test relating to "quick flip" sale transactions and failing to consider 

whether there were any additional requirements beyond the Soundair Principals; 

e. finding that there was prejudice to the first four mortgagees if the "quick flip" is not 

approved when it was clear that either Sow or the Appellants were the fulcrum 

stakeholders;  
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f. finding that the test for a "quick flip" transaction was met because "there may well 

be erosion of realization by further delay, with the professional costs and the very 

significant interest that continues to accrue on all of the mortgages.";  

g. concluding that a vesting order was appropriate in the circumstances where: (i) 

Romspen had been marketing the Property for sale through a real estate agent under 

power of sale; (ii) Romspen had served an Application Record in August 2023 

returnable October 10, 2023 for the appointment of a receiver on the basis that a 

court-supervised sale process was a better approach for marketing and selling the 

Property; (iii) while the application was pending, Romspen entered into the Sale 

Agreement under power of sale with Times; (iv) Romspen had the ability under the 

Mortgages Act (Ontario) to transfer title to the Property free and clear of all claims; 

and (v) Times' request for a vesting order was nothing more than a contrivance 

designed to protect Romspen from an improvident sale claim and was an abuse of 

process;  and 

h. failing to allow the Appellants to reserve and preserve their claim for an 

improvident sale; 

Leave is not Required for this Appeal 

23. Leave is not required for the commencement of this appeal as there is an appeal as of right 

from the Hearing Judge’s Orders pursuant to Sections 193 (a) and (c) of the Bankruptcy and 

Insolvency Act as: 
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a. matters raised in the within appeal involve the Appellants’ future rights, specifically 

Appellants’ right to commence an action against Romspen and/or Sow for 

improvident sale as such right would only arise after the Times Agreement or the 

Sow Agreement were completed under power of sale; and 

b. the value of the Real Property that is the subject of the Orders exceeded ten 

thousand dollars and the Hearing Judge’s Orders were (i) not procedural; (ii) 

brought into play the value of the debtor’s property; and (iii) resulted in a loss to 

the Appellants.  

Alternatively, Leave to Appeal Should be Granted  

24. In the alternative, if the Court finds that leave is required, the proposed appeal meets the 

test for leave to appeal under the BIA, in that: 

(a) the proposed appeal raises issues of general importance to the practice in 

bankruptcy/insolvency matters and to the administration of justice as a whole. 

Specifically, the appeal raises important questions concerning the appropriate 

circumstances and considerations for approving “quick-flip” transactions and the 

use of the Court’s discretion under the BIA to interfere with existing power of sales 

proceedings brought pursuant to the Mortgages Act; 

(b) the proposed appeal is of significance to this proceeding; 

(c) the proposed appeal is prima facie meritorious and not frivolous; and 

(d) the proposed appeal will not hinder the progress of the proceeding. 
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The Stay Should Not be Cancelled 

25. If the appeal is as of right or to leave to appeal granted, the Orders are automatically stayed; 

26. The Receiver’s motion to cancel the stay should be denied. The Appeal has significant 

merit and the balance of convenience favours the Appellants.  

27. In terms of prejudice to both sides, the difference is very significant. If the stay is cancelled, 

the Times Agreement will be completed at an improvident price and the Appellants will lose their 

right to commence an improvident sale action concerning a sales process they believe is grossly 

deficient and will cost them millions of dollars.   

28.  By contrast, Romspen will be fully paid out even if the Times Agreement ultimately does 

not proceed. There is no risk to its security.  

Other Grounds 

29. Rule 61.03.1 of the Rules of Civil Procedure. 

30. Sections 193 and 195 of the Bankruptcy and Insolvency Act; 

31. Such further and other grounds as counsel may advise. 

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Endorsement of Justice Osborne dated October 19, 2023 

2. The evidence filed by the parties at the hearing; and 
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3. Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 
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1. This scheduling case conference took place today. 

2. The Applicant wishes to schedule the hearing of this Application for the appointment of a receiver. The 
Respondents may or may not oppose the appointment of a receiver, or there may be issues as to scope 
and power of any receivership. 

3. The principal asset of the Debtors is a vacant property of some 66 acres. The fifth mortgagee, Sow 
Capital, issued a Notice of Sale and indeed apparently has a potential buyer and a pending agreement of 
purchase and sale. It may be that the parties can come to an agreement with respect to a sale to this 
potential purchaser. Mr. Sidhu will provide purchaser information and transaction details to the other 
parties forthwith. 

4. On the consent of all parties, the receivership application is scheduled to be heard on October 29, 2023 
commencing at 10 AM. All counsel are available on that date and have confirmed that if the matter 
proceeds, it will be ripe for a determination on the merits and all materials and facta will have been filed. 

5. In the event that that hearing date is not required in the matter resolved on consent, counsel will advise 
the Commercial List Office immediately in order that the date can be vacated and made available for 
other matters.  

6. If counsel require a consent order to deal with the mechanics of sale, they may schedule a brief 
appointment before me through the Commercial List Office. All parties are in agreement as to two things: 

a. if the pending sale does not close, and the deposit of the proposed purchaser is forfeited, it will 
not automatically enure to the benefit of the fifth mortgagee and indeed will be held in trust by 
Mr. Sidhu pending agreement of all parties or further order of the Court; and 

b. if the pending sale does close, the proceeds of sale will be held in the same manner. 
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Ken Rosenberg Times Group ken.rosenberg@paliareroland.com 
Chad Kopach Proposed Receiver - EY ckopach@blaney.com

ENDORSEMENT OF JUSTICE OSBORNE: 

The Receivership Application, the Two Sale Approval Motions and the Positions of the Parties 

1. The Applicant, Romspen Investment Corporation (“Romspen”), seeks an order allowing the Application
and appointing Ernst & Young Inc. as receiver and manager (the “Receiver”) over the assets and property 
of the Respondents / Debtors Tung Kee Investment Canada Ltd. (TKIC”) and Tung Kee Investment 
Limited Partnership (“TKIL”) including the property at 3143 19th Ave., Markham, Ontario (the 
“Property”). 
 

2. The Property consists of three separate legally described parcels which collectively comprise an area of 
approximately 66.29 acres of developable vacant land. The Debtors had planned a mixed-use development 
including a film studio, offices a hotel and retail, although that did not proceed. 
 

3. Within the Application, Romspen moves for an order approving an agreement of purchase and sale 
between Romspen and Times 1010 Inc. (“Times”) dated September 15, 2023, as amended (the “Times 
Transaction”), and authorizing the Receiver to complete the Times Transaction and vest title to the 
Property in Times. The Times Transaction is scheduled to close on November 15, 2023. Romspen has 
first position mortgage security registered against title to the Property. 
 

4. Romspen also seeks as corollary relief a sealing order in respect of Confidential Exhibits 1 through 3 to 
the Supplementary Affidavit of Wesley Roitman sworn September 29, 2023, and the Confidential 
Appendices to the First Report of the Proposed Receiver. 
 

5. Sow Capital Ontario Limited (“Sow”) moves by way of its own motion for an order authorizing and 
permitting the completion of the sale of the Property, under power of sale, to 2816513 Ontario Inc. (the 
“281 Transaction”). Sow does not oppose the appointment of the Receiver, but seeks in its motion an order 
that the Receivership Order, if granted, be suspended until after November 30, 2023, the scheduled closing 
date for the 281 Transaction. 
 

6. The appointment of a receiver is not opposed by any party appearing today, and indeed is supported by 
the Respondents / Debtors as well as subsequent ranking mortgagees and the holder of a lien registered 
against title to the Property. As stated, Sow however seeks an order that no receivership powers be 
executed or acted upon until after the 281 Transaction closes. 
 

7. Approval of either sale transaction is, obviously, contested.  
 

8. Approval of the Times Transaction sought by Romspen is supported by Amber Mortgage Investment 
Corporation (“Amber”) as second mortgagee, 2149602 Ontario Inc. (“214”) as third mortgagee, and DX 
Strategies Inc. (“DX”) as lienholder.  
 

9. I pause to observe that DX takes the position that it should be entitled to a priority over all five mortgages 
although all parties agree that priority and distribution issues are for another day and need not be 
determined to dispose of the competing motions today. 
 



10. The third mortgagees, Frank Pa and Steven Tung, were represented in Court but did not take a position 
on either sale. 
 

11. The Respondents / Debtors oppose the approval of either transaction and submit that only an auction 
conducted by the Receiver can generate the highest price for the Property. They further request that if 
either transaction is approved, this Court grant an order specifically reserving their rights to bring an action 
for improvident sale, as their counsel advised they intend to do.  
 

12. By way of related relief, the Respondents / Debtors seek an order that the proceeds of sale be held in trust 
and not be distributed to any mortgagees until their improvident sale action has been determined. 
 

13. The proposed Receiver, in its First Report dated October 4, 2023, supports and recommends approval of 
the Times Transaction and recommends that no auction process be undertaken, as the proposed Receiver 
does not believe that further marketing of the Property would yield any higher or better offers. It submits 
that the terms of the proposed approval and vesting order are reasonable. 
 

14. Many of the background facts and the chronology are not in dispute.  
 

15. Romspen advanced a secured loan to the Debtors, which are Ontario corporations. The loan has been in 
default since September 1, 2022. As of July 6, 2023, the amount owing under the Romspen loan was 
$32,628,671.54. Interest accrues at a per diem rate of $8359.84. 
 

16. Romspen’s security includes a first ranking mortgage over the Property and security interest over all of 
the personal property of the Debtors. The mortgage and the security documents contain contractual 
agreements to the appointment of a receiver upon default. 
 

17. There are five mortgages registered on title to the Property including the Romspen mortgage and the Sow 
mortgage: 
 

 
Ranking Priority 

 
Creditor Principal Face Amount

 
First

 
Romspen $30 million 

 
Second

 
Amber Mortgage Investment Corporation $8.5 million 

 

Third 

 

2149602 Ontario Inc,
$3,744,759.41 (Cdn) and 
$26,279,223.54 (HK) 

 
Fourth 

 
Frank Pa and Steven Tung $3.54 million 

 
Fifth 

 
Sow Capital Ontario Limited $20 million 

18. In addition to the mortgages, a construction lien and certificate of action are also registered against title to 
the Property. They reflect that the Respondent TKIC is indebted to DX Strategies Inc. in the amount of
$4,653,028.11 in respect of the supply of project management and architectural services.
 

19. Efforts on the part of the Debtors to refinance and sell the Property have not borne fruit.
 

20. On October 7, 2022, Romspen made formal demand for payment of its loan and issued a Notice of 
Intention to Enforce Security under section 244 (1) of the Bankruptcy and Insolvency Act (“BIA”). The 
cure period has long expired. The loan has not been repaid. 



21. On October 25, 2022, Romspen issued a notice of sale under its mortgage, and on May 1, 2023, it accepted 
an offer to purchase the Property although the buyer terminated that agreement prior to the expiry of the 
condition period. The Property has been subsequently listed for sale by Romspen since April 4, 2023 with 
Royal LePage as broker. 
 

22. Romspen has lost faith in the ability of the Debtors and their management to resolve the situation, with 
the result that it seeks the appointment of a receiver pursuant to both section 243(1) of the BIA and section 
101 of the Courts of Justice Act (“CJA”). 
 

23. The Appointment Order, if granted, authorizes the Receiver to sell the Property. 
 

24. The Property has been marketed extensively since being listed with Royal LePage in April, and has been 
listed for sale on MLS for over 160 days. In addition, the Respondents and Sow have been attempting to 
sell and/or refinance the Property since at least 2021. 
 

25. Romspen therefore seeks the approval of the Times Transaction and an order authorizing the Receiver to 
complete the Transaction and, upon delivery of a Receiver’s certificate, an order vesting title to the 
Property, free and clear of all Encumbrances other than Permitted Encumbrances as defined in the Times 
Transaction, in Times. 
 

26. The Times Transaction reflects a purchase price that is higher than the fair market value of the Property 
as reflected in appraisals commissioned by each of Romspen and Sow. It is unconditional save for the 
issuance of an approval and vesting order. 
 

27. For its part, Sow, as fifth ranking mortgagee, served its own Notice of Sale on May 17, 2023 and entered 
into the 281 Transaction on July 18, 2023. That agreement therefore predates the agreement for the Times 
Transaction. The 281 Transaction is now unconditional. Sow therefore seeks an order permitting it to 
complete its power of sale to 281 pursuant to section 23 of the Mortgages Act. 

The Proposed Receivership

28. The first issue is whether a receiver should be appointed. 

29. The test for the appointment of a receiver pursuant to section 243 of the BIA or section 101 of the CJA is 
not in dispute. Is it just or convenient to do so?  

30. In making a determination about whether it is, in the circumstances of a particular case, just or convenient 
to appoint a receiver, the Court must have regard to all of the circumstances, but in particular the nature 
of the property and the rights and interests of all parties in relation thereto. These include the rights of the 
secured creditor pursuant to its security: Bank of Nova Scotia v. Freure Village on the Clair Creek, 1996 
O.J. No. 5088, 1996 CanLII 8258. 

31. Where the rights of the secured creditor include, pursuant to the terms of its security, the right to seek the 
appointment of a receiver, the burden on the applicant is lessened: while the appointment of a receiver is 
generally an extraordinary equitable remedy, the courts do not so regard the nature of the remedy where 
the relevant security permits the appointment and as a result, the applicant is merely seeking to enforce a 
term of an agreement already made by both parties: Elleway Acquisitions Ltd. v. Cruise Professionals 
Ltd., 2013 ONSC 6866 (“Elleway”) at para. 27. However, the presence or lack of such a contractual 
entitlement is not determinative of the issue. 

32. The Courts have considered numerous factors which have been historically taken into account in the 
determination of whether it is appropriate to appoint a receiver and which I have considered in this case: 



a. whether irreparable harm might be caused if no order is made, although as stated above, it 
is not essential for a creditor to establish irreparable harm if a receiver is not appointed where 
the appointment is authorized by the security documentation; 

b. the risk to the security holder taking into consideration the size of the debtor’s equity in the 
assets and the need for protection or safeguarding of assets while litigation takes place;

c. the nature of the property; 

d. the apprehended or actual waste of the debtor’s assets;

e. the preservation and protection of the property pending judicial resolution; 

f. the balance of convenience to the parties; 

g. the fact that the creditor has a right to appointment under the loan documentation; 

h. the enforcement of rights under a security instrument where the security-holder encounters 
or expects to encounter difficulties with the debtor;

i. the principle that the appointment of a receiver should be granted cautiously;

j. the consideration of whether a court appointment is necessary to enable the receiver to carry 
out its duties efficiently; 

k. the effect of the order upon the parties;

l. the conduct of the parties;

m. the length of time that a receiver may be in place; 

n. the cost to the parties; 

o. the likelihood of maximizing return to the parties; and 

p. the goal of facilitating the duties of the receiver.

See: Canadian Equipment Finance and Leasing Inc. v. The Hypoint Company Limited, 2022 
ONSC 6186, and Maple Trade Finance Inc. v. CY Oriental Holdings Ltd., 2009 BCSC 1527 
at para. 25, citing Bennett on Receivership, 2nd ed. (Toronto, Carswell, 1999). 

33. How are these factors to be applied? The British Columbia Supreme Court put it, I think, correctly: “these 
factors are not a checklist but a collection of considerations to be viewed holistically in an assessment as 
to whether, in all the circumstances, the appointment of a receiver is just or convenient: Pandion Mine 
Finance Fund LP v. Otso Gold Corp., 2022 BCSC 136 at para. 54.

34. Accordingly, is it just or convenient to appoint a receiver in the present case. In my view, it is.
 

35. While certainly not determinative of the issue, the fact that the appointment of a receiver is not opposed 
by any party, and the somewhat unusual fact that the appointment of the receiver is in fact consented to 
and indeed supported by the Respondents / Debtors themselves, is very telling.
 

36. Romspen has a contractual entitlement to the appointment of a receiver in the event of a default, which 
has clearly occurred here, as is acknowledged by the Respondents. But even more substantively, I am 
satisfied that a Court-appointed receiver is appropriate here to bring order and transparency to the chaos 
that has been the hallmark of dealings with the Property for a considerable period of time prior to the 
bringing of this Application, and continue to date. This chaos is clearly evidenced by the competing 



motions for sale approval and the strongly held views and acrimony between and among many of the key 
stakeholders even today. 
 

37. Chaos is usually antithetical to the achievement of the overarching objective of maximizing recovery for 
stakeholders. I am satisfied that this objective can be achieved, and indeed in the present circumstances 
can only be achieved, under the supervision of a Court-appointed Receiver. I recognize, naturally, that if 
either Transaction is approved, the role of the Receiver will necessarily be materially impacted 
accordingly. 
 

38. The factors relevant to the appointment of a receiver are easily satisfied here. The Romspen loan has been 
in default for over a year and has not been repaid notwithstanding demands, the section 244 BIA notice, 
and the Romspen notice of sale. The loan matured according to its terms on January 1, 2023. As is evident
from the summary above, the Property is highly leveraged with numerous mortgages. Romspen has lost 
faith in the ability of the Debtors and their management to address the situation, and none of the efforts of 
the Debtors to refinance the loan or sell the Property have yielded any results. 

39. A Court-appointed receiver will ensure that the interests of all of the stakeholders of the Debtors are 
considered. 

40. The proposed Receiver is an appropriate candidate to fulfil this role and is extremely qualified to do so. It 
has consented to the appointment. 
 

41. EY is appointed Receiver. 
 

42. In my view, there is no basis or justification here to appoint the Receiver, but suspend or hold in abeyance 
its ability to exercise its receivership powers. Romspen and the supporting subordinate mortgagees all
oppose any such suspension, and so do the Respondents who want the Receiver to immediately commence 
a sales and auction process. 
 

43. The only party who submits that a suspension would be appropriate is Sow. It advances no adequate basis 
for what is, effectively, an adjournment of the appointment of the Receiver since for all practical purposes 
the appointment of the Receiver albeit with the suspension of its powers, amounts to the same thing. 

44. Sow makes this request openly and transparently so that the Receiver cannot and will not interfere with 
the closing of the 281 Transaction. I am satisfied that there is no basis upon which the appointment of the 
Receiver, which I have found to be both just and convenient now, should be impaired and held in abeyance 
for approximately two months.  
 

45. In certain circumstances, and particularly with the consent of the parties where there is a pending
transaction that is scheduled to be completed imminently, it may well be appropriate to appoint a receiver 
but suspend for a brief period of time all or some of the powers granted to it under the receivership order. 
However, I would think it would be the relatively rare case where, on a contested basis, it is on the one 
hand just or convenient to appoint a receiver at a given point in time, and yet on the other hand also just 
and equitable that receivership powers not be exercised for a period of time. 
 

Should Either Transaction be Approved?

46. The next issue is whether any (either) Transaction should be approved now, or whether a further sales 
process ought to be undertaken by the Receiver. 



47. The factors to be considered by the Court in determining whether a sale transaction in a receivership 
should be approved are well settled:

a. whether the party seeking sale approval has made a sufficient effort to obtain the best 
price and to not act improvidently; 

b. the interests of all parties; 

c. the efficacy and integrity of the process by which the party obtained offers; and 

d. whether the working out of the process was unfair. 

See: Royal Bank of Canada v. Soundair Corp., [1991] 46 OAC 321 1991, CanLII 2727 
(ONCA) at para. 16. 

48. Courts have approved immediate sales of property (colloquially referred to as “quick flip sales”) in 
circumstances where a marketing process was conducted by a party other than a receiver, if the process 
was nonetheless fair and reasonable and where the court was of the view that no purpose would be served 
by a further marketing process: see Textron Financial Canada Limited v. Beta Limitee/Beta Brands 
Limited, 2007 CanLII 297 (ONSC); Fund 321 Limited Partnership v. Samsys Technologies Inc., 2006 
CanLII 13572 (ONSC); Tool-Plas Systems Inc., Re, 2008 CanLII 54791 (ONSC) at para. 15; and Montrose
Mortgage Corp. v. Kingsway Arms Ottawa Inc., 2013 ONSC 6905 (“Montrose”). 

49. In such circumstances, the Soundair Principles still apply, but courts will scrutinize with special care the 
adequacy and the fairness of the sales and marketing process. D. M. Brown, J., as he then was, expressed 
it this way in Montrose at para. 10: 

“Quick flip” or “pre-pack” transactions are becoming more common in the Ontario 
distress marketplace.  In certain circumstances, a “quick flip” involving the 
appointment of a receiver and then immediately seeking court approval of a “pre-
packaged” sale transaction may well represent the best, or only, commercial 
alternative to a liquidation.  In such situations the court still will assess the need for 
a receiver and the reasonableness of the proposed sale against the standard criteria 
set out in decisions such as Bank of Nova Scotia v. Freure Village on Clair Creek
and Royal Bank v. Soundair Corp., respectively.  However, courts will scrutinize 
with especial care the adequacy and the fairness of the sales and marketing process 
in “quick flip” transactions: 
 

Part of the duty of a receiver is to place before the court sufficient evidence 
to enable the court to understand the implications for all parties of any 
proposed sale and, in the case of a sale to a related party, the overall fairness 
of the proposed related-party transaction.  As stated by Morawetz J. in the 
Tool-Plas case:  

 
[T]he Court should consider the impact on various parties and assess 
whether their respective positions and the proposed treatment that 
they will receive in the quick flip transaction would realistically be 
any different if an extended sales process were followed. 

 
The need for such a robust and transparent record is heightened even more where 
the proposed purchase involves a credit bid by one of the debtor’s secured creditors, 
the practical effect of which usually is to foreclose on all subordinate creditors. 



50. I am satisfied that it is not appropriate in the circumstances of this case to direct the Receiver to conduct 
a further sales and marketing process, with the result that one or other of the two Transactions should be 
approved now. 

51. The availability of the Property, and the opportunity to purchase it if such was desired, has not caught the 
market by surprise. On the contrary, it has been openly available for approximately two years. 

52. I am satisfied that the potential reward to be realized with a further sales process is outweighed by the risk 
of lower recovery for stakeholders. The Respondents themselves have attempted to sell or refinance the 
Property since January 2022 and have failed. 

53. The process undertaken by or at the direction of Romspen, which is discussed further below, has been 
robust. Royal LePage was engaged to list the Property for sale on MLS in April, 2023 at a listing price of 
$69.5 million. Two offers were received by the initial bid deadline, and Romspen accepted the higher 
offer although it was subject to a due diligence condition. Regrettably, the buyer terminated the agreement 
and a few months later, on July 15, 2023, the same buyer submitted an unconditional offer with a purchase 
price equivalent to 75% of the price originally offered. Romspen did not accept that offer. 

54. On July 12, 2023, the listing price of the Property was reduced by $5 million to $64.5 million. 

55. Royal LePage conducted a process that I am satisfied was thorough and extensive. The Property was listed 
for sale on MLS for 162 days and exposed to a wide audience of land developers and commercial brokers. 
The process was multifactorial and included, among other things: 

a. physical signs at the Property; 

b. advertising on the realtors’ business websites and through marketing brochures, as well as 
advertising on over 100 other websites. Statistics from realtor.ca, the largest online search engine 
in Canada, reflect that the Property was viewed 6309 times on 32 sites; 

c. proactive email announcements by Royal LePage to subscribers that included over 1000 
cooperating and regional brokers and 201 land developers in Ontario. Of those recipients, 540 
brokers and 70 land developers opened the email; and 

d. advertising specifically to the Mandarin speaking and Asian market in Canada. 

56. The Receiver recommends approval of the Times Transaction and states that it does not believe that further 
marketing of the Property will result in superior offers. 

57. In its First Report, the (then proposed) Receiver concludes that Romspen sales process was conducted in 
a manner that: 

a. was fair to all who participated in it and consider the interests of all parties; 

b. maintained appropriate efficacy, integrity, and a level playing field for all potential and actual 
bidders; 

c. was marketed to a wide range of audiences, including land developers and commercial brokers;  

d. made sufficient efforts to obtain the best price and not act improvidently; and 

e. resulted in an offer for the Property that provides certainty as to closing, is higher than all other 
offers, and is also higher than the three appraisals commissioned for the Property (one by 
Romspen, and two by Sow). 



58. All of these factors lead the Receiver to the conclusion that a further marketing campaign of the Property 
would not yield higher or better offers. 

59. Even Sow submits that appointing a receiver, or at least appointing a receiver with the power to act 
immediately and not suspending those powers, would increase costs and likely would not realize a more 
favourable sale price with the result that creditors would be prejudiced (see Wong Affidavit, para. 30). 

60. As against this, given the very significant encumbrances against the Property, interest is accruing at a rate 
of approximately $709,000 per month. Those costs, combined with the additional professional fees
reasonably expected to be incurred to conduct a sales and marketing process, weigh heavily in favour of 
a realization of proceeds as soon as possible. 

61. Finally, I observe that in its responding materials filed on these motions, Sow did not redact confidential 
information in connection with the 281 Transaction specifically including the purchase price or the results 
of the appraisals that it had commissioned. That information is reproduced again in its factum, also openly 
filed. Even at the hearing of these motions, no sealing order was sought by Sow. 

62. While this may not be fatal to the success of a further sales and marketing process if one were ordered, I 
agree with the conclusion of the Receiver that the disclosure of this confidential information is likely to 
have a negative impact on any future sales process, as it effectively sets a price ceiling at an amount 
between the two appraisal values now publicly disclosed by Sow. At best, it is unhelpful to a new sales 
process. 

63. For all of these reasons, I am satisfied that a further sales process is neither necessary nor appropriate here. 

Which Transaction Should be Approved?

64. The next question, then, is which Transaction ought to be approved: the Times Transaction or the 281 
Transaction.

65. In my view, the Times Transaction should be approved.  

66. While both Transactions are unconditional and the scheduled closing date for each of them is not 
sufficiently different to be a material factor (they are only two weeks apart, although given the dollar 
values at play in the present case even that short period of time represents an interest cost savings of 
approximately $334,000 in favour of the Times Transaction), the Times Transaction represents the better 
outcome for all stakeholders. 

67. The purchase price payable under the Times Transaction is higher than: 

a. the purchase price payable under the 281 Transaction; 

b. the values reflected in the appraisal reports of the appraisers commissioned by each of Romspen 
(who commissioned one appraisal report from Altus), and Sow (who commissioned two appraisal 
reports, one each from Avison Young and Wagner Andrews Kovacs respectively); and

c. the purchase price payable under the purchase agreement entered into in April, 2023 by the Debtors
and the proposed purchaser Lee Li international Inc., by a delta of $4 million. 

68. The proposed purchaser in the Times Transaction, Times 1010, is a well-known developer in the greater 
Toronto area with a good track record. It has carried on business in Ontario for over 35 years and has 
completed numerous commercial and residential developments. It has provided Romspen with a letter 
from its bank confirming that it has the financial resources to close the transaction. 

69. On the other hand, the 281 Transaction was entered into on July 18, 2023 with an initial closing date of 
October 16, 2023. That was subsequently extended to November 30, 2023 although no explanation has 



been offered as to why that extension was required or granted. This extension was also sought and granted 
after the deal had become firm and conditions waived or satisfied, with the result that the unexplained 
extension of closing is further perplexing. 

70. The process leading to the 281 Transaction did not include many of the hallmarks of the typical power of 
sale process with attendant marketing and sale features. On the contrary, the affidavit evidence of Mr. 
Philip Wong on which Sow relies, is non-specific. He states that Sow engaged various “investment 
consultants” to market the Property to “potential investors” and that its investment consultant was actively 
speaking with the potential buyer but that buyer was “outbid”. There is no explanation for what any of 
this actually means, and raises more questions than it provides answers. I note that I have specifically 
reviewed and considered the evidence of Mr. Wong as set out in his affidavit at paragraphs 26 – 35. The 
Property was not listed on MLS nor widely advertised to the open market.

71. Moreover, Mr. Wong is a director of both the fifth mortgagee, Sow, which endorses and supports the 281 
Transaction, and also of the Respondent TKIC. He was involved, at least for a period of time, and the 
pursuit of zoning and other municipal approvals in respect of the Property and the potential development 
thereof. 

72. The evidence of the Respondents is to the effect that Mr. Wong, the principal of Sow, was a “business 
partner” of the Respondents, who was involved in both assisting them with their municipal zoning 
applications and communicating with potential purchasers. They say that Mr. Wong was “well apprised 
of all of the municipal approvals obtained”. However, they submit, “on or around June, 2023, the 
Respondents and Mr. Wong had a falling out. The Respondents have not had any business or personal 
dealings with Mr. Wong or Sow since then.” 

73. The Respondents and Sow rely on this “falling out on or around June, 2023”, without further context or 
explanation, to support their argument that there has been no acting in concert between the Respondents 
and Sow.  

74. There is no evidence of a non-arm’s-length relationship at the relevant time. However, in my view, the 
unexplained extension of the closing date reflects a greater execution risk with the 281 Transaction, and a 
sales process undertaken by Sow leading to that agreement that was at best more opaque, and was less 
transparent and clear, than was the process undertaken by Romspen.  

75. Separate entirely from the involvement of Mr. Wong, the Respondents themselves submit, and the 
evidence of Pui Ling Lai on which they rely states, that the process undertaken by Sow “has not 
demonstrated that it has sufficiently exposed the Real Property to market” and that “the Real Property was 
marketed by Sow to a close small group of Sow’s private clients only. Sow did not retain industry 
recognized commercial realtors and did not demonstrate that it has the necessary commercial real estate 
experience to market this property for sale.”  

76. Another factor is the fact that the affidavit filed by the proposed purchaser and the 281 Transaction (the 
relevance and appropriateness of which is discussed below) is from Hunter Lam, who is the Vice President 
of Business Development and Planning of Lee Li Holdings Inc., which he describes as a related and 
associated company of the proposed purchaser, 281. Lee Li was the purchaser in the earlier agreement of 
purchase and sale referred to above that ultimately did not close. The position of these parties is that they 
have no relationship with Sow, the fifth mortgagee who endorses and supports the closing of the 281 
Transaction. 

77. What remains unexplained is why Sow, who supported the earlier agreement at a purchase price some $4 
million lower than the purchase price reflected in the Times Transaction, now does not support approval 
of the latter. 



78. Having considered all of the relevant factors, I find that the balance favours the process leading to the 
Times Transaction.

79. Moreover, and in any event, and as stated above, the purchase price payable under the 281 Transaction is 
less than the proceeds that will be generated under the Times Transaction net of the real estate commission 
payable to Royal LePage. 

80. This itself is a significant factor. That significance is magnified, in my view, when one considers the lack 
of any explanation from Sow, as fifth mortgagee, to explain its support for the 281 Transaction and its 
opposition to the Times Transaction, since the risk that it will suffer a greater shortfall is greater with the 
281 Transaction. 

81. The Respondents rely on the Affidavit of Pui Ling Lai sworn October 5, 2023 in support of their position 
that neither Transaction should be approved and that the Receiver should undertake a sales and marketing 
process. They submit that neither Transaction represents the best and highest price for the Property and, 
as stated above, such can be realized only through a further sales process undertaken by the Receiver. 

82. In my view, however, none of those submissions, which are advanced vigourously, can overcome the 
practical reality that the Property has been exposed to the market as described above for a very significant 
period of time, and to an audience that includes both any potential purchasers with access to realtor.ca,
and specific, targeted marketing to known commercial real estate brokers and land developers. Yet, none 
stepped forward with a higher price or otherwise more favourable offer.

83. Finally, the Respondents submit that they are really the only fulcrum stakeholders affected by the result 
here, since Romspen in first position, and maybe also Sow in fifth position, will be paid out in full. They 
therefore submit that there is no prejudice to any of the mortgagees, specifically including Romspen and 
Sow, to permit the Receiver time to market and sell the property.

84. I cannot accept that there is no prejudice to the mortgagees. The market is uncertain as evidenced by, 
among other things, the lack of a large number of offers generally and by the fact that the purchaser under 
the April, 2023 transaction who initially walked away, subsequently submitted an unconditional offer but 
only at 75% of its originally proposed purchase price.  

85. I cannot accept the bald assertion by the Respondents that this case is distinguishable from the facts in
Elleway, since the facts here clearly demonstrate that there will be no erosion of realization on security by 
the mortgagees caused by additional delay. There may very well be erosion of realization by further delay, 
with the professional costs and the very significant interest that continues to accrue on all of the mortgages. 

86. In short, I am satisfied that it is in the best interests of the stakeholders that, as recommended by the 
Receiver, the Times Transaction, representing an unconditional commitment to purchase the Property in 
a very short period of time, be approved, and that another sales process is unlikely to yield a higher or 
otherwise better offer for the Property. 

87. It follows that I decline to impose the term urged by the Respondents to the effect that this approval is 
without prejudice to their right to still attack the transaction as an improvident sale. I accept the submission 
of Romspen that such a condition or term is antithetical to the basis upon which the sale transaction is 
approved in the first place. The purchaser in the Times Transaction wants, and in my view is entitled to, 
a vesting order confirming that title is free and clear. The other stakeholders equally desire this, in order 
that purchasers are properly incentivized to offer maximum value and favourable terms. 

88. Finally, I observe that 281, the proposed purchaser in the 281 Transaction, submitted a Responding Motion 
Record containing the affidavit of a senior officer of 281 and related entities, submitted a factum, and had 
counsel who appeared on the motion. 



89. As a preliminary matter, I accept the general proposition urged by counsel for Times 1010, that 
unsuccessful bidders have no standing to challenge a receiver’s motion to approve the sale to another 
candidate. As stated by Farley, J. in Skyepharma PLC and Hyal Pharmaceutical Corporation, 1999 
CarswellOnt 3641, [1999] O.J. No. 4300, [2000] B.P.I.R. 531, 12 C.B.R. (4th) 87, 92 A.C.W.S. (3d) 455, 
96 O.T.C. 172 at para. 8: 

Unsuccessful bidders have no standing to challenge a receiver's motion to approve 
the sale to another candidate. They have no legal or proprietary right as technically 
they are not affected by the order. They have no interest in the fundamental question 
of whether the court's approval is in the best interest of the parties directly involved. 
See Crown Trust Co. v. Rosenberg at pp. 114-119 and British Columbia 
Development Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28 (B.C. 
S.C.) at pp. 30-31. The corollary of this is that no weight should be given to the 
support offered by a creditor qua creditor as to its offer to purchase the assets. 

 
90. 281 argues here that the prohibition expressed in Skyepharma does not apply here since 281 does not come 

to Court as an unsuccessful purchaser, but rather as a successful purchaser under a power of sale 
proceeding who is entitled at law to have its agreement approved. 

91. In the circumstances, and without granting standing, I agreed to hear brief submissions from 281, and, in 
fairness, therefore from Times 1010. I remain of the view that unsuccessful bidder has no standing to 
challenge a sale approval motion in respect of that sale to another purchaser. In in my view, the fact that 
in this case the sale agreement was entered into before the Receiver was appointed, does not change that 
analysis.  

92. 281 is still only a proposed purchaser pursuant to one of two transactions before the Court. Its views can 
and should be accorded little if any weight in a consideration of the appropriate factors affecting the 
determination of whether a “quick flip” transaction should be approved as set out in Soundair and 
Montrose. 

93. Even if I am in error with respect to the weight to be given to any submissions from 281, they do not in 
any event change my conclusion as to the result here. 

94. 281 argues that this Court cannot approve the Times Transaction since, as soon the 281 Transaction 
agreement of purchase and sale was entered into, a constructive trust arose resulting in an equitable 
conversion that transferred beneficial ownership in the Property to the purchaser under that agreement: in 
this case, 281. 

95. It relies on the decision of the Court of Appeal for Ontario in Simcoe Vacant Land Condominium Corp.  
No. 272 v. Blue Shores Developments Ltd., 2015 ONCA 378 at paras. 47 and 48. 

96. I do not read that decision as supporting the relief sought by 281 in the present circumstances. In Blue 
Shores, the Court of Appeal stated that the common law has long recognized that a valid contract for the 
purchase and sale of land gives rise to a trust relationship, with the purchaser acquiring a beneficial 
interest, and that this principle applies to condominiums. 

97. However, in Blue Shores, there was no insolvency of the debtor (or mortgagor), no competing power of 
sale proceedings, and no Court-appointed receivership. In my view, that case does not stand for the 
proposition for which it is advanced here, which is that, effectively and for all practical purposes, a 
mortgagee who holds a mortgage of an insolvent mortgagor/debtor who has defaulted on that mortgagee’s 
mortgage as well as other mortgages registered on title to the same property, can circumvent completely 
a process already underway and somehow “trump” that process or the rights of any purchaser that derived 
therefrom, and force the completion of its own power of sale. 



98. That would thwart a fair, open and transparent sales process intended to maximize the outcome for all 
stakeholders which is the outcome sought to be achieved by the application of the factors as set out in 
cases like Soundair and Montrose. 

99. To be clear, it is certainly not the case that a mortgagee who holds a mortgage that is in default is not 
entitled to institute power of sale proceedings, or that a purchaser under that power of sale is not entitled 
to insist upon the completion of the transaction just because the mortgagor may be in default of its 
obligations under other mortgages registered against title to the same Property. 

100. However, in circumstances such as those present here, where the power of sale proceeding 
instituted by Romspen was already underway, a subsequent ranking mortgagee ought not to be able to 
“jump the line” and, off on its own and without the knowledge or involvement of any other parties, enter 
into an agreement with the purchaser, and then take the position that such an agreement is beyond 
challenge because the purchaser enjoys an equitable conversion of the beneficial interest in the property 
through a constructive trust that arises upon execution of the agreement of purchase and sale. 

101. The 281 Transaction resulted from the power of sale proceeding initiated by Sow, whose mortgage 
ranks fifth in priority. Separate and apart from the insolvency context referred to above, the position of 
Sow is that, as fifth mortgagee, it has the legal right to foreclose any rights of redemption held by prior 
ranking mortgagees, without paying out the amounts owing under those prior ranking mortgages, and 
circumvent a sales and marketing process already underway by the first ranking mortgagee. I do not accept 
that, in the particular circumstances of this case. 

 

 

Sealing Order

102. Subsection 137(2) of the Courts of Justice Act, R.S.O. 1990, c. C.42, provides for the Court’s 
authority to grant a sealing order. It provides that the Court may order that any document filed in a civil 
proceeding be treated as confidential, sealed and not part of the public record.  
 

103. The Supreme Court of Canada in Sherman Estate v Donovan, 2021 SCC 25, at para. 38, recast the 
test from Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41 (CanLII):  

 
The test for discretionary limits on presumptive court openness has been expressed 
as a two-step inquiry involving the necessity and proportionality of the proposed 
order (Sierra Club, at para. 53). Upon examination, however, this test rests upon 
three core principles that a person seeking such a limit must show. Recasting the 
test around these three prerequisites, without altering its essence, helps to clarify the 
burden on an applicant seeking an exception to the open court principle. In order to 
succeed, the person asking the court to exercise discretion in a way that limits the 
open court presumption must establish that:  

 
a) court openness poses a serious risk to an important public interest;  

 

b) the order sought is necessary to prevent this serious risk to the identified 
interest because reasonably alternative measures will not prevent this risk; 
and  

c) as a matter of proportionality, the benefits of the order outweigh its 
negative effects.  



 
Only where all of these prerequisites have been met can a discretionary limit on 
openness - for example, a sealing order, a publication ban, an order excluding the 
public from the hearing, or a redaction order - properly be ordered. This test applies 
to all discretionary limits on court openness, subject only to valid legislative 
enactments: Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 
S.C.R. 188 at paras. 7 and 22.  
 

104. Under the first branch of the three-part test, an “important commercial interest” is one that can be 
expressed in terms of the public interest in confidentiality. Here, as in Sierra Club, the moving party 
submits that the commercial interest affected can be characterized more broadly as the general commercial 
interest of preserving confidential information as well as maintaining the sanctity of contract.  
 

105. As noted above, there is no opposition to the sealing order requested here. In my view, the test is 
easily met. The material sought to be sealed represents sensitive commercial information that could 
reasonably expected to negatively affect any sales and marketing process in the event that the Times 
Transaction does not close and the Property must be marketed again.  

106. Such a result would negatively affect the interests of all stakeholders and the process generally. 
The order sought is proportionate and time-limited, with effect only until the Transaction is completed. 

107. The sealing order is appropriate and is granted. 

 

Result and Disposition 

108. The Receiver is appointed and the receivership is effective immediately. The form of receivership 
order is consistent with the Model Order with the Commercial List modified as appropriate to reflect the 
circumstances of this proceeding. The terms and scope of the receivership are appropriate. 

109. The Times Transaction is approved and the Purchaser is entitled to an approval and vesting order. 

110. The sealing order is granted. 

111. Orders to go to reflect these Reasons. The draft orders submitted require modest changes to reflect 
the parties present, the materials reviewed, and the result. Counsel for Romspen may submit revised draft 
orders for signature through my judicial assistant, Ms. Mary Sibenik at mary.sibenik@ontario.ca. 
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     Court File No.    
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE 
ACT, R.S.O. 1990 C. C.43, AS AMENDED 
 
B E T W E E N: 
 
(Court Seal) 
 

ROMSPEN INVESTMENT CORPORATION 
Applicant 

 
- and - 

 
TUNG KEE INVESTMENT CANADA LTD. and  

TUNG KEE INVESTMENT LIMITED PARTNERSHIP 
Respondents 

 

 

AFFIDAVIT OF WESLEY ROITMAN 
(Sworn July 19, 2023)  

  

 I, WESLEY ROITMAN, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

 

I.INTRODUCTION 

1. I am the Managing General Partner of the Applicant Romspen Investment Corporation 

(“Romspen”) and have knowledge of the matters to which I hereinafter depose. 

2. I am swearing this Affidavit in support of an application to appoint Ernst & Young Inc. as 

receiver and manager of all of the assets, undertakings and properties of the Respondents Tung 
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Kee Investment Canada Ltd. (“TKIC”) and Tung Kee Investment Limited Partnership (“TKIL” 

and together with TKIC, collectively, the “Debtors”). 

3. Romspen is a non-bank commercial/industrial mortgage lender.  

4. The Debtors are indebted to Romspen in connection with a secured loan (the “Loan”) 

which has been in financial default since September 1, 2022.  On October 7, 2022, Romspen, 

through its counsel, made demand for payment on the Debtors of the amount then owing of 

$30,570,589.19 and issued a notice of intention to enforce its security pursuant to section 244 of 

the Bankruptcy and Insolvency Act (the “BIA”). 

5. Notwithstanding the demand and the expiry of the statutory ten day notice period under the 

BIA, the Debtors have failed to repay the Loan.  As of July 6, 2023, the amount owing under the 

Loan was $32,628,671.54.  

II.LOAN AND SECURITY 

6. Romspen extended the Loan to the Debtors pursuant to a commitment letter dated October 

18, 2021.  The commitment letter was amended by an amendment dated December 14, 2021, two 

further amendments dated January 7, 2022 and January 23, 2022, and a Mortgage Loan 

Modification and Extension Agreement dated May 1, 2022.  The commitment letter, as amended, 

is hereinafter referred to, collectively as, the “Loan Agreement”). A copy of the Loan Agreement 

is attached as Exhibit 1.  Pursuant to the Loan Agreement, the Lender agreed to lend the Debtors 

up to a maximum principal amount of $30 million, with interest at the rate of 9.4% per annum, 

calculated and compounded monthly, in arrears, for a term expiring on January 1, 2023. 
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7. TKIC is an Ontario corporation.  A copy of a profile report in respect of TKIC is attached 

as Exhibit 2. 

8. TKIL is an Ontario limited partnership.  A copy of a profile report in respect of TKIL is 

attached as Exhibit 3. 

9. TKIC is the registered owner of property municipally known as 3143 19th Avenue, in 

Markham, Ontario (the “Property”).   

10. TKIL is the beneficial owner of the Property. A copy of the Beneficial Owner Agreement, 

Direction and Acknowledgement delivered by the Debtors in favour of Romspen is attach as 

Exhibit 4. 

11. The Property consists of three separate legally described parcels which, collectively 

comprise approximately 66.29 acres of developable vacant land at the southeast corner of 19th 

Avenue and Woodbine Avenue East, approximately one kilometre east of Highway 404, in the 

City of Markham (the “City”).  The area surrounding the Property is predominantly rural, with 

urban residential and commercial uses in close proximity. The Debtors planned to develop the 

Property as a mixed use development comprised of film studios, offices, a hotel and retail.  

12. As security for the Loan, Romspen holds, among other security:  

(a) a Promissory Note dated January 24, 2022 in the principal amount of $30 million 

(the “Note”);  

(b) a first-ranking mortgage/charge registered on title to the Property (the “Mortgage”) 

on January 27, 2022; and 
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(c) a security agreement over the personal property of each of the Debtors dated 

January 24, 2022 (the “Security Agreement”).  

Copies of the Note, the Mortgage and the Security Agreement are attached, respectively, as 

Exhibits 5, 6, and 7. 

13. Both the Mortgage and the Security Agreement contain contractual rights on the part of 

Romspen to appoint a receiver on default. 

14. The Property was originally identified in parcel identification number (“PIN”) 03055-002 

but was subsequently split into four PINS, namely 03055-0377, 03055-0378, 03055-0379 and 

03055-0380.  

15. The Debtors transferred PIN 03055-0378 to the City on August 8, 2022.  To facilitate the 

transfer, Romspen and the other mortgagees registered on title to the Property granted partial 

discharges of their mortgages against PIN 03055-0378. Inadvertently, however, discharges were 

also registered against PINs 03055-0379 and 03055-0380. To cure the error, all of the mortgages 

that were discharged, including the Mortgage, were registered on title to the affected parcels on 

August 30, 2022 and the priority of Romspen’s security over the Property was unaffected.  A copy 

of the Mortgage registered on title to PINS 03055-0379 and 03055-0380 is attached as Exhibit 8.  

16. Copies of the current parcel registers in respect of the three PINS that comprise the Property 

are attached, collectively, as Exhibit 9.  
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17. The existing financial encumbrances registered on title to the Property are summarized in 

the table below. Copies are attached as Exhibits 10 through 47 as set out in the far right column 

of the table. 

 
Financial Encumbrances Registered Against Property  

Order 
of 
Reg. 

Instrument 
Number 

Date 
Registered 

Nature of 
Encumb. 

Registered 
Holder 

Face 
Amount 

Notes Exhibit 

1.  YR3083072 2020/03/26 Mortgage Sow Capital 
Ontario 
Limited 

JIAYI 
International 
Investments 
Ltd. 

$5,000,000  10 

2.  YR3247257 2021/05/07 Transfer/Charge Sow Capital 
Ontario 
Limited 

 From JIAYI 
International 
Investments 
Ltd.  

11 

3.  YR3300382 2021/08/18 Transfer of 
Charge 

FA Credit 
Solutions 
Canada Inc.  

Sow Capital 
Ontario 
Limited 

 From Sow 
Capital 
Ontario 
Limited 

12 

4.  YR3373212 2022/01/27 Charge Romspen $30,000,000  6 

5.  YR3373214 2022/01/27 Charge Amber 
Mortgage 
Investment 
Corp. 

$8,500,000  13 

6.  YR3373216 2022/01/27 Charge 2149602 
Ontario Inc. 

$8,000,000 
 

14 

7.  YR3373218 2022/01/27 Transfer/Charge Sow Capital 
Ontario 
Limited 

 
From FA 
Credit 
Solutions 
Canada Inc. 

15 
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Financial Encumbrances Registered Against Property  

Order 
of 
Reg. 

Instrument 
Number 

Date 
Registered 

Nature of 
Encumb. 

Registered 
Holder 

Face 
Amount 

Notes Exhibit 

8.  YR3373219 2022/01/27 Charge Pa, Frank 

Tung, Stephen 

$3,540,000  16 

9.  YR3373403 2022/01/28 Postponement Romspen 
 

From Sow 
Capital 
Ontario 
Limited 

17 

10.  YR3373404 2022/01/28 Postponement Amber 
Mortgage 
Investment 
Corp. 

 From Sow 
Capital 
Ontario 
Limited 

18 

11.  YR7337340
5 

2022/01/28 Postponement 2149602 
Ontario Inc. 

 
From Sow 
Capital 
Ontario 
Limited 

19 

12.  YR3385745 2022/02/24 Notice 2149602 
Ontario Inc. 

$8,000,000  20 

13.  YR3397626 2022/03/22 Notice Tung Kee 
Investment 
Canada Ltd. 

  21 

14.  YR3397627 2022/03/22 Postponement The City  From Sow 
Capital 
Ontario 
Limited 

22 

15.  YR3397628 2022/03/22 Postponement The City  From 
Romspen 

23 

16.  YR3397629 2022/03/22 Postponement The City  From Amber 
Mortgage 
Investment 
Corp. 

24 

17.  YR3397630 2022/03/22 Postponement The City  From 
2149602 
Ontario Inc. 

25 

18.  YR3397631 2022/03/22 Postponement The City  PA, Frank 26 
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Financial Encumbrances Registered Against Property  

Order 
of 
Reg. 

Instrument 
Number 

Date 
Registered 

Nature of 
Encumb. 

Registered 
Holder 

Face 
Amount 

Notes Exhibit 

Tung, 
Stephen 

19.  YR3440956 2022/06/17 Notice 2149602 
Ontario Inc. 

$9,500,000  27 

20.  YR3440959 2022/06/17 Postponement Pa, Frank 

Tung, Stephen 

 From Sow 
Capital 
Ontario 
Limited 

28 

21.  YR3441040 2022/06/17 Postponement 2149602 
Ontario Inc. 

 From Sow 
Capital 
Ontario 
Limited 

29 

22.  YR3447697 2022/07/04 Notice  Amber 
Mortgage 
Investment 
Corp. 

$8,500,000  30 

23.  YR3470724 2022/08/30 Charge Romspen $30,000,000 Not 
registered on 
PIN 03055-
0377 (LT) 

8 

24.  YR3470726 2022/08/30 Charge Amber 
Mortgage 
Investment 
Corp. 

$8,500,000  31 

25.  YR3470728 2022/08/30 Charge 2149602 
Ontario Inc. 

$9,500,000 Not 
registered on 
PIN 03055-
0377 (LT) 

32 

26.  YR3470730 2022/08/30 Charge Pa, Frank 

Tung, Stephen 

$3,540,000 Not 
registered on 
PIN 03055-
0377 (LT) 

33 

27.  YR3470731 2022/08/30 Charge Sow Capital 
Ontario 
Limited 

$5,000,000 Not 
registered on 
PIN 03055-
0377 (LT) 

34 
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Financial Encumbrances Registered Against Property  

Order 
of 
Reg. 

Instrument 
Number 

Date 
Registered 

Nature of 
Encumb. 

Registered 
Holder 

Face 
Amount 

Notes Exhibit 

28.  YR3505530 2022/12/06 Notice 2149602 
Ontario Inc. 

$9,500,000  35 

29.  YR3505533 2022/12/06 Notice 2149602 
Ontario Inc. 

$9,500,000 Not 
registered on 
PIN 03055-
0377 (LT) 

36 

30.  YR3505547 2022/12/06 Postponement 2149602 
Ontario Inc. 

  37 

31.  YR3505555 2022/12/06 Postponement 2149602 
Ontario Inc. 

 From Pa, 
Frank 

Tung, 
Stephen 

Not 
registered on 
PIN 03055-
0377 (LT) 

38 

32.  YR3505567 2022/12/06 Postponement 2149602 
Ontario Inc. 

 From Sow 
Capital 
Ontario 
Limited 

39 

33.  YR3505559 2022/12/06 Postponement 2149602 
Ontario Inc  From Sow 

Capital 
Ontario 
Limited. 

Not 
registered on 
PIN 03055-
0377 (LT) 

40 

34.  YR3513700 2023/01/09 Transfer/Charge Miltom 
Services 
Limited 

Sow Capital 
Ontario 
Limited 

   41 
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Financial Encumbrances Registered Against Property  

Order 
of 
Reg. 

Instrument 
Number 

Date 
Registered 

Nature of 
Encumb. 

Registered 
Holder 

Face 
Amount 

Notes Exhibit 

35.  YR3513701 2023/01/09 Transfer of 
Charge 

Miltom 
Services 
Limited  

Sow Capital 
Ontario 
Limited 

 From Sow 
Capital 
Ontario 
Limited  

Not 
registered on 
PIN 03055-
0377 (LT) 

42 

36.  YR3538686 2023/04/05 Notice Sow Capital 
Ontario 
Limited 

$2  43 

37.  YR3538687 2023/04/05 Notice Sow Capital 
Ontario 
Limited 

 Not 
registered on 
PIN 03055-
0377 (LT) 

44 

38.  YR3541410 2023/04/14 Construction 
Lien 

DX Strategies 
Inc. 

$4,653,028  45 

39.  YR3563830 2023/06/16 Certificate DX Strategies 
Inc. 

  46 

 

18. Pursuant to Subordination and Postponement Agreements dated January 2022 between 

Romspen and each of Amber Mortgage Investment Corporation (“Amber”), Sow Capital Ontario 

Limited (“Sow Capital”) 2149602 Ontario, Inc. (“214”), Frank Pa and Steven Tung (“Pa and 

Tung” and, collectively, with Amber, Sow Capital and 214, the “Subordinate Encumbrancers”), 

each of the Subordinate Encumbrancers subordinated and postponed all of their rights under their 

security over the property of the Debtors in favour of Romspen.  Copies of the Subordination and 

Postponement Agreement are attached, collectively, as Exhibit 47. 
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19. By virtue of the postponements and transfers registered on title, the mortgages registered 

on title to the Property are held by the following creditors, rank in the following order of priority 

and secure the following principal face amounts: 

 
Ranking Priority 

 
Creditor 

 
Principal Face Amount 

 
First 

 
Romspen 

 
$30 million 

 
Second 

 
Amber 

 
$8.5 million 

 
Third 

 
214 

 
$3,744,759.41 (Cdn) and $26,279,223.54 (HK) 

 
Fourth 

 
Pa and Tung 

 
$3.54 million 

 
Fifth 

 
Sow Capital 

 
$20 million 

 

20. Notice of Romspen’s security interest in the Debtors’ personal property is registered under 

the Personal Property Security Act (the “PPSA”).  Copies of PPSA Enquiry Response Certificates 

in respect of the Debtors current to July 5, 2023 together with summaries are attached, collectively, 

as Exhibit 48.  

21. The PPSA summaries, disclose that Romspen’s registration is prior in time to the 

registration by UBS AG.  All other registered secured parties have postponed and subordinated 

their security in favour of Romspen pursuant to the Subordination and Postponement Agreement 

(copy attached as Exhibit 48). 
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III.DEFAULT AND DEMAND FOR PAYMENT 

22. On September 1, 2022, the Debtors defaulted in payment of interest due under the Loan. 

By letter dated October 7, 2022, Romspen made formal written demand for payment of the 

indebtedness under the Loan and delivered a Notice of Intention to Enforce Security pursuant to 

section 244 of the BIA. Copies of the demand letter and Notice of Intention to Enforce Security 

are attached, collectively, as Exhibit 49. 

23. Despite the demand and the expiry of the ten day statutory notice under the BIA, the 

Debtors have failed to repay the Loan 

IV.POWER OF SALE  

24. On October 25, 2022, Romspen, by its lawyers, issued a notice of sale under the Mortgage. 

A copy of the notice of sale, together with the registered mail receipts, are attached, collectively, 

as Exhibit 50.   

25. After the redemption period under the notice of sale expired, Romspen commissioned an 

appraisal of the Property. Thereafter, in early April of 2023, Romspen engaged Royal LePage Your 

Community Realty brokerage (“Royal LePage”) to list the Property for sale under power of sale 

for a listing price of $69.5 million on MLS.  Offers were requested for submission by end of day 

on April 28, 2023. 

26. Two offers were received.  Both were from credible buyers.  One was for a significantly 

higher purchase price than the other. 
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27. On May 1, 2023, Romspen accepted the higher offer. An unredacted copy of the agreement 

of purchase and sale (the “APS”) is attached as Confidential Appendix A.  A redacted copy is 

attached as Exhibit 51.  The APS was subject to a broad due diligence condition in favour of the 

buyer. Additionally, the APS precluded Romspen from accepting the redemption of its Loan and 

terminating the APS without liability. 

28. On May 5, 2023, Romspen’s counsel, David Preger of Dickinson Wright LLP, notified the 

Debtors’ counsel, Miller Thomson LLP and Teplitsky Colson LLP, that Romspen had entered into 

the APS.  A copy of the email notification is attached as Exhibit 52. 

29. Unfortunately, prior to the expiry of the conditional period, the buyer terminated the APS.   

30. On July 15, 2023, the same buyer submitted an unconditional offer to Romspen purchase 

the Property for a purchase price equivalent to 75% of the price originally payable under the APS.  

Romspen was not prepared to accept that offer. An unredacted copy of the offer is attached as 

Confidential Appendix B.  A redacted copy is attached as Exhibit 53.   

31. On July 12, 2023, Romspen reduced the listing price of the Property to $64.5 million.  

32. Although the Property continues to be listed for sale by Romspen under power of sale, 

given the current economic climate of high interest rates and real estate market illiquidity, I believe 

that a Court-supervised marketing and sale process is likely to be a better approach to achieving a 

definitive sale than a power of sale process in which buyers may be inclined to try to and leverage 

price reductions before waiving conditions.  
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V.THE DEBTORS’ CHALLENGES 

 

33. Since May of 2022, the Debtors were promoting a sale of the easterly parcel of the Property 

identified in PIN 03055-0379 to Element Media Group, Inc. (“Element”), who purportedly 

planned to develop a studio thereon. An unredacted copy of the agreement of purchase and sale 

between TKIC and Element, as amended, is attached as Confidential Appendix C.  A redacted 

copy is attached as Exhibit 54.  

34. Copies of unredacted communications exchanged between the Debtors’ counsel and 

Romspen’s counsel, Friedman Law Professional Corporation and Dickinson Wright LLP, between 

November 4, 2022 and February 24, 2023 are attached, collectively, as Confidential Appendix 

D.  Redacted copies of the communications are attached as Exhibit 55. 

35.  As appears from the communications: 

• the deposit money payable under the Element transaction that was promised from 

overseas never materialized; 

• other efforts on the part of the Debtors to refinance and sell the Property also never 

materialized; 

• the Debtors were unable or unwilling to put the Loan into financial good standing, 

which was consistently expressed to be the basis upon which Romspen would agree 

to forbear from continuing with enforcement of its security; and 
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• the Debtors unilaterally attempted to impose a forbearance arrangement by wiring 

$80,000 to Romspen, which Romspen refused to accept and the Debtors have 

refused to cooperate with Romspen’s efforts to return the funds. 

36. On April 27, 2023, Mr. Preger received a letter from the Debtors’ counsel, Ali Baniasadi 

of Miller Thomson LLP advising that TKIC had been negotiating a sale of the Property and was 

contemplating finalizing a purchase agreement.  An unredacted copy of the letter is attached as 

Confidential Appendix E.  A copy of the letter, with the commercial terms and identity of the 

buyer redacted, is attached as Exhibit 56.  Bizarrely, in the letter, Romspen was asked to confirm 

within 24 hours that TKIC should not enter into the purchase agreement, failing which TKIC would 

finalize and execute the purchase agreement. 

37. On April 28, 2023, Mr. Preger responded by email that he was at a loss to understand why 

TKIC was asking Romspen to approve anything, as TKIC was free to do whatever it wished.  A 

copy of the email is attached as Exhibit 57.   

38. No purchase agreement was subsequently produced by TKIC to Romspen. 

39. On June 7, 2023, Mr. Preger received a letter from the Debtors’ counsel, Jonathan 

Kulathungam of Teplitsky Colson LLP, taking issue with Romspen’s power of sale efforts.  An 

unredacted copy of the letter is attached as Confidential Appendix F.  A redacted copy of the 

letter is attached as Exhibit 58.  Curiously, notwithstanding Mr. Kulathungam’s criticisms (none 

of which were valid), the purchase price payable under the transaction referred to in Mr. 
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Baniasadi’s letter of April 27, 2023 was lower than the price that would have been payable under 

the power of sale transaction contemplated in the APS, had Romspen’s buyer waived conditions. 

40. On June 20, 2023, Mr. Preger emailed Mr. Kulathungam advising that Romspen’s buyer 

under the APS did not waive conditions and that his instructions were to apply to Court for the 

appointment of a receiver to market and sell the Property.  Mr. Preger further confirmed that it 

remained open to the Debtors to exercise their right to redeem Romspen.  A copy of the email is 

attached as Exhibit 59.  

VI.COMMUNICATIONS WITH SOW CAPITAL 

41.  Copies unredacted communications exchanged between Sow Capital’s counsel and 

Dickinson Wright LLP and Royal LePage, between May 8, 2023 and July 19, 2023 are attached, 

collectively, as Confidential Appendix G.  Redacted copies of the communications are attached 

as Exhibit 60. 

42. Romspen has not been provided a copy of the agreement of purchase and sale purportedly 

entered into by Sow Capital under power of sale and is unaware of the terms of such agreement, 

including whether the transaction is subject to due diligence conditions and the buyer is credible.  

Given the time that has passed, Romspen is also not comfortable with Sow Capital, as the most 

junior-ranking mortgagee, controlling the sale of the Property, particularly in view of its refusal to 

facilitate the offer being made to Royal LePage. 
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VII.JUST AND CONVENIENT TO APPLYING TO RECEIVER 

43. As of July 6, 2023, the amount owing under the Loan was $32,628,671.54 and interest was 

accruing and continues to accrue thereon at the per diem rate of $8,359.84. A copy of Romspen’s 

statement summary is attached as Exhibit 61. 

44. The appointment of the proposed receiver over the assets, undertakings, and  property of 

the Debtors is just and convenient in the circumstances of this case for the following reasons: 

(a) notwithstanding the issuance of demand, the section 244 BIA notice and the notice 

of sale, the Debtors have failed to repay the Loan;   

(b) the statutory notice periods under the BIA and the Mortgages Act have long 

expired;   

(c) the Loan matured on January 1, 2023; 

(d) the Mortgage and Romspen’s security agreements contain contractual entitlements 

to appoint a receiver upon default; 

(e) the Property is deeply leveraged with numerous subordinate-ranking mortgages; 

(f) Romspen has lost faith in the ability of the Debtors’ management to turn the 

situation around.  None of their efforts to refinance the Loan or sell the Property 

have yielded any tangible results and they are now purporting to shift blame on 

Romspen for their inability to refinance or sell; and 

(g) a Court-appointed receiver will ensure that the interests of all of the Debtors’ 

stakeholders are considered and facilitate a fair and transparent marketing and sale 

process for achieving a definitive disposition of the Property.           
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SWORN BEFORE ME by videoconference, 
at the City of Toronto, in the Province of 
Ontario, on this 19th day of July, 2023 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

 
 

  

Commissioner for Taking Affidavits 
(or as may be) 

 
DAVID PREGER 

 WESLEY ROITMAN 
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     Court File No. CV-23-00703161-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 
JUSTICE ACT, R.S.O. 1990 C. C.43, AS AMENDED 
 
B E T W E E N: 
 
(Court Seal) 
 

ROMSPEN INVESTMENT CORPORATION 
Applicant 

 
- and - 

 
TUNG KEE INVESTMENT CANADA LTD. and  

TUNG KEE INVESTMENT LIMITED PARTNERSHIP 
Respondents 

 

 

AFFIDAVIT OF WESLEY ROITMAN 
(Sworn September 29, 2023)  

  

 I, WESLEY ROITMAN, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

 

I. INTRODUCTION 

1. I am the Managing General Partner of the Applicant Romspen Investment Corporation 

(“Romspen”) and have knowledge of the matters to which I hereinafter depose. Where my 

knowledge is based on information and belief, I have stated the source of my information and 

believe it to be true.  
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2. This Affidavit supplements my Affidavit sworn on July 19, 2023 (“First Affidavit”) and 

replies to the affidavit of Philip Wong sworn September 26, 2023 (the “Wong Affidavit”) on 

behalf of SOW Capital. Capitalized terms not otherwise defined herein have the same meanings 

given to them in my First Affidavit. 

3. I am swearing this Affidavit in support of a motion for an order approving the transaction 

(the “Transaction”) contemplated in an agreement of purchase and sale received by Romspen 

(as trustee under power of sale) from Times 1010 Inc. (“Times”) dated September 15, 2023 (the 

“Times APS”). 

4. The Times APS was provided to Romspen in the context of Romspen’s pending 

application to appoint Ernst & Young Inc. as receiver and manager of all of the assets, 

undertakings and properties of the Debtors.  

5. Times’ obligation to complete the Transaction is subject only to the issuance by this 

Court of: (i) an Order appointing Ernst & Young Inc. as receiver and manager of the Debtors; 

and (ii) an Order vesting in Times or to whomever it may direct, all of the right, title and interest 

of the respondent, TKIC, in the Property, free and clear of all Encumbrances except for the 

Permitted Encumbrances (as those terms are defined in the Times APS). 

II. MARKETING AND SALE PROCESS 

6. In early April of 2023, Romspen engaged Frank Cormaggi and Laura Cormaggi 

(“Cormaggi”) of Royal LePage to list the Property for sale under power of sale. Marketing 

commenced on April 4, 2023. On that date, the Property was listed on MLS for a price of $69.5 

million.  
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7. In addition, according to the Wong Affidavit, the Debtors, with Philip Wong’s assistance, 

and SOW Capital, have been trying to sell the Property or refinance it since January of 2022.  

8. I am informed by Cormaggi that she and Royal LePage marketed the Property 

extensively through the following means: 

• A 6 x 8 for sale sign was erected at the intersection of the Property. The sign was 

highly visible and generated numerous calls and inquiries to Cormaggi. A 

photograph of the ‘for sale’ sign is attached as Exhibit A;  

• An advertisement was placed on Cormaggi’s business website, 

cormaggigroup.com, commencing April 4, 2023; 

• Marketing brochures were prepared, copies of which are attached, collectively, as 

Exhibit B; 

• An email announcement was sent by Royal LePage to its subscribers of all new 

listings, including the Property. One email announcement was made when the 

listing went live on April 4, 2023. A second email announcement was made when 

the price was reduced to $64.5 million on July 12, 2023; 

• An email blast was sent by Royal LePage’s commercial department (“Royal 

LePage Commercial”) on June 29, 2023 to: (ii) 1026 recipients who are 

cooperating brokers and regional broker owners, and (ii) 201 land developers in 

Ontario. Of the recipients, 540 brokers and 70 land developers opened the email; 

• Royal LePage’s mandarin speaking agent advertised the Property to Asians in 

Canada through advertising the Property on Real Master (i.e. a search engine) and 

Redbook App. The advertisement was viewed 126 times, shared seven times, and 

saved one time;  

• The Property was advertised on four social media sites: Facebook, Instagram, 

LinkedIn and the Royal LePage Commercial website; 
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• Royal LePage’s broker and owner, Vivian Risi, sent three personal emails to three 

prominent land developers; 

• Cormaggi emailed Property information and non-disclosure agreements to her 

personal database of 16 professionals, land investors and builders, resulting in two 

signed non-disclosure agreements; 

• Cormaggi emailed the Property information, MLS listing, and NDA to 40 

recipients who are prominent land developers in Canada. This resulted in two 

offers received, one of which was accepted, being the Times APS;  

• The Property was advertised on over 100 websites, including LoopNet 

Commercial Company/Co-Star Group, showcase.com, squareyards.ca, and Zolo. 

As of July 2023, Co-Star had 5,472 views. As of September 18, 2023, Co-Star 

had 9,118 views; and 

• Statistics from realtor.ca, the largest online search engine for real estate in 

Canada, reflect that the Property was viewed 6,309 times on 32 sites. 

9. In connection with the above-noted marketing efforts, I am informed by Cormaggi that 

40 NDAs were signed. Six offers (the “Offers”), including the two offers described in my First 

Affidavit, and one letter of intention were received.  All of the offers which were from prominent 

and reputable land developers in Canada.  I am informed by Cormaggi that she maintained 

ongoing communications with prospective buyers and kept them apprised of all developments.  

10. The Offers and letter of intention are attached, collectively, as Exhibit C. Unredacted 

copies of the Offers and letter of intention are attached, collectively, as Confidential Exhibit 1. 

To avoid duplication, the Offers attached as Exhibit C and Confidential Exhibit 1 do not include 

the Times APS, which is attached below, the agreement that Romspen accepted on May 1, 2023 

which the buyer terminated, which is attached in redacted form as Exhibit 51 and in unredacted 
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form as Confidential Appendix A to my First Affidavit, and the subsequent lower offer from that 

same buyer, which is attached in redacted form as Exhibit 53 and in unredacted form as 

Confidential Exhibit B to my First Affidavit. 

III. THE TIMES APS 

11. The Times APS represents the highest and best offer received through Romspen’s 

marketing and sale process.  A redacted copy of the Times APS is attached as Exhibit D. An 

unredacted copy of the Times APS is attached as Confidential Exhibit 2A.  

12. Times is a land developer carrying on business in Ontario. It has carried on business for 

over thirty five years, with numerous commercial and residential developments completed and/or 

underway throughout the Greater Toronto Area.  A copy of Times’ portfolio retrieved from its 

website is attached as Exhibit E. 

13. Times has provided Romspen with a letter from its bank confirming that Times has the 

financial wherewithal to close the Transaction. A copy of the letter dated September 28, 2023, 

received by Romspen from Scotiabank is attached as Exhibit F.  

14. The Times APS provides for a closing date of November 15, 2023. On September 29, 

2023, Times waived the due diligence conditions, and the Times APS went firm, subject to the 

appointment of Ernst & Young Inc. as receiver and manager of the Debtors and the issuance of 

an order approving the sale, authorizing the Receiver to complete the Transaction, and vesting 

title to the Property in Times. A redacted copy of the amendment to the Times APS dated 

September 29, 2023, pursuant to which, among other things, Times waived the due diligence 

condition, is attached as Exhibit G. An unredacted copy is attached as Confidential Exhibit 2B.  
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IV. SOW CAPITAL’S OPPOSITION 

15. Philip Wong, a director of SOW Capital, swore the Wong Affidavit in support of SOW 

Capital’s motion for an Order permitting it to complete a sale of the Property to 2816513 Ontario 

Inc. (“281”) pursuant to an agreement of purchase and sale dated July 18, 2023 (the “SOW 

APS”). Although not included in his affidavit, the SOW APS was amended by amendment dated 

August 17, 2023 (the “SOW Amendment”), a copy of which is attached as Exhibit H.  

16. Wong deposes at paragraph 22 of the Wong Affidavit that “save and except for 

completing the sale of the Property pursuant to the SOW APS and realizing on its 

investment/mortgage, Sow has no interest in the Property after the closing.” It is unclear to me 

what he means in reference to “investment.”  

V. CONCERNS OVER THE SOW APS 

a. Relationship among the Debtors, Wong and SOW Capital 

17. Based on the documents discussed below, there appears to be a relationship (beyond 

mortgagee-mortgagor) between Wong, SOW Capital, and the Debtors. 

i. Wong is a Director of SOW Capital and TKIC 

18. Wong appears to be a director of both SOW Capital and TKIC.  

19. As appears from a corporate profile report in respect of TKIC, an individual named Philip 

Kun To Wong (“Kun To Wong”) is recorded as a director of TKIC, with a beginning date of 

August 30, 2019, and a residential address in Hong Kong. A copy of TKIC’s corporate profile 

report is attached as Exhibit 2 to my First Affidavit. 
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20. As appears from a corporate profile report in respect of SOW Capital (the fifth 

mortgagee), Philip Wong is recorded as a director and the President of SOW Capital, with a 

beginning date of December 24, 2019, and a residential address in Hong Kong. Philip Wong’s 

recorded address on the SOW Capital corporate profile report is different than the address 

recorded for Kun To Wong on the TKIC corporate profile report. A copy of SOW Capital’s 

corporate profile report is attached as Exhibit I. 

21. Notwithstanding the different names and addresses recorded on TKIC’s and SOW 

Capital’s corporate profile reports, I believe the individuals are the same person because SOW 

Capital’s signatory on the subordination agreement between it and Romspen is “Philip Kun To 

Wong”.  The subordination agreement is attached as Exhibit 47 to my First Affidavit, and the 

signature is reproduced below: 

 

ii. Wong and SOW Capital Have Pursued Development Approvals for the 
Property 

22. A copy of a report to the Development Services Committee of Markham dated July 8, 

2021 (the “DSC Report”) is attached as Exhibit J. The purpose of this report is stated as 

follows:  
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The purpose of this report is to provide comments to the Ministry of Municipal 
Affairs and Housing on a Minister’s Zoning Order application submitted by Tung 
Kee Investment Limited Partnership representing SOW Capital Limited, on the 
property known as 3143 19th Avenue (the subject property). 

The applicant is proposing to advance zoning permissions through the MZO 
process to secure a production studio (film studio) and other employment uses, 
along with limited ancillary uses on the subject property.  The lands in question 
are located within a Future Employment Area, as outlined in Markham’s 2014 
Official Plan, and the applicant is seeking land use permissions in advance of the 
Secondary Plan process143 19th Avenue (the subject property). 

23. A copy of a slide deck with the words “DSC Presentation Thursday, July 8th, 2021” 

(“SOW Capital’s Slide Deck”) written on the first page, with SOW Capital Ltd. at the bottom of 

the page, is attached as Exhibit K.   

24. This link provides access to a recording of a Zoom meeting of the Development Services 

Committee of Markham held on July 8, 2021. An individual named Philip Wong appears in the 

recording. At approximately 36 minutes and 30 seconds, Philip Wong begins presenting 

(“Wong’s DSC Presentation”), although no audio begins until approximately 37:32 seconds. 

The slide deck (attached to this affidavit as Exhibit K) is shared on the screen.  Philip Wong 

describes his experience with leading land development projects. He describes the proposed 

development for the Property and why he believes it is appropriate for the Markham community.  

iii. Wong’s Management Role Regarding the Property  

25. In a letter dated November 23, 2022 from Jonathan Kulathungam (“Kulathungam”), 

then counsel to the Debtors, to David Preger (“Preger”), counsel to Romspen, Kulathungam 

provided Preger with an update on the Debtors’ sale of the Property to Element. In the letter, 

Kulathungam enclosed an email from philip.wong@sowcapital.com.hk to Kulathungam and 

David Tang, both counsel to the Debtors.  As appears from this email, Wong was involved in 

34
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negotiating the Debtors’ sale of part of the Property to Element. A copy of the letter, and the 

enclosure, is attached as Exhibit 55 to my First Affidavit at pages 669 to 675 of the Application 

Record. 

26. By email dated January 13, 2023, from Kulathungam to Preger and others, in relation to 

the purported sale of the Property, Kulathungam wrote: “Phil Wong who as you may be aware, 

has been managing the entire project for the past several years, would be happy to be on 

the Zoom call or phone call to provide an update.” A copy of this email is attached as Exhibit 

55 to my Fist Affidavit at page 708 of the Application Record.  

27. By letter dated February 24, 2023, from Kulathungam to Preger, Kulathungam delivered 

what he called a “summary prepared by Philip Wong of Tung Kee Investments Canada 

Ltd.” A copy of this letter is attached as Exhibit 55 to my Fist Affidavit at pages 711 to 713 of 

the Application Record. 

iv. The Nature of Their Relationship  

28. Based on Wong’s role as director of TKIC and SOW Capital, his presentations and 

pursuit of zoning approvals for the Property, I believe that he and SOW Capital are financially 

incentivized to have the Debtors develop the Property. It would belie common sense for SOW 

Capital to pursue development and zoning approvals with no financial incentive to do so.  

b. The Bona Fides of the SOW APS 

29. 281 is the buyer under the SOW APS. At paragraphs 22 to 25 of his affidavit, Wong 

deposes that 281 is closely related to Lee Li Holdings in Mississauga. He attaches corporate 
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profile reports of 281 and Lee Li International Inc. (“Lee Li”) to demonstrate that the two 

entities share a common director, Lee Q Shim, and the same registered office.  

30. As stated in my First Affidavit, on April 27, 2023, Preger received a letter from the 

Debtors’ counsel, Ali Baniasadi of Miller Thomson LLP advising that TKIC had been 

negotiating a sale of the Property and was contemplating finalizing a purchase agreement. An 

unredacted copy of the letter is attached as Confidential Appendix E to my First Affidavit. 

Baniasadi identified the buyer as being Lee Li.  

31. No purchase agreement was subsequently produced by TKIC to Romspen. No 

explanation was provided for why an agreement was never produced. Under three months later, 

SOW Capital, rather than TKIC, entered into the SOW APS to sell the Property to 281, rather 

than Lee Li, for a slightly higher purchase price.  

32. Whereas the Debtors complained that Romspen’s listing of the Property in June of 2023 

(see paragraph 39 of my First Affidavit) was improvident, there has been no suggestion that the 

Debtors object to SOW Capital’s sale of Property at a price that is lower than Romspen’s listing 

price, and the purchase price under the Times APS.  It belies common sense for the Debtors to 

object to Romspen’s listing of the Property, but remain silent in regards to SOW Capital’s 

proposed sale for a lower purchase price.   

33. Overall, I have concerns about the bona fides of the SOW APS given: (a) the bizarre 

sequence of events regarding the overtures of an imminent agreement of purchase and sale 

between TKIC and Lee Li that was never produced, followed by the execution of the SOW APS 

under three months later with effectively the same buyer, (b) the Debtors’ lack of objection to 
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SOW Capital’s sale, and (c) the apparent joint interests of the Debtors and SOW Capital (as 

described above). 

34. My concerns are amplified by the following: 

• Notwithstanding requests by Romspen’s counsel for evidence of 281’s financial 

wherewithal to close the transaction contemplated by the SOW APS, no such 

evidence has been produced.  Copies of emails exchanged between counsel to 

Romspen, Lisa Corne (Romspen’s counsel), and counsel to SOW Capital, 

Amandeep Sidhu, dated from September 20 to 21, 2023, are attached collectively, 

as Exhibit L.   

• At paragraph 16 of his affidavit, Wong deposes that the SOW APS “has become 

firm and/or unconditional with a closing date of November 30, 2023”. However, 

under section 4.01 of the SOW APS, 281’s obligation to close is conditional on 

SOW Capital’s representations and warranties being true in all material respects 

on the date of closing.  In section 5.01, SOW Capital represents and warrants that 

it is an Ontario limited partnership. SOW Capital is a corporation, so this 

representation cannot be true. I have concerns that this would permit 281 to 

terminate the SOW APS and seek a return of its deposit. 

VI. THE TIMES APS IS THE HIGHEST AND BEST OFFER 

35. In all of the circumstances, I believe that the Times APS represents the highest and best 

offer: 

• I do not believe, particularly in the current interest rate climate, that a further 

marketing campaign would yield higher or better offers.  As of September 15, 

2023, when the Times APS was signed, the Property had been listed for sale on 

MLS for 162 days. It was marketed to a wide, but focused, audience of land 

developers and commercial brokers. The Debtors and SOW Capital have also 

sought a sale of the Property since January 2022.  
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• The Times APS is unconditional, with a scheduled closing of November 15, 2023. 

The SOW APS is apparently scheduled to close on November 30, 2023, but the 

closing date has been extended once already by the SOW Amendment, and TKIC 

purported to be on the cusp of signing an agreement of purchase and sale with Lee 

Li in April, 2023, but that agreement, without any explanation, never 

materialized. 

• The purchase price under the Times APS is higher than the purchase price under 

the SOW Capital APS, the appraisals commissioned by SOW Capital, and the 

appraisal commissioned by Romspen in January 2023, an unredacted copy of 

which is attached as Confidential Exhibit 3.  

• Although the SOW APS does not appear to be subject to payment of a 

commission to a broker, I am advised by Cormaggi, and verily believe, that 

Hunter Lam (“Lam”), whose signature is affixed to the SOW Amendment on 

behalf of 281, had also approached Cormaggi about buying the Property.  After 

exchanging text messages with Cormaggi, and notwithstanding Cormaggi’s texts 

following up on the inquiries, Lam went silent.  Instead, Lam appears to have 

circumvented the listing, and negotiated with SOW Capital directly, with a view 

to avoiding payment of the commission. Copies of these text messages are 

attached as Exhibit M.  

SWORN BEFORE ME by videoconference, 
at the City of Toronto, in the Province of 
Ontario, on this 29th day of September, 2023 
in accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 
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AFFIDAVIT OF PUI LING LAI  
 

 I, Pui Ling Lai, of the Town of Aurora in the Province of Ontario, MAKE OATH AND 

SAY AS FOLLOWS: 

1. I am a director of Tung Kee Investment Canada Ltd. (“Tung Kee”), general partner of 

Tung Kee Investment Limited Partnership (“Tung Kee LP”, and together with Tung Kee, 

the “Respondents”).  The facts in this affidavit are based on my personal knowledge or 

determined from the face of the documents attached hereto as exhibits and from 

information and advice provided to me by others.  When matters set out below are based 

upon information and advice from others, I have identified the sources of the information 

and advice and I believe it to be true. 
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2. This affidavit is sworn in response to: 

(a) the application to appoint Ernst & Young Inc. as receiver over the property, assets 

and undertakings of the Respondents (the “Receiver”), including, the real property 

owned by the Respondents municipally known as 3143 19th Avenue, Markham 

Ontario (the “Real Property”) by Romspen Investment Corporation (“Romspen”); 

(b) Romspen’s motion for an order approving the agreement of purchase and sale 

between Rompsen and Times 1010 Inc. dated September 15, 2023 (the “Romspen 

APS”); and  

(c)  the motion by Sow Capital Ontario Limited (“Sow”) for an order permitting the 

completion of the sale of the Real Property by Sow under power of sale to 2816513 

Ontario Inc. (the “Sow APS”). 

3. For the reasons set out below, the Respondents oppose the proposed sale transactions put 

forward by Romspen and Sow. Both transactions are well below the appraised value of the 

Real Property and should not be allowed to proceed. In particular, the Respondents oppose 

Romspen’s request for an approval and vesting order in what is essentially a power of sale 

proceeding. Such relief is not appropriate in the circumstances and represents nothing more 

than Romspen’s attempt to restrict the Respondents’ from pursuing their claim for an 

improvident sale, a remedy that they are entitled to avail themselves of under a power of 

sale proceeding.  

4. The Respondents do not oppose the appointment of the Receiver for the purpose of 

marketing the Real Property for sale in a court supervised process. The Respondents agree 
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with the following statements made by Wesley Roitman, Romspen’s representative, in his 

Affidavit sworn on July 19, 2023 (the “Receivership Affidavit”) in support of this 

receivership application: “a Court-appointed receiver will ensure that the interests of all of 

the Debtors’ stakeholders are considered and facilitate a fair and transparent marketing and 

sale process for achieving a definitive disposition of the Property”. 

5. Both of the agreements of purchase and sale put forward by Sow and Romspen are for 

amounts that are in excess of the amounts owing to all of the parties with a registered 

mortgage against the Real Property. The only parties prejudiced by allowing one of these 

two transactions to proceed are the Respondents whose land is being sold off for a fraction 

of its value. Accordingly, there is no risk to the mortgagees, including Sow and Romspen 

in allowing a Court-appointed receiver to market and sell the Real Property in a court 

supervised process for the benefit of all stakeholders.  

Romspen Power of Sale Proceedings 

6. The Respondents are owners of the Real Property. The Respondents are in the process of 

developing approximately 4.5 million square feet of the property for mixed uses including 

hotel, a film studio, a convention and exhibition centre, office, retail and services 

apartments. In April 2022, the Real Property was subdivided into three parcels. 

7. In January 2019, the Respondents retained Cushman & Wakefield to provide an appraisal 

of the Real Property. A copy of Cushman & Wakefield’s 2019 appraisal is attached hereto 

as Exhibit “A”.   
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8. The 2019 appraisal valued the Real Property at $146 million subject to the following 

assumptions: 

(a) The subject proposed mixed-use development will obtain municipal approval and 

market conditions remain stable from the effective date of valuation to the approval 

date of the development.  

(b) The projected potential buildable gross floor area of approximately 4,500,000 

square feet is achievable and will be developed in four stages over 15 years for the 

purpose of this appraisal.  

(c) The property will be physically and technically viable for the proposed 

development, and additional costs of site assessment and infrastructure provision 

will be required. 

9. Assumptions one and two have now been satisfied and municipal approvals have been 

obtained. The development has the support of the Town of Markham which is currently 

working on infrastructure in the area where the Real Property is located. In 2021, the 

Respondents were successful in obtaining a Municipal Zoning Order from the City of 

Markham (the “Zoning Order”). 

10. The Respondents were diligently working to refinance the mortgages registered against the 

Real Property or to sell one or two of the parcels to pay out the lenders in full.  When a sale 

of one of the parcels negotiated by the Respondents fell apart due to the purchaser’s 

financing issues, Romspen, which holds the first mortgage against the Real Property, 

commenced power of sale proceedings.  
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11. The Respondents provided Romspen with a copy of their 2019 appraisal. Notwithstanding 

this, Romspen listed the Real Property for sale at a purchase price of $69,750,000, which 

is substantially below the market value of this property. As a consequence of Romspen’s 

power of sale proceeding and the low listing price in particular, the Respondents have been 

unable to market or refinance the Real Property since the power of sale proceeding was 

commenced.  

Sow Power of Sale Proceeding 

12. Sow holds a fifth mortgage against the Real Property in the principal amount of $20 

million. 

13. Philip Wong, who is the principal of Sow, was a business partner of the Respondents. Mr. 

Wong was involved in both assisting the Respondents with their City of Markham 

applications, communicating with potential purchasers and Romspen. As part of Mr. 

Wong’s involvement with the development of the Real Property he was well apprised of 

all of the municipal approvals obtained by the Respondents, including the Zoning Order.  

14. On or around June 2023, the Respondents and Mr. Wong had a falling out. The 

Respondents have not had any business or personal dealings with Mr. Wong or Sow since 

then. Contrary to the bald allegations in Romspen’s court materials, the Respondents and 

Sow are not related parties and are arm’s length to each other. 

15.  On May 17, 2023, Sow served its Notice of Sale under its fifth mortgage. Sow then 

proceeded to market the Real Property for sale privately, without notice to the Respondents 

or Romspen. 
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16. On or around July 17, 2023, Sow entered into the Sow APS. Sow relies on two appraisals 

that it obtained in support of this transaction. I have reviewed these appraisals and note that 

the appraisals do not take into account the current status of the Real Property development, 

including the Zoning Order. Immediate private servicing solutions are available to 

accommodate immediate development of the Real Property in accordance with the Zoning 

Order, subject to site plan applications, which will shorten the estimated development time 

by 8 to 10 years. Furthermore, Sow’s appraisals are improperly based on comparables to 

sales of unserviced lands and lands that have inferior street front exposure.  

17. As a consequence, Sow’s appraisals do not reflect the true value of the Real Property as at 

today’s date. Mr. Wong knew or ought to have known that the appraisals obtained by Sow 

do not reflect the true value of the Real Property.  

18. Sow has not demonstrated that it has sufficiently exposed the Real Property to market or 

that the Sow APS represents the best and highest value for the Real Property. I have 

reviewed Sow’s motion materials and note that the Real Property was marketed by Sow to 

a close small group of Sow’s private clients only. Sow did not retain industry recognized 

commercial realtors and did not demonstrate that it has the necessary commercial real 

estate experience to market this property for sale. 

19. In response to Romspen’s receivership application, Sow served and filed a copy of the Sow 

APS and its appraisals with the Court, thereby disclosing the purchase price to the 

marketplace. By its actions, Sow has now substantially impacted the ability of any of the 

mortgagees, and the Respondents, to market the Real Property for sale.  
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Romspen’s APS 

20. In the Receivership Affidavit, Mr. Roitman stated as follows: “although the Property 

continues to be listed for sale by Romspen, given the current economic climate of high 

interest rates and real estate market illiquidity, a Court supervised marketing and sale 

process is likely to be a better approach to achieving a definitive sale than a power of sale 

process, in which buyers may be inclined to try and leverage price reductions before 

waiving conditions.” 

21. The Romspen APS is not a reflection of a fulsome marketing process or a representation 

of the best and highest price of the Real Property. Rather, it is a poorly disguised rushed 

attempt by a potential purchaser to take advantage of and leverage Sow’s disclosure at the 

expense of the Respondents’ equity. The Respondents’ position is further confirmed by the 

fact that the Romspen APS was received after Sow publicly disclosed the purchase price 

under the Sow APS.  

22. In its report to the Court, the proposed Receiver opines that the Romspen APS will be 

sufficient to pay out the first four mortgagees in full but not sufficient to fully pay out Sow. 

This position is puzzling since Sow’s counsel has advised that the purchase price under the 

Sow APS will be sufficient to pay out all creditors in full, including Sow and to leave 

money available for the equity holders. Since the proposed Receiver did not obtain payout 

statements from the mortagees, it is not clear where the Receiver is getting its information.  



- 8 - 
 

DOC#11031011v2 

Current Property Appraisal 

23. On September 27, 2023, the Respondents obtained an updated Appraisal for the Real 

Property, a copy of which is attached hereto as Exhibit “B”.  As set out in greater detail in 

the updated appraisal, the current appraised value of the Real Property is between $130 

million and $141.9 million. The appraisal further discloses that the sale of one or two of 

the land parcels (depending on the parcel selected) would be sufficient to pay out of all the 

mortgages registered against the Real Property in full. 

24. As demonstrated by the purchase price in the agreements of purchase and sale entered into 

by Romspen and Sow in the last two months and the Respondents’ appraisal: 

(a) there is sufficient equity in the Real Property to pay out all of the mortgages 

registered against the Real Property in full; and 

(b) there is sufficient demand for the Real Property at purchase prices that are sufficient 

to pay out the claims of all mortgagees in full. 

25. The Respondents are the only fulcrum stakeholders in the Real Property  Accordingly, 

there is no prejudice to any of the mortgagees, including Romspen and Sow, to allow the 

Receiver to properly market and sell the Real Property in a court supervised process.  

26. There has been an increase in in market’s interest in the Real Property as evidenced by the 

Sow APS and the Romspen APS. In addition, in the last month, the Respondents have been 

approached and have been working with three separate investor groups all of whom have 

expressed an interest in this property but a reluctance to move to the due diligence phase 

in the face of the Sow APS and the upcoming receivership hearing. 
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Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF 

JUSTICE ACT, R.S.O 1990 C. C.43, AS AMENDED

B E T W E E N:

ROMSPEN INVESTMENT CORPORATION

Applicant

- and -

TUNG KEE INVESTMENT CANADA LTD. and 
TUNG KEE INVESTMENT LIMITED PARTNERSHIP

Respondents

REPORT OF THE PROPOSED RECEIVER
DATED OCTOBER 4, 2023

INTRODUCTION

1. Ernst & Young Inc. (“EY” or the “Receiver”) is filing this pre-filing report (the “Pre-

Filing Report”) in connection with an application by Romspen Investment Corporation

(“Romspen” or the “Applicant”) to appoint EY as the Court-appointed receiver and

manager (the “Receiver”) of the undertaking, assets and properties of Tung Kee

Investment Canada Ltd. (“TKIC”) and Tung Kee Investment Limited Partnership (“TKI

LP” and together with TKIC, collectively, the “Debtors”), acquired for, or used in relation

to a business carried on by the Debtors, including and without in any way limiting the

generality of the foregoing, the property known municipally as 3143 19th Avenue,

Markham, Ontario (the “Property”).
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2. This Pre-Filing Report has been prepared by the proposed Receiver prior to its appointment

as Receiver, should this Court grant the receivership Order being sought, to provide

information to the Court for its consideration in respect of the Applicant’s receivership

Application.

PURPOSE

3. The purpose of this Pre-Filing Report is to:

(a) provide background information to the Court regarding the Property and the Debtors;

(b) summarize the Sale Process (defined below) undertaken by Romspen, and related

offers made for the Property therein;

(c) summarize the appraisals for the Property;

(d) summarize the terms of the competing Agreements of Purchase and Sale entered into

by Romspen and by Sow Capital Ontario Limited (“Sow Capital”) under power of

sale proceedings, in their respective capacities as first and fifth mortgagees over the

Property;

(e) provide the proposed Receiver’s views on the following:

a) the Receivership Order;

b) the issuance of an Approval and Vesting Order without the Receiver (if

appointed) launching a marketing and sale process for the Property, which:

i. approves the pre-Receivership Sale Process undertaken by Romspen

that resulted in the Times APS (as defined below) between Romspen

and Times 3143 Limited Partnership (as buyer) and 3143 Holdings Inc.

(as nominee, collectively the “Times Group”); and

ii. authorizes the Receiver (if appointed) to execute and implement the

Times APS; and
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c) the Sealing Order sealing the terms of the Times APS, the Competing Offers

(as defined below) and the appraisals for the Property.

TERMS OF REFERENCE

4. Capitalized terms used but not defined in this Pre-Filing Report are as defined in the

Affidavit of Wesley Roitman sworn July 19, 2023 (the “Moving Roitman Affidavit”) and

the Supplemental Affidavit of Wesley Roitman sworn September 29, 2023 (the “Reply

Roitman Affidavit”) sworn in support of the Romspen Application herein, and the

responding Affidavit of Philip Wong sworn September 26, 2023 on behalf of Sow Capital

(the “Sow Affidavit”).

5. In preparing this Pre-Filing Report and making the comments herein, the proposed

Receiver has been provided with, and has relied upon, certain materials prepared and

provided by Romspen and materials as filed in these proceedings (collectively, the

“Information”).  The proposed Receiver has reviewed the Information for reasonableness,

internal consistency and use in the context in which it was provided.

6. The proposed Receiver has not audited or otherwise attempted to verify the accuracy or

completeness of the Information in a manner that would wholly or partially comply with

Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered

Professional Accountants Canada Handbook and, accordingly, the proposed Receiver

expresses no opinion or other form of assurance contemplated under GAAS in respect of

the Information.  Some of the Information referred to in this Pre-Filing Report consists of

forecasts and projections.  An examination or review of the financial forecast and

projections, as outlined in the Chartered Professional Accountants Canada Handbook, has

not been performed.

7. Unless otherwise indicated, the proposed Receiver’s understanding of factual matters

expressed in this Pre-Filing Report concerning the Debtors and their business is based on

the materials filed in these proceedings, and not independent factual determinations made

by the proposed Receiver.
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8. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian

dollars.

BACKGROUND AND FINANCIAL POSITION OF THE DEBTORS

9. TKIC is an Ontario corporation, and is the registered owner of the Property. TKI LP is an

Ontario limited partnership, and is the beneficial owner of the Property. The Property

consists of three separate legally described parcels which collectively comprise

approximately 66.29 acres of developable vacant land at the southeast corner of 19th

Avenue and Woodbine Avenue East in Markham, and collectively bear the municipal

address of 3143 19th Avenue, Markham, Ontario. The Debtors planned to develop the

Property as a mixed used development comprised of film studios, offices, a hotel and retail.

Secured Creditors

10. The proposed Receiver understands there are five mortgages registered on title to the

Property, summarized below:

Ranking Priority Creditor Principal Face Amount

First Romspen $30 million

Second Amber Mortgage Investment

Corporation

$8.5 million

Third 2149602 Ontario Inc. $3,744,759.41 (CAD) and

$26,279,223.54 (HKD)

(which is equivalent to

approximately $4,600,000

CAD)

Fourth Frank Pa and Steven Tung $3.54 million

Fifth Sow Capital $20 million
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11. The proposed Receiver understands that pursuant to Subordination and Postponement

Agreements dated January 2022 (see Exhibits 47 to the Moving Roitman Affidavit)

between Romspen and each of Amber Mortgage Investment Corporation (“Amber”), Sow

Capital, 2149602 Ontario Inc. (“214”), Frank Pa and Steven Tung (“Pa and Tung” and

collectively with Amber, Sow Capital and 214, the “Subordinate Encumbrancers”), each

of the Subordinate Encumbrancers subordinated and postponed all of their rights under

their security over the Property of the Debtors in favour of Romspen.

12. The proposed Receiver has not yet performed an independent security review of any of the

five mortgages to determine validity or priority.

13. On or about September 1, 2022, the Debtors defaulted in payment of interest due under the

loan that Romspen extended to the Debtors (the “Romspen Mortgage Loan”). On October

7, 2022, Romspen made formal written demand for payment of the Romspen Mortgage

and delivered a Notice of Intention to Enforce Security pursuant to section 244 of the BIA

(see Exhibit 49, Moving Roitman Affidavit). The proposed Receiver understands the

Debtors failed to repay the Romspen Mortgage Loan following the expiry of the ten-day

statutory notice period under the BIA.

POWER OF SALE BY ROMSPEN

14. On October 25, 2022, Romspen, by its lawyers, issued a Notice of Sale under the Romspen

Mortgage (see Exhibit 50, Moving Roitman Affidavit) . After the redemption period under

Romspen’s Notice of Sale expired, Romspen commissioned an appraisal of the Property,

which is marked as Confidential Exhibit “3” to the Reply Roitman Affidavit.

15. On or about April 3, 2023, Royal LePage Your Community Realty (“Royal LePage”) and

Romspen entered into a listing agreement (the “Royal LePage Listing Agreement”)

whereby Royal LePage was engaged to conduct a process for the marketing and sale of the

Property.  The Royal Lepage Listing Agreement provides for a commission of 2% plus

HST of the gross sale price if there is no co-operating broker.  If there is a co-operating

broker, the commission increases to 3% plus HST.  A copy of the Royal LePage listing

agreement for the Property is attached hereto as Appendix “A”.
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16. On April 4, 2023, Royal LePage launched its sale process for the Property (the “Sale

Process”).  It listed the Property for sale for $69.5 million, and set a bid deadline of April

27, 2023 (the “Initial Bid Deadline”).  A copy of the initial Royal Lepage marketing

brochure is part of Exhibit “B” to the Reply Roitman Affidavit

17. On the same day, the Property was listed on Multiple Listing Service (MLS#: N6007225).

A copy of the MLS listing is attached hereto as Appendix “B”.

18. From April 4, 2023, through to the Initial Bid Deadline, Royal LePage received two offers

(discussed below).  However, neither of these offers resulted in an unconditional

Agreement of Purchase and Sale.

19. On July 12, 2023, Royal LePage, with Romspen’s consent, lowered the listing price of the

Property to $64.5 million. A copy of the Royal Lepage marketing brochure with the

updated purchase price is also part of Exhibit “B” to the Reply Roitman Affidavit.

20. Below is a summary of the timeline setting out the key dates with respect to the Sale

Process:

Timeline Activity

April 3, 2023 Romspen engaged Royal LePage

April 4, 2023 Royal LePage launched the Sale Process

and listed the Property on MLS

April 4, 2023 through April 27, 2023 Royal LePage took steps to implement the

Sale Process, as further described below

April 27, 2023 Initial Bid Deadline for submission of an

executed and binding agreement of

purchase and sale

April 27, 2023 / April 28, 2023 Two offers received, as further described

below.

May 1, 2023 Romspen selected and signed back the

First Offer (as defined below) which was

subject to a 45-day due diligence

condition.
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June 19, 2023 Due diligence condition in the First Offer

is not waived. Romspen and the proposed

purchaser under the First Offer execute a

mutual release

July 12, 2023 Listing Price was amended to $64.5

million

July 14, 2023 – July 18, 2023 Two amended offers and a Letter of Intent

were received, as further described below.

August 25, 2023 Times Offer delivered, as further described

below

September 15, 2023 Romspen and Times Group enter into the

Times APS. First deposit received.

September 28, 2023 Letter from Times Group’s financier

serving as a positive reference for the

Times Group

September 29, 2023 Times Group waives due diligence

condition albeit with a lower purchase

price, subject to the issuance of an

Approval and Vesting Order

October 4, 2023 Second deposit received. Times APS is

firm, subject to issuance of an Approval

and Vesting Order

21. In addition to the marketing and sales steps in the Sale Process set out in paragraph 8 of

the Reply Roitman Affidavit, the proposed Receiver understands that Royal LePage also

undertook the following additional steps during the marketing period to sell the Property:

(a) attended the 2023 Building Industry luncheon in April 2023 to meet with local

developers and builders to promote the Property, and followed up with emails with

certain potentially interested parties;

(b) on April 4, 2023, emailed the acquisition opportunity internally to over 900 Royal

LePage sales agents, and emailed them again on July 12, 2023, to indicate the revised

listing price;
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(c) created and posted a listing on Multiple Listing Service (MLS#: N6007225);

(d) communicated with potential interested parties via email and phone calls;

(e) established a Google Drive link to provide information for interested parties to conduct

their due diligence; and

(f) gathered information for interested parties to conduct due diligence.

Results of the Sale Process

22. On or around the Bid Deadline of April 27, 2023, two parties submitted conditional binding

offer to Romspen.  In July 2023, two additional binding offers and a letter of intent were

submitted with various conditions. A summary of these offers and the letter of intent (the

“Competing Offers”) received by Romspen (the “Summary of Offers”) is attached hereto

as Confidential Appendix “A”.

The First Offer and Revised First Offer

23. The first offer dated May 1, 2023 (the “First Offer”), included the highest cash purchase

price and was subject to a 45-day due diligence condition in favour of the buyer. A copy

of the First Offer is attached as the Confidential Appendix A to the Moving Roitman

Affidavit.

24. On May 3, 2023, Romspen entered into an agreement of purchase and sale with the first

offeror (the “First APS”), and an initial deposit was submitted to Romspen. However, the

proposed purchaser did not waive the due diligence condition prior to the due diligence

deadline. On June 19, 2023, the parties executed a mutual release terminating the First

APS, and the deposit was returned.

25. On or around July 12, 2023, the first offeror submitted a revised offer (the “Revised First

Offer”) to Romspen that was for approximately 25% less than the First APS. Romspen did

not accept this offer. A copy of the Revised First Offer is attached as Confidential Appendix

B to the Moving Roitman Affidavit.
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The Second Offer and Revised Second Offer

26. The second offer, dated April 28, 2023 (the “Second Offer”), provided for a cash purchase

price that was approximately 45% lower than the First Offer, and subject to a 60-day due

diligence condition in favour of the buyer. Romspen did not accept this offer. A copy of

the Second Offer is included as part of Confidential Exhibit 1 to the Reply Roitman

Affidavit.

27. On or around July 18, 2023, this buyer submitted a revised offer to Romspen for the

Property.  However, it was for an amount that was lower than the proposed purchase price

in a letter of intent received the day before (as further described below) (the “Revised

Second Offer”).  Romspen did not accept the Revised Second Offer. A copy of the Revised

Second Offer is included as part of Confidential Exhibit 1 in the Reply Roitman Affidavit.

28. Romspen and Royal LePage continued to market the property after the First Offer was

terminated in June 2023.  On July 12, 2023, the listing price of the Property was reduced

to $64.5 million.

The Letter of Intent

29. A letter of intent dated July 17, 2023 (the “Letter of Intent”), was for a purchase price

higher than the Revised Second Offer and subject to a 45-day due diligence condition. The

proposed Receiver understands that Romspen negotiated with the party who delivered the

Letter of Intent in an effort to convert it into an agreement of purchase and sale. However,

the negotiations did not result in the parties advancing to that stage. A copy of the Letter

of Intent is included as part of Confidential Exhibit 1 to the Reply Roitman Affidavit.

SUCCESSFUL BID

The Times APS

30. On August 25, 2023, Romspen received a conditional offer (the “Times Offer”) from the

Times Group.  The proposed Receiver understands Romspen entered into discussions with

the Times Group, which resulted in an increase in the cash value of the offer. On September

15, 2023, Romspen and the Times Group entered into the Times APS that provided for a
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due diligence condition deadline of September 30, 2023.

31. The Times APS represents the highest and best offer received through Romspen’s

marketing and sale process (or through Sow Capital’s attempts to market and sell the

Property, as set out below under the heading “Sow Capital”).

32. The proposed Receiver understands that Times Group made the first deposit required under

the Times APS.  While the Times Group subsequently requested, and Romspen granted,

an extension of the due diligence deadline to October 2, 2023, this condition was waived

on September 29, 2023 subject to the appointment of Ernst & Young Inc. as receiver and

manager of the Debtors and the issuance of an order approving the sale, authorizing the

Receiver to complete the Transaction, and vesting title to the Property in Times (see paras.

11 and 14 of the Reply Roitman Affidavit).  On the same date, the Times APS was amended

to, among other things, substitute the proposed purchaser, and to reduce the purchase price,

although the net purchase price remained higher than the purchase price in the Sow APS

(as defined below).

33. A redacted copy of Times APS as amended is marked as Exhibits “D” and “G” to the Reply

Roitman Affidavit, and an unredacted copy with the purchase price is marked as

Confidential Exhibits “2A”and “2B” to the Reply Roitman Affidavit.

34. On October 4, 2023, the Times Group delivered the second deposit due under the Times

APS. Upon the payment of the second deposit, Times APS became a firm and binding

agreement, subject to the issuance of a Receivership Order and an Approval and Vesting

Order.

Evaluation of the Times APS

35. The Times APS is the result of a competitive sale process, and the negotiation between

Romspen, the Times Group and their respective counsel.  The Times Group and the

Debtors are not related parties pursuant to section 65.13 of the BIA.

36. The Times APS provides that closing will occur on November 15, 2023.
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37. The background and ability of the Times Group to complete the Times APS is set out at

paragraphs 12 and 13 of the Reply Roitman Affidavit, and Exhibits “E” and “F to that

affidavit.

38. The purchase price for the Property will be paid in cash and is sufficient to repay the

indebtedness to the First, Second, Third and Fourth ranking secured creditors in full. Sow

Capital, the Fifth ranking secured creditor, will receive a substantial payment but is not

expected to be repaid in full.

39. A general summary of the key terms and conditions of the Times APS are set out below

under the headings “Comparison of the Key Terms under the Times APS and the Sow

APS”.

POWER OF SALE BY SOW CAPITAL

40. On July 18, 2023, Sow Capital and 2816513 Ontario Inc. (“281 Ontario”) entered into an

agreement of purchase and sale which was amended on August 17, 2023 (the “Sow APS”,

which is marked as Exhibit “C” to the Sow Affidavit and Exhibit “G” to the Reply

Romspen Affidavit).

41. The proposed purchase price under the Sow APS is also lower than the proposed net

purchase price under the Times APS.

42. As with the Times APS, the purchase price under the Sow APS will be paid in cash and is

also sufficient to repay the indebtedness to the First, Second, Third and Fourth ranking

secured creditors in full.   However, while Sow Capital (the Fifth ranking secured creditor)

will also not be repaid in full by the Sow APS (like with the Times APS), it will receive

even less net proceeds under the Sow APS than the Times APS.

43. Romspen’s concerns regarding Sow Capital, 281 Ontario and the Sow APS, and why Sow

Capital would want to proceed with the Sow APS instead of the Times APS, are set out in

paragraphs 16 to 34 of the Reply Roitman Affidavit.

44. As set out in the Factum Sow Capital delivered in the herein proceeding dated September

26, 2023 (the “Sow Factum”), 281 Ontario waived the due diligence condition period and
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paid the first and second deposits to Sow Capital.  However, while the Sow APS has

allegedly gone firm, for reasons not explained yet by Sow Capital, even though the Sow

APS provides that closing will occur on October 16, 2023, the closing date has been

amended to November 30, 2023, contrary to the terms of the Sow APS  (or 15 days after

the scheduled closing date under the Times APS).

45. Furthermore, while  the Sow APS indicates that the purchase price is not subject to payment

of a sale commission, as set out in paragraph 35 of the Reply Roitman Affidavit, the

proposed Receiver understands that Royal LePage may assert that it is entitled to a

commission from the sale under the Sow APS because the authorized signing officer for

281 Ontario that executed the Sow APS had initially reached out to Royal LePage about

the Property on June 20, 2023, while Royal LePage was acting as sales broker.

46. A general summary of the key terms and conditions of the Sow APS are set out below.

COMPARISON OF THE KEY TERMS IN THE TIMES APS AND THE SOW APS

47. A summary and comparison of the significant terms of the Times APS and the Sow APS

is attached hereto as Confidential Appendix “A”. A comparison, excluding financial

information, is set out below:

Times APS Sow APS

Purchase Price Higher than Sow APS Lower than Times APS

Closing Date November 15, 2023 November 30, 2023

Conditions Approval and Vesting

Order

None

Deposit Same as Sow APS Same as Times APS

Ability to Close Romspen satisfied with

evidence of financial

wherewithal to close

No evidence of financial

wherewithal to close

provided to Romspen.
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Relationship to Debtors Unrelated Appears Related

Commission 2% None, but potentially

subject to claim by Royal

Lepage for its commission

COMPARISON OF THE APPRAISALS, TIMES APS AND THE SOW APS

48. A total of three appraisals were commissioned for this Property.

49. Romspen commissioned an appraisal from Altus Group with the effective date of January

28, 2023 (see Confidential Exhibit “3” to the Reply Roitman Affidavit).

50. Sow Capital commissioned two appraisal reports from Wagner Andrews Kovacs and

Avison Young, each with the effective date of July 17, 2023  (see Exhibits “K” and “L” to

the Sow Affidavit).

51. The Times APS provides for a gross purchase price that is higher than all three appraisals.

The proposed Receiver notes that the purchase price in the Times APS, net of sale

commission, is also higher than all three appraisals.

52. The Sow APS provides for a gross purchase price that is higher than the two appraisals it

commissioned, but lower than the Altus Group appraisal.

53. A summary of these three appraisals for the Property is attached hereto as Confidential

Appendix “B”.

OBSERVATIONS OF ROMSPEN’S SALE PROCESS

54. The proposed Receiver believes that Romspen’s Sale Process was conducted in a manner

that:

(a) was fair to all who participated in it and considered the interests of all parties;
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(b) maintained appropriate efficacy, integrity, and a level playing field for all potential

and actual bidders;

(c) was marketed to a wide range of audience, including land developers and commercial

brokers;

(d) made sufficient efforts to obtain the best price and not act improvidently;

(e) resulted in an offer for the Property that provides certainty as to closing; and

(f) resulted in an offer for the Property that is higher than all other offers, and higher than

the three appraisals commissioned for the Property.

55. In the circumstances, the proposed Receiver does not believe that further marketing

campaign of the Property would yield any higher or better offers.

56. The proposed Receiver notes that when Sow Capital filed its responding material, it did

not redact confidential information in the Sow APS (including the purchase price), or in

the appraisals that it had commissioned.  These amounts are also reproduced in the Sow

Factum (paras 6, 18 and 19), which the proposed Receiver understands was also filed with

the Court in an unredacted form.  Disclosure of this confidential information is likely to

have a negative impact on any future sales process, as it effectively sets a price ceiling at

an amount between the two appraisal values disclosed by Sow Capital.

Approval and Vesting Order

57. The proposed Receiver has reviewed the terms of the proposed Approval and Vesting

Order and believes that it is reasonable.

Sealing Order

58. The Confidential Appendices attached hereto contain financial and other information. The

proposed Receiver believes that disclosure of this information could further adversely

affect any further sale process for the Property in the event the Times APS does not close.
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Receivership Order

59. The proposed Receiver has reviewed the terms of the proposed Receivership Order. The

draft order is substantially similar to the model receivership order of this Court.

All of which is respectfully submitted this 4th day of October, 2023.

ERNST & YOUNG INC.,
solely in its capacity as Proposed Receiver of
the assets, property and undertaking of the
Tung Kee Investment Canada Ltd. and
Tung Kee Investment Limited Partnership
and not in its personal capacity

Per:

Jeffrey D. Kerbel

Senior Vice-President
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