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Court File No. CV-23-00703161-00CL
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COURT OF APPEAL FOR ONTARIO
IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, AS AMENDED, AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, C. C.43, AS AMENDED
BETWEEN:
ROMSPEN INVESTMENT CORPORATION

Applicant (Respondent on Appeal)
- and -

TUNG KEE INVESTMENT CANADA LTD. and TUNG KEE INVESTMENT
LIMITED PARTNERSHIP

Respondents (Appellants on Appeal)

NOTICE OF CROSS-MOTION FOR LEAVE TO APPEAL

Tung Kee Investment Canada Ltd. and Tung Kee Investment Limited Partnership
(collectively, the “Appellants”) will make a cross- motion to a single Judge of the Court of Appeal,
on an urgent basis, on Thursday, the 9" day of November 2023 at 10:00 a.m., or as soon as after

that time as the motion can be heard at Osgoode Hall, 130 Queen Street West, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

Doc#3624806v3
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THE MOTION IS FOR:

1. an Order abridging the time for service of the Appellants’ Motion Record, validating

service of the Motion Record, and dispensing with further service thereof;

2. an Order declaring that the Appellants have the right to appeal the orders of the Honourable
Mr. Justice Osborne (the “Hearing Judge™) dated October 19, 2023: (i) appointing Ernst & Young
Inc. as receiver (the “Receiver”) over the property, assets and undertakings of the Appellants (the
“Appointment Order”); and (ii) approving the sale transaction (the “Times Transaction”)
contemplated by the agreement of purchase and sale between Romspen Investment Inc.
(“Romspen”) and Times 1010 Inc. (“Times”) dated September 15, 2023, as amended (the “Times
Agreement”) for the acquisition of the Appellants’ property municipally known as 3143 19"
Avenue, Markham, Ontario (the “Real Property”) and vesting title in and to the Real Property in
Times free and clear of all claims and encumbrances (the “Approval and Vesting Order”) as of
right and that the Appointment Order and the Approval and Vesting Orders are stayed pending the

hearing of the appeal;

3. an Order dismissing the Receiver’s motion for an order declaring that the Appellants
require leave to appeal the Appointment Order and the Approval and Vesting Order (collectively,

the “Orders”);

4. in the alternative, granting leave to the Appellants to appeal the Orders and staying the

Orders pending the resolution of the appeal;

5. an Order dismissing the Receiver’s Motion for an order cancelling the automatic stay of

the Orders;
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6. costs of this motion on substantial indemnity basis; and

7. such further and/or other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

Background

1. The Appellants are the owners of the Real Property. The Real Property consists of three
separate legally described parcels totalling approximately 66.29 acres of developable vacant land
in Markham, Ontario. The Appellants were in the process of developing the Real Property as a

mixed used development comprised of film studios, offices, a hotel and retail.

2. There are five mortgages and one lien claim registered on title to the Real Property. The
Appellants dispute the validity of one of the mortgages and the lien. The Appellants also dispute

the amounts claimed as owing under the mortgages and the lien.

3. In September 2022, the Appellants defaulted on their loan with Romspen, which holds the
first mortgage. Notices of Sale were served by Romspen in October 2022 and in April 2023

Romspen began marketing the Real Property for sale under power of sale.

4. The Appellants provided Romspen with an appraisal that showed that the appraised value
of the Real Property was approximately $60 million higher than the listed price. The Appellants
challenged Romspen’s sale process and put Romspen on notice that if the real Property were to be
sold for the price listed for sale by Romspen, they would pursue Romspen for damages for

improvident sale.
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Romspen’s Receivership Application

5. In July 2023, Romspen concluded that a power of sale proceeding for the Real Property
was not likely to generate the highest price for the Real Property and brought a receivership
application to appoint a receiver for the express purpose of facilitating “a fair and transparent
marketing and sale process for achieving a definitive disposition of the [Real] Property”. In its
application, Romspen led evidence that a marketing process by a court appointed receiver would
generate a better price than a private power of sale process. The Appellants agreed with Romspen’s

application and the need for a receiver to conduct an open and transparent sale of the Real Property.

The Scheduling Conference

6. A scheduling conference for Romspen’s receivership application took place on August 28,
2023 (the “Scheduling Conference”) before the Honourable Mr. Justice Osborne (the
“Application Judge”). The receivership application was scheduled to be heard on October 6, 2023

(the “Hearing Date”).

7. At the Scheduling Conference, Sow Capital Ontario Limited (“Sow’), which holds a fifth
mortgage against the Real Property, advised the Court and counsel in attendance that: (i) it
commenced its own power of sale process for the Real Property; and (ii) that it entered into an
agreement of purchase and sale for the Real Property (the “Sow Agreement”) with 281653 Ontario
Inc. (“281”) on or around July 18, 2023 at a sale price of $66 million. Shortly thereafter, counsel

for Sow wrote to all stakeholders to advise, inter alia that the Sow Agreement was now firm and
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that a $3 million deposit was received. The Appellants put Sow on notice that if it completed this

sale transaction, the Appellants will bring a claim for damages for improvident realization.

The Appellants Appraisals

8. On September 27, 2023, the Appellants obtained an updated appraisal from Cushman &
Wakefield which demonstrated that the current “as is” appraised value of the Real Property is
between $130 million and $141.9 million (the “Appellants’ Appraisal”). The Appellants’
Appraisal was consistent with an earlier appraisal obtained by the Appellants in 2019 which valued

the Real Property at $140 million, subject to certain assumptions which have now been completed.

Romspen’s Conduct Prior to the Hearing Date

9. Less than one week before the Hearing Date, Romspen served motion materials wherein
it, for the first time, advised the parties that: (i) on September 15, 2023, it had exercised its power
of sale rights and entered into the Times Agreement; and (ii) it intended to seek the Approval and

Vesting Order on October 6, 2023.

10.  The net sale price under the Times Agreement is only marginally better than the net sale
price under the Sow Agreement once commissions are taken into account. Any upside offered by

the Times Agreement is further eroded by the professional fees of the Receiver and its counsel.

11.  The Times Agreement expressly contemplates that the Times Transaction can be
completed by Romspen under its private power of sale remedy or by the Receiver, if appointed,

pursuant to an Approval and Vesting Order.
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12. Times' and Romspen’s request for a vesting order is nothing more than a contrivance
designed to protect Romspen from an improvident sale claim and is an abuse of process. No
explanation was provided or evidence led at the hearing as to why an approval and vesting order
was necessary or appropriate when Romspen had the ability to transfer clear title to Times under

its power of sale.

The Pre-Filing Report of the Proposed Receiver

13. At 2:00 pm on October 4, 2023, counsel to the proposed receiver advised that they will be
delivering a pre-filing report, which was subsequently delivered at 3:41 pm on the same date. The

Appellants had no prior indication that a pre-filing report would be delivered.

14.  The pre-filing report contained a number of unsubstantiated assumptions about the amounts
owing under the mortgages, the reasonableness of Romspen’s sale process and the value of the
Real Property. The Receiver did not consult with either counsel for Sow or the Appellants before
preparing this report despite being fully aware that both parties were the only fulcrum stakeholders
in this proceeding and were represented by legal counsel. The Receiver also did not consider or
opine on the Appellants” Appraisal which valued the property at an amount approximately $60

million higher than the sale price under the Times Agreement.

The October 6 Hearing

15.  The following positions were set out by counsel in attendance at the October 6 hearing:

a. Romspen sought the Orders and opposed any reservation of rights by the

Appellants;
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b. Sow and 281 requested that they be permitted to conclude the Sow Agreement.

They did not oppose the appointment of a Receiver but requested that the
appointment be delayed until after the completion of the transaction contemplated
by the Sow Agreement. 281 was and remains prepared to take title to the Real
Property without a vesting order relying on the protections available under the

Mortgages Act and the Land Titles Act (as detailed herein); and

The Appellants did not oppose the appointment of a receiver for the purpose of
marketing and selling the Real Property. The Appellants opposed the “quick flip”
sale of the Real Property and the appointment of a Receiver for the sole purpose of
closing the “quick flip” transaction. The Appellants’ position was that unless the
Receiver was appointed to market and sell the Real Property, the Court should
dismiss Romspen’s application and instruct Romspen and Sow to complete their
power of sale transactions without judicial interference. The Appellants also asked
that any approval be without prejudice to their rights to attack the Times Sale (or

the 281 Sale) as an improvident sale.

Decision of the Hearing Judge

16.  The Hearing Judge: (i) approved the appointment of the Receiver; (ii) granted the approval

and vesting order; and (iii) declined to allow the Appellants to preserve their right to advance their

improvident sale claim in the future.
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Errors of the Hearing Judge

17.  The Appellants submit that the Hearing Judge incorrectly identified the issue at the hearing
as “which Transaction ought to be approved”, the Times Transaction or the 281 Transaction. His
Honour was not being asked by 281 or Sow to approve the Sow Transaction and neither Sow nor

281 brought a motion for an approval and vesting order.

18.  The Appellants also submit that the Application Judge failed to properly consider the issue
of whether the appointment of a receiver and an approval and vesting order were appropriate when
Romspen could transfer clear title to the Real Property to Times under power of sale and the Times

Agreement expressly permitted the exercise of this option.

19.  The appointment of a receiver for the sole purpose of completing the Times Transaction
entered into under Romspen’s power of sale proceeding was not just and convenient. There was
no evidence before the Court that Romspen could not complete the Times Transaction under its
power of sale proceeding and transfer clear title to Times. The necessity for the appointment of
the receiver was further negated by the fact that another purchaser was ready and willing to
purchase the Real Property under power of sale pursuant to a binding agreement of purchase and

sale which included payment of a $3 million deposit.

20. Furthermore, the Appellant submit Hearing Judge erred in denying the Appellants the
ability to preserve their rights to advance a claim for an improvident sale against Romspen in the
future. The Hearing Judge’s reasons for depriving the Appellants of their right to advance a claim
for improvident sale are focused solely on the purchaser’s ability to acquire the Real Property free

and clear of claims.
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21.  The Appellants’ reservation of rights to sue Romspen does not impact the clear title

transferred to Times pursuant to either a power of sale or a vesting order. The Appellants’ claim

for improvident realization is limited to a claim against Romspen only and has no impact on the

purchaser.

22, In addition, the Appellants respectfully submit that the Hearing Judge made several

additional material errors:

DOC#11088964v4

failing to consider whether it was appropriate to grant the requested relief on short
notice without adequate time for the Appellants (or other opposed parties) to

adequately respond to the Receiver’s report;

finding that the sale process followed by Romspen was fair and reasonable despite
Romspen having filed uncontradicted evidence that "a court-supervised marketing
and sale process is likely to be a better approach to achieving a definitive sale than

a power of sale process”;

failing to consider or give any or adequate weight to the Appellants' appraisals or

comment on the Receiver’s failure to consider them;

misapplying the test relating to "quick flip™ sale transactions and failing to consider

whether there were any additional requirements beyond the Soundair Principals;

finding that there was prejudice to the first four mortgagees if the "quick flip" is not
approved when it was clear that either Sow or the Appellants were the fulcrum

stakeholders;



f.

10

finding that the test for a "quick flip" transaction was met because "there may well
be erosion of realization by further delay, with the professional costs and the very

significant interest that continues to accrue on all of the mortgages.”;

concluding that a vesting order was appropriate in the circumstances where: (i)
Romspen had been marketing the Property for sale through a real estate agent under
power of sale; (ii) Romspen had served an Application Record in August 2023
returnable October 10, 2023 for the appointment of a receiver on the basis that a
court-supervised sale process was a better approach for marketing and selling the
Property; (iii) while the application was pending, Romspen entered into the Sale
Agreement under power of sale with Times; (iv) Romspen had the ability under the
Mortgages Act (Ontario) to transfer title to the Property free and clear of all claims;
and (v) Times' request for a vesting order was nothing more than a contrivance
designed to protect Romspen from an improvident sale claim and was an abuse of

process; and

failing to allow the Appellants to reserve and preserve their claim for an

improvident sale;

Leave is not Required for this Appeal

23. Leave is not required for the commencement of this appeal as there is an appeal as of right

from the Hearing Judge’s Orders pursuant to Sections 193 (a) and (c) of the Bankruptcy and

Insolvency Act as:
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a. matters raised in the within appeal involve the Appellants’ future rights, specifically

Appellants’ right to commence an action against Romspen and/or Sow for
improvident sale as such right would only arise after the Times Agreement or the

Sow Agreement were completed under power of sale; and

the value of the Real Property that is the subject of the Orders exceeded ten
thousand dollars and the Hearing Judge’s Orders were (i) not procedural; (ii)
brought into play the value of the debtor’s property; and (iii) resulted in a loss to

the Appellants.

Alternatively, Leave to Appeal Should be Granted

24. In the alternative, if the Court finds that leave is required, the proposed appeal meets the

test for leave to appeal under the BIA, in that:

(@)

(b)

(©)

(d)

DOC#11088964v4

the proposed appeal raises issues of general importance to the practice in
bankruptcy/insolvency matters and to the administration of justice as a whole.
Specifically, the appeal raises important questions concerning the appropriate
circumstances and considerations for approving “quick-flip” transactions and the
use of the Court’s discretion under the BIA to interfere with existing power of sales

proceedings brought pursuant to the Mortgages Act;

the proposed appeal is of significance to this proceeding;

the proposed appeal is prima facie meritorious and not frivolous; and

the proposed appeal will not hinder the progress of the proceeding.
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The Stay Should Not be Cancelled

25. If the appeal is as of right or to leave to appeal granted, the Orders are automatically stayed;

26.  The Receiver’s motion to cancel the stay should be denied. The Appeal has significant

merit and the balance of convenience favours the Appellants.

217. In terms of prejudice to both sides, the difference is very significant. If the stay is cancelled,
the Times Agreement will be completed at an improvident price and the Appellants will lose their
right to commence an improvident sale action concerning a sales process they believe is grossly

deficient and will cost them millions of dollars.

28. By contrast, Romspen will be fully paid out even if the Times Agreement ultimately does

not proceed. There is no risk to its security.

Other Grounds

29. Rule 61.03.1 of the Rules of Civil Procedure.

30.  Sections 193 and 195 of the Bankruptcy and Insolvency Act;

31.  Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The Endorsement of Justice Osborne dated October 19, 2023

2. The evidence filed by the parties at the hearing; and
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3. Such further and other evidence as counsel may advise and this Honourable Court may
permit.
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ENDORSEMENT OF JUSTICE OSBORNE:




This scheduling case conference took place today.

The Applicant wishes to schedule the hearing of this Application for the appointment of a receiver. The
Respondents may or may not oppose the appointment of a receiver, or there may be issues as to scope
and power of any receivership.

The principal asset of the Debtors is a vacant property of some 66 acres. The fifth mortgagee, Sow
Capital, issued a Notice of Sale and indeed apparently has a potential buyer and a pending agreement of
purchase and sale. It may be that the parties can come to an agreement with respect to a sale to this
potential purchaser. Mr. Sidhu will provide purchaser information and transaction details to the other
parties forthwith.

On the consent of all parties, the receivership application is scheduled to be heard on October 29, 2023
commencing at 10 AM. All counsel are available on that date and have confirmed that if the matter
proceeds, it will be ripe for a determination on the merits and all materials and facta will have been filed.

In the event that that hearing date is not required in the matter resolved on consent, counsel will advise
the Commercial List Office immediately in order that the date can be vacated and made available for
other matters.

If counsel require a consent order to deal with the mechanics of sale, they may schedule a brief
appointment before me through the Commercial List Office. All parties are in agreement as to two things:

a. if the pending sale does not close, and the deposit of the proposed purchaser is forfeited, it will
not automatically enure to the benefit of the fifth mortgagee and indeed will be held in trust by
Mr. Sidhu pending agreement of all parties or further order of the Court; and

b. if the pending sale does close, the proceeds of sale will be held in the same manner.

Do, I
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Chad Kopach Proposed Receiver - EY ckopach@blaney.com

ENDORSEMENT OF JUSTICE OSBORNE:

The Receivership Application, the Two Sale Approval Motions and the Positions of the Parties

1. The Applicant, Romspen Investment Corporation (“Romspen”), seeks an order allowing the Application
and appointing Ernst & Young Inc. as receiver and manager (the “Receiver’”) over the assets and property
of the Respondents / Debtors Tung Kee Investment Canada Ltd. (TKIC”) and Tung Kee Investment
Limited Partnership (“TKIL”) including the property at 3143 19" Ave., Markham, Ontario (the
“Property”).

2. The Property consists of three separate legally described parcels which collectively comprise an area of
approximately 66.29 acres of developable vacant land. The Debtors had planned a mixed-use development
including a film studio, offices a hotel and retail, although that did not proceed.

3. Within the Application, Romspen moves for an order approving an agreement of purchase and sale
between Romspen and Times 1010 Inc. (“Times”) dated September 15, 2023, as amended (the “Times
Transaction”), and authorizing the Receiver to complete the Times Transaction and vest title to the
Property in Times. The Times Transaction is scheduled to close on November 15, 2023. Romspen has
first position mortgage security registered against title to the Property.

4. Romspen also seeks as corollary relief a sealing order in respect of Confidential Exhibits 1 through 3 to
the Supplementary Affidavit of Wesley Roitman sworn September 29, 2023, and the Confidential
Appendices to the First Report of the Proposed Receiver.

5. Sow Capital Ontario Limited (“Sow”) moves by way of its own motion for an order authorizing and
permitting the completion of the sale of the Property, under power of sale, to 2816513 Ontario Inc. (the
“281 Transaction”). Sow does not oppose the appointment of the Receiver, but seeks in its motion an order
that the Receivership Order, if granted, be suspended until after November 30, 2023, the scheduled closing
date for the 281 Transaction.

6. The appointment of a receiver is not opposed by any party appearing today, and indeed is supported by
the Respondents / Debtors as well as subsequent ranking mortgagees and the holder of a lien registered
against title to the Property. As stated, Sow however seeks an order that no receivership powers be
executed or acted upon until after the 281 Transaction closes.

7. Approval of either sale transaction is, obviously, contested.

8. Approval of the Times Transaction sought by Romspen is supported by Amber Mortgage Investment
Corporation (“Amber”) as second mortgagee, 2149602 Ontario Inc. (“214”) as third mortgagee, and DX
Strategies Inc. (“DX”) as lienholder.

9. Ipause to observe that DX takes the position that it should be entitled to a priority over all five mortgages
although all parties agree that priority and distribution issues are for another day and need not be
determined to dispose of the competing motions today.



Electronically filed / Déposé par voie électronique : 27-Oct-2023 Court File No./N° du dossier du greffe : CV-23-00703161-00CL

Toronto Superior Court of Justice / Cour supérieure de justice
1V. 111V uliu 111vl Léasuuo, Li1aimn 1. a ailug oJwvyvwuell 1 Ullé, \AA Y 4V l\uljl\ao\alltbu 111 “UUlLlL VUl Ulu 11VUL uanv a PUDI\JUII

on either sale.

11. The Respondents / Debtors oppose the approval of either transaction and submit that only an auction
conducted by the Receiver can generate the highest price for the Property. They further request that if
either transaction is approved, this Court grant an order specifically reserving their rights to bring an action
for improvident sale, as their counsel advised they intend to do.

12. By way of related relief, the Respondents / Debtors seek an order that the proceeds of sale be held in trust
and not be distributed to any mortgagees until their improvident sale action has been determined.

13. The proposed Receiver, in its First Report dated October 4, 2023, supports and recommends approval of
the Times Transaction and recommends that no auction process be undertaken, as the proposed Receiver
does not believe that further marketing of the Property would yield any higher or better offers. It submits
that the terms of the proposed approval and vesting order are reasonable.

14. Many of the background facts and the chronology are not in dispute.

15. Romspen advanced a secured loan to the Debtors, which are Ontario corporations. The loan has been in
default since September 1, 2022. As of July 6, 2023, the amount owing under the Romspen loan was
$32,628,671.54. Interest accrues at a per diem rate of $8359.84.

16. Romspen’s security includes a first ranking mortgage over the Property and security interest over all of
the personal property of the Debtors. The mortgage and the security documents contain contractual

agreements to the appointment of a receiver upon default.

17. There are five mortgages registered on title to the Property including the Romspen mortgage and the Sow

mortgage:

Ranking Priority Creditor Principal Face Amount

First Romspen $30 million

Second Amber Mortgage Investment Corporation $8.5 million
$3,744,759.41 (Cdn) and

Third 2149602 Ontario Inc, $26,279,223.54 (HK)

Fourth Frank Pa and Steven Tung $3.54 million

Fifth Sow Capital Ontario Limited $20 million

18. In addition to the mortgages, a construction lien and certificate of action are also registered against title to
the Property. They reflect that the Respondent TKIC is indebted to DX Strategies Inc. in the amount of
$4,653,028.11 in respect of the supply of project management and architectural services.

19. Efforts on the part of the Debtors to refinance and sell the Property have not borne fruit.
20. On October 7, 2022, Romspen made formal demand for payment of its loan and issued a Notice of

Intention to Enforce Security under section 244 (1) of the Bankruptcy and Insolvency Act (“BIA”). The
cure period has long expired. The loan has not been repaid.
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21. On October 25, 2022, Romspen issued a notice of sale under its mortgage, and on May 1, 2023, it accepted
an offer to purchase the Property although the buyer terminated that agreement prior to the expiry of the
condition period. The Property has been subsequently listed for sale by Romspen since April 4, 2023 with
Royal LePage as broker.

22. Romspen has lost faith in the ability of the Debtors and their management to resolve the situation, with
the result that it seeks the appointment of a receiver pursuant to both section 243(1) of the B/4 and section
101 of the Courts of Justice Act (“CJA”).

23. The Appointment Order, if granted, authorizes the Receiver to sell the Property.

24. The Property has been marketed extensively since being listed with Royal LePage in April, and has been
listed for sale on MLS for over 160 days. In addition, the Respondents and Sow have been attempting to
sell and/or refinance the Property since at least 2021.

25. Romspen therefore seeks the approval of the Times Transaction and an order authorizing the Receiver to
complete the Transaction and, upon delivery of a Receiver’s certificate, an order vesting title to the
Property, free and clear of all Encumbrances other than Permitted Encumbrances as defined in the Times
Transaction, in Times.

26. The Times Transaction reflects a purchase price that is higher than the fair market value of the Property
as reflected in appraisals commissioned by each of Romspen and Sow. It is unconditional save for the
issuance of an approval and vesting order.

27. For its part, Sow, as fifth ranking mortgagee, served its own Notice of Sale on May 17, 2023 and entered
into the 281 Transaction on July 18, 2023. That agreement therefore predates the agreement for the Times
Transaction. The 281 Transaction is now unconditional. Sow therefore seeks an order permitting it to
complete its power of sale to 281 pursuant to section 23 of the Mortgages Act.

The Proposed Receivership

28. The first issue is whether a receiver should be appointed.

29. The test for the appointment of a receiver pursuant to section 243 of the B4 or section 101 of the CJA is
not in dispute. Is it just or convenient to do so?

30. In making a determination about whether it is, in the circumstances of a particular case, just or convenient
to appoint a receiver, the Court must have regard to all of the circumstances, but in particular the nature
of the property and the rights and interests of all parties in relation thereto. These include the rights of the
secured creditor pursuant to its security: Bank of Nova Scotia v. Freure Village on the Clair Creek, 1996
0O.J. No. 5088, 1996 CanLlII 8258.

31. Where the rights of the secured creditor include, pursuant to the terms of its security, the right to seek the
appointment of a receiver, the burden on the applicant is lessened: while the appointment of a receiver is
generally an extraordinary equitable remedy, the courts do not so regard the nature of the remedy where
the relevant security permits the appointment and as a result, the applicant is merely seeking to enforce a
term of an agreement already made by both parties: Elleway Acquisitions Ltd. v. Cruise Professionals
Ltd., 2013 ONSC 6866 (“Elleway”) at para. 27. However, the presence or lack of such a contractual
entitlement is not determinative of the issue.

32. The Courts have considered numerous factors which have been historically taken into account in the
determination of whether it is appropriate to appoint a receiver and which I have considered in this case:
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is not essential for a creditor to establish irreparable harm if a receiver is not appointed where
the appointment is authorized by the security documentation;

b. the risk to the security holder taking into consideration the size of the debtor’s equity in the
assets and the need for protection or safeguarding of assets while litigation takes place;

c. the nature of the property;
d. the apprehended or actual waste of the debtor’s assets;
e. the preservation and protection of the property pending judicial resolution;
f. the balance of convenience to the parties;
the fact that the creditor has a right to appointment under the loan documentation;

h. the enforcement of rights under a security instrument where the security-holder encounters
or expects to encounter difficulties with the debtor;

i. the principle that the appointment of a receiver should be granted cautiously;

j. the consideration of whether a court appointment is necessary to enable the receiver to carry
out its duties efficiently;

k. the effect of the order upon the parties;

. the conduct of the parties;

m. the length of time that a receiver may be in place;

n. the cost to the parties;

o. the likelihood of maximizing return to the parties; and
p. the goal of facilitating the duties of the receiver.

See: Canadian Equipment Finance and Leasing Inc. v. The Hypoint Company Limited, 2022
ONSC 6186, and Maple Trade Finance Inc. v. CY Oriental Holdings Ltd.,2009 BCSC 1527
at para. 25, citing Bennett on Receivership, 2™ ed. (Toronto, Carswell, 1999).

33. How are these factors to be applied? The British Columbia Supreme Court put it, I think, correctly: “these
factors are not a checklist but a collection of considerations to be viewed holistically in an assessment as
to whether, in all the circumstances, the appointment of a receiver is just or convenient: Pandion Mine
Finance Fund LP v. Otso Gold Corp., 2022 BCSC 136 at para. 54.

34. Accordingly, is it just or convenient to appoint a receiver in the present case. In my view, it is.

35. While certainly not determinative of the issue, the fact that the appointment of a receiver is not opposed
by any party, and the somewhat unusual fact that the appointment of the receiver is in fact consented to
and indeed supported by the Respondents / Debtors themselves, is very telling.

36. Romspen has a contractual entitlement to the appointment of a receiver in the event of a default, which
has clearly occurred here, as is acknowledged by the Respondents. But even more substantively, I am
satisfied that a Court-appointed receiver is appropriate here to bring order and transparency to the chaos
that has been the hallmark of dealings with the Property for a considerable period of time prior to the
bringing of this Application, and continue to date. This chaos is clearly evidenced by the competing
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stakeholders even today.

37. Chaos is usually antithetical to the achievement of the overarching objective of maximizing recovery for
stakeholders. I am satisfied that this objective can be achieved, and indeed in the present circumstances
can only be achieved, under the supervision of a Court-appointed Receiver. I recognize, naturally, that if
either Transaction is approved, the role of the Receiver will necessarily be materially impacted
accordingly.

38. The factors relevant to the appointment of a receiver are easily satisfied here. The Romspen loan has been
in default for over a year and has not been repaid notwithstanding demands, the section 244 BIA notice,
and the Romspen notice of sale. The loan matured according to its terms on January 1, 2023. As is evident
from the summary above, the Property is highly leveraged with numerous mortgages. Romspen has lost
faith in the ability of the Debtors and their management to address the situation, and none of the efforts of
the Debtors to refinance the loan or sell the Property have yielded any results.

39. A Court-appointed receiver will ensure that the interests of all of the stakeholders of the Debtors are
considered.

40. The proposed Receiver is an appropriate candidate to fulfil this role and is extremely qualified to do so. It
has consented to the appointment.

41. EY is appointed Receiver.

42. In my view, there is no basis or justification here to appoint the Receiver, but suspend or hold in abeyance
its ability to exercise its receivership powers. Romspen and the supporting subordinate mortgagees all
oppose any such suspension, and so do the Respondents who want the Receiver to immediately commence
a sales and auction process.

43. The only party who submits that a suspension would be appropriate is Sow. It advances no adequate basis
for what is, effectively, an adjournment of the appointment of the Receiver since for all practical purposes
the appointment of the Receiver albeit with the suspension of its powers, amounts to the same thing.

44. Sow makes this request openly and transparently so that the Receiver cannot and will not interfere with
the closing of the 281 Transaction. I am satisfied that there is no basis upon which the appointment of the
Receiver, which I have found to be both just and convenient now, should be impaired and held in abeyance
for approximately two months.

45. In certain circumstances, and particularly with the consent of the parties where there is a pending
transaction that is scheduled to be completed imminently, it may well be appropriate to appoint a receiver
but suspend for a brief period of time all or some of the powers granted to it under the receivership order.
However, I would think it would be the relatively rare case where, on a contested basis, it is on the one
hand just or convenient to appoint a receiver at a given point in time, and yet on the other hand also just
and equitable that receivership powers not be exercised for a period of time.

Should Either Transaction be Approved?

46. The next issue is whether any (either) Transaction should be approved now, or whether a further sales
process ought to be undertaken by the Receiver.
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should be approved are well settled:

a. whether the party seeking sale approval has made a sufficient effort to obtain the best
price and to not act improvidently;

b. the interests of all parties;
c. the efficacy and integrity of the process by which the party obtained offers; and
d. whether the working out of the process was unfair.

See: Royal Bank of Canada v. Soundair Corp.,[1991] 46 OAC 321 1991, CanLII 2727
(ONCA) at para. 16.

48. Courts have approved immediate sales of property (colloquially referred to as “quick flip sales”) in
circumstances where a marketing process was conducted by a party other than a receiver, if the process
was nonetheless fair and reasonable and where the court was of the view that no purpose would be served
by a further marketing process: see Textron Financial Canada Limited v. Beta Limitee/Beta Brands
Limited, 2007 CanLII 297 (ONSC); Fund 321 Limited Partnership v. Samsys Technologies Inc., 2006
CanLII 13572 (ONSC); Tool-Plas Systems Inc., Re, 2008 CanLII 54791 (ONSC) at para. 15; and Montrose
Mortgage Corp. v. Kingsway Arms Ottawa Inc., 2013 ONSC 6905 (“Montrose”).

49. In such circumstances, the Soundair Principles still apply, but courts will scrutinize with special care the
adequacy and the fairness of the sales and marketing process. D. M. Brown, J., as he then was, expressed
it this way in Montrose at para. 10:

“Quick flip” or “pre-pack” transactions are becoming more common in the Ontario
distress marketplace. In certain circumstances, a “quick flip” involving the
appointment of a receiver and then immediately seeking court approval of a “pre-
packaged” sale transaction may well represent the best, or only, commercial
alternative to a liquidation. In such situations the court still will assess the need for
a receiver and the reasonableness of the proposed sale against the standard criteria
set out in decisions such as Bank of Nova Scotia v. Freure Village on Clair Creek
and Royal Bank v. Soundair Corp., respectively. However, courts will scrutinize
with especial care the adequacy and the fairness of the sales and marketing process
in “quick flip” transactions:

Part of the duty of a receiver is to place before the court sufficient evidence
to enable the court to understand the implications for all parties of any
proposed sale and, in the case of a sale to a related party, the overall fairness
of the proposed related-party transaction. As stated by Morawetz J. in the
Tool-Plas case:

[T]he Court should consider the impact on various parties and assess
whether their respective positions and the proposed treatment that
they will receive in the quick flip transaction would realistically be
any different if an extended sales process were followed.

The need for such a robust and transparent record is heightened even more where
the proposed purchase involves a credit bid by one of the debtor’s secured creditors,
the practical effect of which usually is to foreclose on all subordinate creditors.
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a further sales and marketing process, with the result that one or other of the two Transactions should be
approved now.

51. The availability of the Property, and the opportunity to purchase it if such was desired, has not caught the
market by surprise. On the contrary, it has been openly available for approximately two years.

52. I am satisfied that the potential reward to be realized with a further sales process is outweighed by the risk
of lower recovery for stakeholders. The Respondents themselves have attempted to sell or refinance the
Property since January 2022 and have failed.

53. The process undertaken by or at the direction of Romspen, which is discussed further below, has been
robust. Royal LePage was engaged to list the Property for sale on MLS in April, 2023 at a listing price of
$69.5 million. Two offers were received by the initial bid deadline, and Romspen accepted the higher
offer although it was subject to a due diligence condition. Regrettably, the buyer terminated the agreement
and a few months later, on July 15, 2023, the same buyer submitted an unconditional offer with a purchase
price equivalent to 75% of the price originally offered. Romspen did not accept that offer.

54. On July 12, 2023, the listing price of the Property was reduced by $5 million to $64.5 million.

55. Royal LePage conducted a process that I am satisfied was thorough and extensive. The Property was listed
for sale on MLS for 162 days and exposed to a wide audience of land developers and commercial brokers.
The process was multifactorial and included, among other things:

a. physical signs at the Property;

b. advertising on the realtors’ business websites and through marketing brochures, as well as
advertising on over 100 other websites. Statistics from realtor.ca, the largest online search engine
in Canada, reflect that the Property was viewed 6309 times on 32 sites;

c. proactive email announcements by Royal LePage to subscribers that included over 1000
cooperating and regional brokers and 201 land developers in Ontario. Of those recipients, 540
brokers and 70 land developers opened the email; and

d. advertising specifically to the Mandarin speaking and Asian market in Canada.

56. The Receiver recommends approval of the Times Transaction and states that it does not believe that further
marketing of the Property will result in superior offers.

57. In its First Report, the (then proposed) Receiver concludes that Romspen sales process was conducted in
a manner that:

a. was fair to all who participated in it and consider the interests of all parties;

b. maintained appropriate efficacy, integrity, and a level playing field for all potential and actual
bidders;

c. was marketed to a wide range of audiences, including land developers and commercial brokers;
d. made sufficient efforts to obtain the best price and not act improvidently; and

e. resulted in an offer for the Property that provides certainty as to closing, is higher than all other
offers, and is also higher than the three appraisals commissioned for the Property (one by
Romspen, and two by Sow).
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would not yield higher or better offers.

59. Even Sow submits that appointing a receiver, or at least appointing a receiver with the power to act
immediately and not suspending those powers, would increase costs and likely would not realize a more
favourable sale price with the result that creditors would be prejudiced (see Wong Affidavit, para. 30).

60. As against this, given the very significant encumbrances against the Property, interest is accruing at a rate
of approximately $709,000 per month. Those costs, combined with the additional professional fees
reasonably expected to be incurred to conduct a sales and marketing process, weigh heavily in favour of
a realization of proceeds as soon as possible.

61. Finally, I observe that in its responding materials filed on these motions, Sow did not redact confidential
information in connection with the 281 Transaction specifically including the purchase price or the results
of the appraisals that it had commissioned. That information is reproduced again in its factum, also openly
filed. Even at the hearing of these motions, no sealing order was sought by Sow.

62. While this may not be fatal to the success of a further sales and marketing process if one were ordered, I
agree with the conclusion of the Receiver that the disclosure of this confidential information is likely to
have a negative impact on any future sales process, as it effectively sets a price ceiling at an amount
between the two appraisal values now publicly disclosed by Sow. At best, it is unhelpful to a new sales
process.

63. For all of these reasons, I am satisfied that a further sales process is neither necessary nor appropriate here.

Which Transaction Should be Approved?

64. The next question, then, is which Transaction ought to be approved: the Times Transaction or the 281
Transaction.

65. In my view, the Times Transaction should be approved.

66. While both Transactions are unconditional and the scheduled closing date for each of them is not
sufficiently different to be a material factor (they are only two weeks apart, although given the dollar
values at play in the present case even that short period of time represents an interest cost savings of
approximately $334,000 in favour of the Times Transaction), the Times Transaction represents the better
outcome for all stakeholders.

67. The purchase price payable under the Times Transaction is higher than:
a. the purchase price payable under the 281 Transaction;

b. the values reflected in the appraisal reports of the appraisers commissioned by each of Romspen
(who commissioned one appraisal report from Altus), and Sow (who commissioned two appraisal
reports, one each from Avison Young and Wagner Andrews Kovacs respectively); and

c. the purchase price payable under the purchase agreement entered into in April, 2023 by the Debtors
and the proposed purchaser Lee Li international Inc., by a delta of $4 million.

68. The proposed purchaser in the Times Transaction, Times 1010, is a well-known developer in the greater
Toronto area with a good track record. It has carried on business in Ontario for over 35 years and has
completed numerous commercial and residential developments. It has provided Romspen with a letter
from its bank confirming that it has the financial resources to close the transaction.

69. On the other hand, the 281 Transaction was entered into on July 18, 2023 with an initial closing date of
October 16, 2023. That was subsequently extended to November 30, 2023 although no explanation has
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after the deal had become firm and conditions waived or satisfied, with the result that the unexplained
extension of closing is further perplexing.

70. The process leading to the 281 Transaction did not include many of the hallmarks of the typical power of
sale process with attendant marketing and sale features. On the contrary, the affidavit evidence of Mr.
Philip Wong on which Sow relies, is non-specific. He states that Sow engaged various “investment
consultants” to market the Property to “potential investors” and that its investment consultant was actively
speaking with the potential buyer but that buyer was “outbid”. There is no explanation for what any of
this actually means, and raises more questions than it provides answers. I note that I have specifically
reviewed and considered the evidence of Mr. Wong as set out in his affidavit at paragraphs 26 — 35. The
Property was not listed on MLS nor widely advertised to the open market.

71. Moreover, Mr. Wong is a director of both the fifth mortgagee, Sow, which endorses and supports the 281
Transaction, and also of the Respondent TKIC. He was involved, at least for a period of time, and the
pursuit of zoning and other municipal approvals in respect of the Property and the potential development
thereof.

72. The evidence of the Respondents is to the effect that Mr. Wong, the principal of Sow, was a “business
partner” of the Respondents, who was involved in both assisting them with their municipal zoning
applications and communicating with potential purchasers. They say that Mr. Wong was “well apprised
of all of the municipal approvals obtained”. However, they submit, “on or around June, 2023, the
Respondents and Mr. Wong had a falling out. The Respondents have not had any business or personal
dealings with Mr. Wong or Sow since then.”

73. The Respondents and Sow rely on this “falling out on or around June, 2023, without further context or
explanation, to support their argument that there has been no acting in concert between the Respondents
and Sow.

74. There is no evidence of a non-arm’s-length relationship at the relevant time. However, in my view, the
unexplained extension of the closing date reflects a greater execution risk with the 281 Transaction, and a
sales process undertaken by Sow leading to that agreement that was at best more opaque, and was less
transparent and clear, than was the process undertaken by Romspen.

75. Separate entirely from the involvement of Mr. Wong, the Respondents themselves submit, and the
evidence of Pui Ling Lai on which they rely states, that the process undertaken by Sow “has not
demonstrated that it has sufficiently exposed the Real Property to market” and that “the Real Property was
marketed by Sow to a close small group of Sow’s private clients only. Sow did not retain industry
recognized commercial realtors and did not demonstrate that it has the necessary commercial real estate
experience to market this property for sale.”

76. Another factor is the fact that the affidavit filed by the proposed purchaser and the 281 Transaction (the
relevance and appropriateness of which is discussed below) is from Hunter Lam, who is the Vice President
of Business Development and Planning of Lee Li Holdings Inc., which he describes as a related and
associated company of the proposed purchaser, 281. Lee Li was the purchaser in the earlier agreement of
purchase and sale referred to above that ultimately did not close. The position of these parties is that they
have no relationship with Sow, the fifth mortgagee who endorses and supports the closing of the 281
Transaction.

77. What remains unexplained is why Sow, who supported the earlier agreement at a purchase price some $4
million lower than the purchase price reflected in the Times Transaction, now does not support approval
of the latter.
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Times Transaction.

79. Moreover, and in any event, and as stated above, the purchase price payable under the 281 Transaction is
less than the proceeds that will be generated under the Times Transaction net of the real estate commission
payable to Royal LePage.

80. This itself is a significant factor. That significance is magnified, in my view, when one considers the lack
of any explanation from Sow, as fifth mortgagee, to explain its support for the 281 Transaction and its
opposition to the Times Transaction, since the risk that it will suffer a greater shortfall is greater with the
281 Transaction.

81. The Respondents rely on the Affidavit of Pui Ling Lai sworn October 5, 2023 in support of their position
that neither Transaction should be approved and that the Receiver should undertake a sales and marketing
process. They submit that neither Transaction represents the best and highest price for the Property and,
as stated above, such can be realized only through a further sales process undertaken by the Receiver.

82. In my view, however, none of those submissions, which are advanced vigourously, can overcome the
practical reality that the Property has been exposed to the market as described above for a very significant
period of time, and to an audience that includes both any potential purchasers with access to realtor.ca,
and specific, targeted marketing to known commercial real estate brokers and land developers. Yet, none
stepped forward with a higher price or otherwise more favourable offer.

83. Finally, the Respondents submit that they are really the only fulcrum stakeholders affected by the result
here, since Romspen in first position, and maybe also Sow in fifth position, will be paid out in full. They
therefore submit that there is no prejudice to any of the mortgagees, specifically including Romspen and
Sow, to permit the Receiver time to market and sell the property.

84. 1 cannot accept that there is no prejudice to the mortgagees. The market is uncertain as evidenced by,
among other things, the lack of a large number of offers generally and by the fact that the purchaser under
the April, 2023 transaction who initially walked away, subsequently submitted an unconditional offer but
only at 75% of its originally proposed purchase price.

85. I cannot accept the bald assertion by the Respondents that this case is distinguishable from the facts in
Elleway, since the facts here clearly demonstrate that there will be no erosion of realization on security by
the mortgagees caused by additional delay. There may very well be erosion of realization by further delay,
with the professional costs and the very significant interest that continues to accrue on all of the mortgages.

86. In short, I am satisfied that it is in the best interests of the stakeholders that, as recommended by the
Receiver, the Times Transaction, representing an unconditional commitment to purchase the Property in
a very short period of time, be approved, and that another sales process is unlikely to yield a higher or
otherwise better offer for the Property.

87. It follows that I decline to impose the term urged by the Respondents to the effect that this approval is
without prejudice to their right to still attack the transaction as an improvident sale. I accept the submission
of Romspen that such a condition or term is antithetical to the basis upon which the sale transaction is
approved in the first place. The purchaser in the Times Transaction wants, and in my view is entitled to,
a vesting order confirming that title is free and clear. The other stakeholders equally desire this, in order
that purchasers are properly incentivized to offer maximum value and favourable terms.

88. Finally, I observe that 281, the proposed purchaser in the 281 Transaction, submitted a Responding Motion
Record containing the affidavit of a senior officer of 281 and related entities, submitted a factum, and had
counsel who appeared on the motion.
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unsuccessful bidders have no standing to challenge a receiver’s motion to approve the sale to another
candidate. As stated by Farley, J. in Skyepharma PLC and Hyal Pharmaceutical Corporation, 1999
CarswellOnt 3641, [1999] O.J. No. 4300, [2000] B.P.I.R. 531, 12 C.B.R. (4th) 87,92 A.C.W.S. (3d) 455,
96 O.T.C. 172 at para. &:

Unsuccessful bidders have no standing to challenge a receiver's motion to approve
the sale to another candidate. They have no legal or proprietary right as technically
they are not affected by the order. They have no interest in the fundamental question
of whether the court's approval is in the best interest of the parties directly involved.
See Crown Trust Co. v. Rosenberg at pp. 114-119 and British Columbia
Development Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28 (B.C.
S.C.) at pp. 30-31. The corollary of this is that no weight should be given to the
support offered by a creditor gua creditor as to its offer to purchase the assets.

90. 281 argues here that the prohibition expressed in Skyepharma does not apply here since 281 does not come
to Court as an unsuccessful purchaser, but rather as a successful purchaser under a power of sale
proceeding who is entitled at law to have its agreement approved.

91. In the circumstances, and without granting standing, I agreed to hear brief submissions from 281, and, in
fairness, therefore from Times 1010. I remain of the view that unsuccessful bidder has no standing to
challenge a sale approval motion in respect of that sale to another purchaser. In in my view, the fact that
in this case the sale agreement was entered into before the Receiver was appointed, does not change that
analysis.

92. 281 is still only a proposed purchaser pursuant to one of two transactions before the Court. Its views can
and should be accorded little if any weight in a consideration of the appropriate factors affecting the
determination of whether a “quick flip” transaction should be approved as set out in Soundair and
Montrose.

93. Even if I am in error with respect to the weight to be given to any submissions from 281, they do not in
any event change my conclusion as to the result here.

94. 281 argues that this Court cannot approve the Times Transaction since, as soon the 281 Transaction
agreement of purchase and sale was entered into, a constructive trust arose resulting in an equitable
conversion that transferred beneficial ownership in the Property to the purchaser under that agreement: in
this case, 281.

95. It relies on the decision of the Court of Appeal for Ontario in Simcoe Vacant Land Condominium Corp.
No. 272 v. Blue Shores Developments Ltd., 2015 ONCA 378 at paras. 47 and 48.

96. I do not read that decision as supporting the relief sought by 281 in the present circumstances. In Blue
Shores, the Court of Appeal stated that the common law has long recognized that a valid contract for the
purchase and sale of land gives rise to a trust relationship, with the purchaser acquiring a beneficial
interest, and that this principle applies to condominiums.

97. However, in Blue Shores, there was no insolvency of the debtor (or mortgagor), no competing power of
sale proceedings, and no Court-appointed receivership. In my view, that case does not stand for the
proposition for which it is advanced here, which is that, effectively and for all practical purposes, a
mortgagee who holds a mortgage of an insolvent mortgagor/debtor who has defaulted on that mortgagee’s
mortgage as well as other mortgages registered on title to the same property, can circumvent completely
a process already underway and somehow “trump” that process or the rights of any purchaser that derived
therefrom, and force the completion of its own power of sale.
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stakeholders which is the outcome sought to be achieved by the application of the factors as set out in
cases like Soundair and Montrose.

99. To be clear, it is certainly not the case that a mortgagee who holds a mortgage that is in default is not
entitled to institute power of sale proceedings, or that a purchaser under that power of sale is not entitled
to insist upon the completion of the transaction just because the mortgagor may be in default of its
obligations under other mortgages registered against title to the same Property.

100. However, in circumstances such as those present here, where the power of sale proceeding
instituted by Romspen was already underway, a subsequent ranking mortgagee ought not to be able to
“jump the line” and, off on its own and without the knowledge or involvement of any other parties, enter
into an agreement with the purchaser, and then take the position that such an agreement is beyond
challenge because the purchaser enjoys an equitable conversion of the beneficial interest in the property
through a constructive trust that arises upon execution of the agreement of purchase and sale.

101. The 281 Transaction resulted from the power of sale proceeding initiated by Sow, whose mortgage
ranks fifth in priority. Separate and apart from the insolvency context referred to above, the position of
Sow is that, as fifth mortgagee, it has the legal right to foreclose any rights of redemption held by prior
ranking mortgagees, without paying out the amounts owing under those prior ranking mortgages, and
circumvent a sales and marketing process already underway by the first ranking mortgagee. I do not accept
that, in the particular circumstances of this case.

Sealing Order

102. Subsection 137(2) of the Courts of Justice Act, R.S.0. 1990, c. C.42, provides for the Court’s
authority to grant a sealing order. It provides that the Court may order that any document filed in a civil
proceeding be treated as confidential, sealed and not part of the public record.

103. The Supreme Court of Canada in Sherman Estate v Donovan, 2021 SCC 25, at para. 38, recast the
test from Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41 (CanLII):

The test for discretionary limits on presumptive court openness has been expressed
as a two-step inquiry involving the necessity and proportionality of the proposed
order (Sierra Club, at para. 53). Upon examination, however, this test rests upon
three core principles that a person seeking such a limit must show. Recasting the
test around these three prerequisites, without altering its essence, helps to clarify the
burden on an applicant seeking an exception to the open court principle. In order to
succeed, the person asking the court to exercise discretion in a way that limits the
open court presumption must establish that:

a) court openness poses a serious risk to an important public interest;

b) the order sought is necessary to prevent this serious risk to the identified
interest because reasonably alternative measures will not prevent this risk;
and

c) as a matter of proportionality, the benefits of the order outweigh its
negative effects.
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Only where all of these prerequisites have been met can a discretionary limit on

openness - for example, a sealing order, a publication ban, an order excluding the

public from the hearing, or a redaction order - properly be ordered. This test applies

to all discretionary limits on court openness, subject only to valid legislative

enactments: Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2

S.C.R. 188 at paras. 7 and 22.

104. Under the first branch of the three-part test, an “important commercial interest” is one that can be
expressed in terms of the public interest in confidentiality. Here, as in Sierra Club, the moving party
submits that the commercial interest affected can be characterized more broadly as the general commercial
interest of preserving confidential information as well as maintaining the sanctity of contract.

105. As noted above, there is no opposition to the sealing order requested here. In my view, the test is
easily met. The material sought to be sealed represents sensitive commercial information that could
reasonably expected to negatively affect any sales and marketing process in the event that the Times
Transaction does not close and the Property must be marketed again.

106. Such a result would negatively affect the interests of all stakeholders and the process generally.
The order sought is proportionate and time-limited, with effect only until the Transaction is completed.

107. The sealing order is appropriate and is granted.

Result and Disposition

108. The Receiver is appointed and the receivership is effective immediately. The form of receivership
order is consistent with the Model Order with the Commercial List modified as appropriate to reflect the
circumstances of this proceeding. The terms and scope of the receivership are appropriate.

109. The Times Transaction is approved and the Purchaser is entitled to an approval and vesting order.
110. The sealing order is granted.
111. Orders to go to reflect these Reasons. The draft orders submitted require modest changes to reflect

the parties present, the materials reviewed, and the result. Counsel for Romspen may submit revised draft
orders for signature through my judicial assistant, Ms. Mary Sibenik at mary.sibenik(@ontario.ca.

Do, I
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COMMERCIAL LIST
THE HONOURABLE ) THURSDAY THE 19™
)
JUSTICE OSBORNE ) DAY OF OCTOBER, 2023

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0 1990 C. C.43, AS AMENDED

BETWEEN:

ROMSPEN INVESTMENT CORPORATION

Applicant
- and -
TUNG KEE INVESTMENT CANADA LTD. AND
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents

ORDER
(appointing Receiver)

THIS APPLICATION made by the Applicant Romspen Investment Corporation (the
“Applicant”) for an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990,
c. C.43, as amended (the “CJA”) appointing Ernst & Young Inc. as receiver and manager (in such
capacities, the “Receiver”) without security, of all of the assets, undertakings and properties of the
Respondents (collectively, the “Debtors™), acquired for, or used in relation to a business carried

on by the Debtors, was heard on October 6, 2023 by Zoom videoconference.

ON READING the Affidavit of Wesley Roitman sworn July 19, 2023, and the Exhibits
thereto, including Confidential Appendices A through G, the Affidavit of Wesley Roitman sworn
September 29, 2023 and the exhibits thereto, including Confidential Exhibits 1 through 3, the
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Affidavit of Philip Wong sworn September 26, 2023, and the exhibits thereto, the pre-filing report
of Ernst & Young Inc., as proposed receiver of the Respondents, dated October 4, 2023, and the
Appendices thereto, including Confidential Appendix A, the Affidavit of Hunter Lam sworn
October 4, 2023, and the Exhibits thereto, the Affidavit of Pui Ling Lai sworn October 5, 2023,
and the Exhibits thereto, and the Affidavit of Dan Teh sworn October 5, 2023, and the Exhibits
thereto, and on hearing the submissions of counsel for Romspen, counsel for Amber Mortgage
Investment Corp., counsel for 2149602 Ontario Inc., Frank Pa and Stephen Tung, counsel for SOW
Capital Ontario Limited, counsel for the Respondents, counsel for the Receiver, counsel for DX
Strategies Inc., counsel for 2816513 Ontario Inc., and counsel for Times 1010 Inc., no one
appearing for any other person on the service list, although properly served as appears from the

Affidavits of Janet Nairne sworn August 23, 2023, and October 2, 2023, filed:
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application is hereby abridged and validated so that this Application is properly returnable today

and hereby dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of the
CJA, Ernst & Young Inc. is hereby appointed Receiver, without security, of all of the assets,
undertakings and properties of the Debtors acquired for, or used in relation to a business carried
on by the Debtors, including and without in any way limiting the generality of the foregoing, the
lands and premises described in Schedule “A” hereto, and all proceeds thereof (collectively, the

“Property™).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:
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(a) to take possession of and exercise control over the Property and any and all proceeds,

receipts and disbursements arising out of or from the Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof, including,
but not limited to, the changing of locks and security codes, the relocating of
Property to safeguard it, the engaging of independent security personnel, the taking
of physical inventories and the placement of such insurance coverage as may be

necessary or desirable;

() to manage, operate, and carry on the business of the Debtors, including the powers
to enter into any agreements, incur any obligations in the ordinary course of
business, cease to carry on all or any part of the business, or cease to perform any

contracts of the Debtors;

(d) to engage consultants, appraisers, agents, real estate brokers, experts, auditors,
accountants, managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise of the
Receiver’s powers and duties, including without limitation those conferred by this

Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies, premises or

other assets to continue the business of the Debtors or any part or parts thereof;,

® to receive and collect all monies and accounts now owed or hereafter owing to the
Debtors and to exercise all remedies of the Debtors in collecting such monies,

including, without limitation, to enforce any security held by the Debtors;
(2) to settle, extend or compromise any indebtedness owing to the Debtors;

(h) to deal with any lien claims, trust claims, and trust funds that have been or may be
registered (as the case may be) or which arise in respect of the Property, including
any part or parts thereof, and, with approval of this Court, to make any required
distribution(s) to any contractor or subcontractor of the Debtors or to or on behalf of

any beneficiaries of such trust funds pursuant to section 85 of the Construction Act;
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(1) to execute, assign, issue and endorse documents of whatever nature in respect of any
of the Property, whether in the Receiver’s name or in the name and on behalf of the

Debtors, for any purpose pursuant to this Order;

G to initiate, prosecute and continue the prosecution of any and all proceedings and to
defend all proceedings now pending or hereafter instituted with respect to the
Debtors, the Property or the Receiver, and to settle or compromise any such
proceedings. The authority hereby conveyed shall extend to such appeals or
applications for judicial review in respect of any order or judgment pronounced in

any such proceeding;

(k) to market any or all of the Property, including advertising and soliciting offers in
respect of the Property or any part or parts thereof, whether directly, or through such
real estate broker(s) as the Receiver may in its discretion engage, and negotiating
such terms and conditions of sale as the Receiver in its discretion may deem

appropriate;

) to sell, convey, transfer, lease or assign the Property or any part or parts thereof out

of the ordinary course of business subject to the approval of the Court;

(m) to apply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchaser or purchasers thereof, free and clear of any

liens or encumbrances affecting such Property;

(n) to report to, meet with and discuss with such affected Persons (as defined below) as
the Receiver deems appropriate on all matters relating to the Property and the
receivership, and to share information, subject to such terms as to confidentiality as

the Receiver deems advisable;

(0) to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;
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(p) to apply for any permits, licences, approvals or permissions as may be required by
any governmental authority and any renewals thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of the Debtors;

() to enter into agreements with any trustee in bankruptcy appointed in respect of the
Debtors, including, without limiting the generality of the foregoing, the ability to

enter into occupation agreements for any property owned or leased by the Debtors;

(r) to exercise any shareholder, partnership, joint venture or other rights which the

Debtors may have; and

(s) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtors, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on their instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing,
collectively, being “Persons” and each being a “Person”) shall forthwith advise the Receiver of the
existence of any Property in such Person’s possession or control, shall grant immediate and
continued access to the Property to the Receiver, and shall deliver all such Property to the Receiver

upon the Receiver’s request.

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting records,
and any other papers, records and information of any kind related to the business or affairs of the
Debtors, and any computer programs, computer tapes, computer disks, or other data storage media

containing any such information (the foregoing, collectively, the “Records™) in that Person’s
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possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and
take away copies thereof and grant to the Receiver unfettered access to and use of accounting,
computer, software and physical facilities relating thereto, provided however that nothing in this
paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the granting
of access to Records, which may not be disclosed or provided to the Receiver due to the privilege

attaching to solicitor-client communication or due to statutory provisions prohibiting such

disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and providing
the Receiver with any and all access codes, account names and account numbers that may be

required to gain access to the information.
NO PROCEEDINGS AGAINST THE RECEIVER

7. THIS COURT ORDERS that no proceeding or enforcement process in any court or tribunal
(each, a “Proceeding™), shall be commenced or continued against the Receiver except with the

written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY

8. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the
Property shall be commenced or continued except with the written consent of the Receiver or with
leave of this Court and any and all Proceedings currently under way against or in respect of the

Debtors or the Property are hereby stayed and suspended pending further Order of this Court.
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NO EXERCISE OF RIGHTS OR REMEDIES

9. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or
affecting the Property, are hereby stayed and suspended except with the written consent of the
Receiver or leave of this Court, provided however that this stay and suspension does not apply in
respect of any “eligible financial contract™ as defined in the BIA, and further provided that nothing
in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business which the
Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(ii1) prevent the filing of any registration to preserve or perfect a security interest, (iv) prevent the

registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

10. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence
or permit in favour of or held by the Debtors, without written consent of the Receiver or leave of

this Court.

CONTINUATION OF SERVICES

11. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtors or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtors are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtors’ current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtors or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.
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12. THIS COURT ORDERS that in the event that an account for the supply of goods and/or
services is transferred from the Debtors to the Receiver, or is otherwise established in the
Receiver's name, no Person, including but not limited to a utility service provider, shall assess or
otherwise require the Receiver to post a security deposit as a condition to the transfer/establishment

of the account.

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the “Post Receivership Accounts™) and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtors shall remain the employees of
the Debtors until such time as the Receiver, on the Debtors’ behalf, may terminate the employment
of such employees. The Receiver shall not be liable for any employee-related liabilities, including
any successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than such
amounts as the Receiver may specifically agree in writing to pay, or in respect of its obligations

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and to
their advisors, but only to the extent desirable or required to negotiate and attempt to complete one
or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder to whom such

personal information is disclosed shall maintain and protect the privacy of such information and
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limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale,
shall return all such information to the Receiver, or in the alternative destroy all such information.
The purchaser of any Property shall be entitled to continue to use the personal information
provided to it, and related to the Property purchased, in a manner which is in all material respects

identical to the prior use of such information by the Debtors, and shall return all other personal

information to the Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to occupy
or to take control, care, charge, possession or management (separately and/or collectively,
“Possession”) of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario
Occupational Health and Safety Act and regulations thereunder (the “Environmental Legislation™),
provided however that nothing herein shall exempt the Receiver from any duty to report or make
disclosure imposed by applicable Environmental Legislation. The Receiver shall not, as a result
of this Order or anything done in pursuance of the Receiver’s duties and powers under this Order,
be deemed to be in Possession of any of the Property within the meaning of any Environmental

Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.
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RECEIVER’S ACCOUNTS

18.  THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise
ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver
shall be entitled to and are hereby granted a charge (the “Receiver’s Charge™) on the Property, as
security for such fees and disbursements, both before and after the making of this Order in respect
of these proceedings. The Receiver’s Charge shall form a first charge on the Property in priority

to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour

of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

20.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

21.  THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider
necessary or desirable, provided that the outstanding principal amount does not exceed $250,000
(or such greater amount as this Court may by further Order authorize) at any time, at such rate or
rates of interest as it deems advisable for such period or periods of time as it may arrange, for the
purpose of funding the exercise of the powers and duties conferred upon the Receiver by this
Order, including interim expenditures. The whole of the Property shall be and is hereby charged
by way of a fixed and specific charge as security for the payment of the monies borrowed, together
with interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the

Receiver’s Charge and the charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.
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The charges granted in this paragraph 21 as security for the payment of monies borrowed by the

Receiver are hereinafter referred to as to the “Receiver’s Borrowing Charge”.

22.  THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule “B” hereto (the “Receiver’s Certificates™) for any

amount borrowed by it pursuant to this Order.

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver’s Certificates.

SERVICE AND NOTICE

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an
order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following

URL: www.ey.com/ca/tungkee.

26.  THIS COURT ORDERS that if the service or distribution of documents in accordance with
the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any other
materials and orders in these proceedings, any notices or other correspondence, by forwarding true
copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile transmission to the

Debtors’ creditors or other interested parties at their respective addresses as last shown on the
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records of the Debtors and that any such service or distribution by courier, personal delivery or

facsimile transmission shall be deemed to be received on the next business day following the date

of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

GENERAL

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting
as a trustee in bankruptcy of the Debtors.

29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.

30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

31.  THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to
and including entry and service of this Order, provided for by the terms of the Applicant’s security
or, if not so provided by the Applicant’s security, then on a substantial indemnity basis to be paid
by the Receiver from the Debtors’ estates with such priority and at such time as this Court may

determine.
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32. THIS COURT ORDERS that any interested party may apply to this Court to vary or amend
this Order on not less than seven (7) days’ notice to the Receiver and to any other party likely to

be affected by the order sought or upon such other notice, if any, as this Court may order.

2023:1022
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SCHEDULE “A”

Municipal Address: 3143 19th Avenue, Markham, Ontario

PIN: 03055-0377 (LT) in LRO #65

Legal Description: PART LOT 30 CONCESSION 4 DESIGNATED AS PARTS 8 AND 9 PLAN
65R39839; SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 1 TO 3 INCLUSIVE
PLAN 65R39880 AS IN YR3454770; CITY OF MARKHAM

PIN: 03055-0379 (LT) in LRO #65

Legal Description: PART LOT 30, CONCESSION 4, PARTS 1, 4 & 5 PLAN 65R39839;
SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 7 & 8 PLAN 65R39880 & PART 2
PLAN 65R39948 AS IN YR3455770; CITY OF MARKHAM

PIN: 03055-0380 (LT) in LRO #65

Legal Description: PART LOT 30, CONCESSION 4, PARTS 2, 6 & 7 PLAN 65R39839;
SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 4 & 5 PLAN 65R39880 AS IN
YR3455770; CITY OF MARKHAM
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SCHEDULE “B”
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT $

1. THIS IS TO CERTIFY that Ernst & Young Inc., the receiver (the “Receiver”) of the assets,
undertakings and properties of Tung Kee Investment Canada Ltd., and Tung Kee Investment
Limited Partnership (collectively, the “Debtors™) acquired for, or used in relation to a business
carried on by the Debtors, including all proceeds thereof (collectively, the “Property”) appointed
by Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated the 191
day of October, 2023 (the “Order”) made in an action having Court file number CV-23-00703161-
00CL, has received as such Receiver from the holder of this certificate (the “Lender”) the principal
sum of § , being part of the total principal sum of § which the Receiver

is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the
principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
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to any person other than the holder of this certificate without the prior written consent of the holder

of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Order.

DATED the day of ,2023.

ERNST & YOUNG INC., solely in its capacity
as Receiver of the Property, and not in its
personal capacity

Per:

Name:
Title:

4861-2482-5200 v4 [41227-244]
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“HIEURE S SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) THURSDAY, THE 19TH
)
JUSTICE OSBORNE ) DAY OF OCTOBER, 2023

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990 C. C.43, AS AMENDED

BETWEEN:

ROMSPEN INVESTMENT CORPORATION

Applicant
and
TUNG KEE INVESTMENT CANADA LTD., and
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents

APPROVAL AND VESTING ORDER

THIS MOTION, made by the Applicant, Romspen Investment Corporation (“Romspen”)
for an order approving the sale transaction (the “Transaction’) contemplated by an agreement of
purchase and sale between Romspen and Times 1010 Inc. dated September 15,2023, as amended
by a waiver, assignment and amending agreement dated September 29, 2023 between Romspen,
Times 1010 Inc., 3143 Holdings Inc., and Times 3143 Limited Partnership (such agreement of
purchase and sale, as so amended, the “Sale Agreement”) and attached to the Supplementary
Aftidavit of Wesley Roitman sworn September 29, 2023, authorizing and directing Ernst & Young

Inc., in its capacity as Court-appointed receiver and manager of the Respondents (in such
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capacities, the “Receiver”), to complete the Transaction as vendor and vesting in 3143 Holdings
Inc. all rights, title and interests of Tung Kee Investment Canada Ltd. in and to the property
municipally known as 3143 19" Avenue, Markham, Ontario and legally described in Schedule
“B” hereto (the “Property”), was heard this day at 330 University Avenue, Toronto, Ontario, via

judicial videoconference.

ON READING the Affidavit of Wesley Roitman sworn July 19, 2023, and the Exhibits
thereto, including Confidential Appendices A through G, the Affidavit of Wesley Roitman sworn
September 29, 2023 and the exhibits thereto, including Confidential Exhibits 1 through 3, the
Aftidavit of Philip Wong sworn September 26, 2023, and the exhibits thereto, the pre-filing report
of Ernst & Young Inc., as proposed receiver of the Respondents, dated October 4, 2023, and the
Appendices thereto, including Confidential Appendix A, the Affidavit of Hunter Lam sworn
October 4, 2023, and the Exhibits thereto, the Affidavit of Pui Ling Lai sworn October 5, 2023,
and the Exhibits thereto, and the Affidavit of Dan Teh sworn October 5, 2023, and the Exhibits
thereto, and on hearing the submissions of counsel for Romspen, counsel for Amber Mortgage
Investment Corp. (“Amber”), counsel for 2149602 Ontario Inc., Frank Pa and Stephen Tung,
counsel for SOW Capital Ontario Limited, counsel for the Respondents, counsel for the Receiver,
counsel for DX Strategies Inc., counsel for 2816513 Ontario Inc., and counsel for Times 1010 Inc.,
3143 Holdings Inc. and Times 3143 Limited Partnership, no one appearing for any other person
on the service list, although properly served as appears from the Affidavits of Janet Nairne sworn

August 23, 2023, and October 2, 2023, filed:

1. THIS COURT ORDERS that the time for service of Romspen’s Notice of Motion and
Motion Record is hereby abridged and validated so that this motion is properly returnable today,

and all further service thereof is hereby dispensed with.



Electronically issued / Délivré par voie électronique : 27-Oct-2023 Court File No./N° du dossier du greffe : CV-2300693161-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

-0~

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and
the Receiver is hereby authorized and directed to complete the Transaction as vendor, in
accordance with the Sale Agreement, with such minor amendments as the Receiver may deem
necessary, and to take such additional steps and execute such additional documents as may be

necessary or desirable for the completion of the Transaction and for the conveyance of the Property

to 3143 Holdings Inc.

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s
certificate to 3143 Holdings Inc., substantially in the form attached as Schedule “A” hereto (the
“Receiver’s Certificate”), all rights, title and interests of Tung Kee Investment Canada Ltd. in
and to the Property shall vest absolutely in 3143 Holdings Inc., free and clear of and from any and
all security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or
deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or
other financial or monetary claims, whether or not they have attached or been perfected, registered
or filed and whether secured, unsecured or otherwise (collectively, the “Claims™) including,
without limiting the generality of the foregoing: (i) any encumbrances or charges created by the
Order of the Honourable Justice Osborne dated October 19, 2023 appointing Ernst & Young Inc.
as Receiver; (ii) all charges, security interests or claims evidenced by registrations pursuant to the
Personal Property Security Act (Ontario) or any other personal property registry system; and (iii)
those Claims listed on Schedule “C1”, Schedule “C2” and Schedule “C3” hereto (all of which are
collectively referred to as the “Encumbrances”, which term shall not include the permitted
encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for greater
certainty, this Court orders that all of the Encumbrances affecting or relating to the Property are

hereby expunged and discharged as against the Property.
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4. THIS COURT ORDERS that upon the registration in the Land Registry Office for the Land
Titles Division of York Region LRO No. 65 of an Application for Vesting Order in the form
prescribed by the Land Titles Act, the Land Registrar is hereby directed to enter 3143 Holdings
Inc. as the registered owner of the Property in fee simple, and is hereby directed to delete and
expunge from title to the Property all of the Claims listed in Schedule “C1”, Schedule “C2” and

Schedule “C3” hereto.

5. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Property shall stand in the place and stead of the
Property, and that from and after the delivery of the Receiver’s Certificate, all Claims and
Encumbrances shall attach to the net proceeds from the sale of the Property with the same priority
as they had with respect to the Property immediately prior to the sale, as if the Property had not
been sold and remained in the possession or control of the person having that possession or control

immediately prior to the sale.

6. THIS COURT ORDERS that, subject to the Receiver obtaining an opinion from its counsel
that the respective security held by Romspen and Amber over the Property is valid and enforceable,
subject to the usual assumptions and qualifications, the Receiver is authorized and directed to make
distributions to Romspen and Amber in respect of all of the secured obligations owing to each of
Romspen and Amber, in accordance with payout statements to be delivered by each of Romspen
and Amber to the Receiver, from the proceeds derived from the Transaction, which distributions

will be made forthwith after the closing of the Transaction.

7. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the

Receiver’s Certificate, forthwith after delivery thereof.
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8. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the Respondents and any

bankruptcy order issued pursuant to any such applications; and
(c) any assignment in bankruptcy made in respect of the Respondents;

the vesting of the Property in 3143 Holdings Inc., pursuant to this Order shall be binding on any
Trustee in bankruptcy that may be appointed in respect of the Respondents and shall not be void
or voidable by creditors of the Respondents, nor shall it constitute nor be deemed to be a fraudulent
preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to

any applicable federal or provincial legislation.

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.

2023.10.2
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Schedule “A” - Form of Receiver’s Certificate

Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990 C. C.43, AS AMENDED

BETWEEN:
ROMSPEN INVESTMENT CORPORATION
Applicant
and
TUNG KEE INVESTMENT CANADA LTD., and
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents
RECEIVER’S CERTIFICATE
RECITALS

A. Pursuant to an Order of the Ontario Superior Court of Justice (the “Court”) dated October
19, 2023, Ernst & Young Inc. was appointed as the receiver (the “Receiver”) of the undertaking,
property and assets of Tung Kee Investment Canada Ltd., and Tung Kee Investment Limited

Partnership (collectively, the “Debtors™).

B. Pursuant to an Order of the Court dated October 19, 2023, the Court approved the
agreement of purchase and sale between Romspen and Times 1010 Inc. dated September 15,2023,
as amended by a waiver, assignment and amending agreement dated September 29, 2023 between
Romspen, Times 1010 Inc., 3143 Holdings Inc., and Times 3143 Limited Partnership (such

agreement of purchase and sale, as so amended, the “Sale Agreement”) and authorized the
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Receiver to complete the Transaction as vendor and provided for the vesting in 3143 Holdings Inc.
all rights, title and interests of Tung Kee Investment Canada Ltd. in and to the property municipally
known as 3143 19" Avenue, Markham, Ontario (the “Property”), which vesting is to be effective
with respect to the Property upon the delivery by the Receiver to 3143 Holdings Inc. of a certificate
confirming (i) the payment by Times 3143 Limited Partnership of the Purchase Price for the
Property; (ii) that the conditions to Closing as set out in the Sale Agreement have been satisfied or
waived by the Receiver and Times 3143 Limited Partnership; and (iii) the Transaction has been

completed to the satisfaction of the Receiver.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE RECEIVER CERTIFIES the following:

1. Times 3143 Limited Partnership has paid and the Receiver has received the Purchase Price

for the Property payable on the Closing Date pursuant to the Sale Agreement;

2. The conditions to Closing as set out in the Sale Agreement have been satisfied or waived

by the Receiver and Times 3143 Limited Partnership; and

3. The Transaction has been completed to the satisfaction of the Receiver.

4. This Certificate was delivered by the Receiver at [TIME] on

2023.
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Ernst & Young Inc., in its capacity as Receiver of the
undertaking, property and assets of Tung Kee
Investment Canada Ltd., and Tung Kee Investment
Limited Partnership and not in its personal capacity

Per:

Name:
Title:
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Schedule “B” - Property

Municipal Address: 3143 19th Avenue, Markham, Ontario

PIN: 03055-0377 (LT) in LRO #65

Legal Description: PART LOT 30 CONCESSION 4 DESIGNATED AS PARTS 8 AND 9 PLAN
65R39839; SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 1 TO 3 INCLUSIVE
PLAN 65R39880 AS IN YR3454770; CITY OF MARKHAM

PIN: 03055-0379 (LT) in LRO #65

Legal Description: PART LOT 30, CONCESSION 4, PARTS 1, 4 & 5 PLAN 65R39839;
SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 7 & 8 PLAN 65R39880 & PART 2
PLAN 65R39948 AS IN YR3455770; CITY OF MARKHAM

PIN: 03055-0380 (LT) in LRO #65

Legal Description: PART LOT 30, CONCESSION 4, PARTS 2, 6 & 7 PLAN 65R39839;
SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 4 & 5 PLAN 65R39880 AS IN
YR3455770; CITY OF MARKHAM
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Schedule “C1”

Claims to be deleted and expunged from PIN 03055-0377 (LT)

REG. DATE INSTRUMENT AMOUNT PARTIES FROM PARTIES TO
NUM. TYPE
YR1618190 2011/03/07 TRANS TUNG KEE TUNG KEE
PARTNERSHIP INVESTMENT LIMITED | INVESTMENT CANADA
PARTNERSHIP LTD.
YR3083072 2020/03/26 CHARGE $5,000,000 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD. JIAYT INTERNATIONAL
INVESTMENTS LTD.
YR3083073 2020/03/26 NO ASSGN RENT TUNG KEE SOW CAPITAL ONTARIO
GEN INVESTMENTS LIMITED
CANADA LTD. JIAYI INTERNATIONAL
INVESTMENTS LTD.
YR3247257 2021/05/07 TRANSFER OF JIAYTI INTERNATIONAL | SOW CAPITAL ONTARIO
CHARGE INVESTMENTS LTD. LIMITED
YR3247258 2021/05/07 NO ASSGN RENT JIAYTI INTERNATIONAL | SOW CAPITAL ONTARIO
GEN INVESTMENTS LTD. LIMITED
YR3300382 2021/08/18 TRANSFER OF SOW CAPITAL F A CREDIT SOLUTIONS
CHARGE ONTARIO LIMITED CANADA INC.
SOW CAPITAL ONTARIO
LIMITED
YR3373212 2022/01/27 CHARGE $30,000,000 TUNG KEE ROMSPEN INVESTMENT
INVESTMENT CANADA | CORPORATION
LTD.
YR3373213 2022/01/27 NO ASSGN RENT TUNG KEE ROMSPEN INVESTMENT
GEN INVESTMENT CANADA | CORPORATION
LTD.
YR3373214 2022/01/27 CHARGE $8.500,000 TUNG KEE AMBER MORTGAGE
INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3373215 2022/01/27 NO ASSGN RENT TUNG KEE AMBER MORTGAGE
GEN INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3373216 2022/01/27 CHARGE $8,000,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3373217 2022/01/27 NO ASSGN RENT TUNG KEE 2149602 ONTARIO INC.
GEN INVESTMENT CANADA
LTD.
YR3373218 2022/01/27 TRANSFER OF F A CREDIT SOW CAPITAL ONTARIO
CHARGE SOLUTIONS CANADA LIMITED
INC.
YR3373219 2022/01/27 CHARGE $3.,540,000 TUNG KEE PA, FRANK
INVESTMENT CANADA | TUNG, STEPHEN
LTD.
YR3373403 2022/01/28 POSTPONEMENT SOW CAPITAL ROMSPEN INVESTMENT
ONTARIO LIMITED CORPORATION
YR3373404 2022/01/28 POSTPONEMENT SOW CAPITAL AMBER MORTGAGE
ONTARIO LIMITED INVESTMENT CORP.
YR3373405 2022/01/28 POSTPONEMENT SOW CAPITAL 2149602 ONTARIO INC.
ONTARIO LIMITED
YR3385745 2022/02/24 NOTICE $8,000,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3397627 2022/03/22 POSTPONEMENT SOW CAPITAL THE CORPORATION OF
ONTARIO LIMITED THE CITY OF
MARKHAM
YR3397628 2022/03/22 POSTPONEMENT ROMSPEN THE CORPORATION OF
INVESTMENT THE CITY OF
CORPORATION MARKHAM
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REG. DATE INSTRUMENT AMOUNT PARTIES FROM PARTIES TO
NUM. TYPE
YR3397629 2022/03/22 POSTPONEMENT AMBER MORTGAGE THE CORPORATION OF
INVESTMENT CORP. THE CITY OF
MARKHAM
YR3397630 2022/03/22 POSTPONEMENT 2149602 ONTARIO INC. THE CORPORATION OF
THE CITY OF
MARKHAM
YR3397631 2022/03/22 POSTPONEMENT PA, FRANK THE CORPORATION OF
TUNG, STEPHEN THE CITY OF
MARKHAM
YR3440956 2022/06/17 NOTICE $9,500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3440959 2022/06/17 POSTPONEMENT SOW CAPITAL PA, FRANK
ONTARIO LIMITED TUNG, STEPHEN
YR3441040 2022/06/17 POSTPONEMENT SOW CAPITAL 2149602 ONTARIO INC.
ONTARIO LIMITED
YR3447697 2022/07/04 NOTICE $8.500,000 TUNG KEE AMBER MORTGAGE
INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3454771 2022/07/20 POSTPONEMENT 2149602 ONTARIO INC. ALECTRA UTILITIES
CORPORATION
YR3454772 2022/07/20 POSTPONEMENT SOW CAPITAL ALECTRA UTILITIES
ONTARIO LIMITED CORPORATION
YR3454773 2022/07/20 POSTPONEMENT ROMSPEN ALECTRA UTILITIES
INVESTMENT CORPORATION
CORPORATION
YR3454774 2022/07/20 POSTPONEMENT AMBER MORTGAGE ALECTRA UTILITIES
INVESTMENT CORP. CORPORATION
YR3454775 2022/07/20 POSTPONEMENT PA, FRANK ALECTRA UTILITIES
TUNG, STEPHEN CORPORATION
YR3470726 2022/08/30 CHARGE $8.500,000 TUNG KEE AMBER MORTGAGE
INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3470727 2022/08/30 NO ASSGN RENT TUNG KEE AMBER MORTGAGE
GEN INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3505530 2022/12/06 NOTICE $9,500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3505547 2022/12/06 POSTPONEMENT PA, FRANK 2149602 ONTARIO INC.
TUNG, STEPHEN
YR3505567 2022/12/06 POSTPONEMENT SOW CAPITAL 2149602 ONTARIO INC.
ONTARIO LIMITED
YR3513700 2023/01/09 TRANSFER OF SOW CAPITAL MILTOM SERVICES
CHARGE ONTARIO LIMITED LIMITED
SOW CAPITAL ONTARIO
LIMITED
YR3538686 2023/04/05 NOTICE $2 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD.
YR3541410 2023/04/14 CONSTRUCTION $4,653,028 DX STRATEGIES INC.
LIEN
YR3541425 2023/04/17 NO CHNG ADDR SOW CAPITAL
INST ONTARIO LIMITED
YR3563830 2023/06/16 CERTIFICATE ONTARIO SUPERIOR DX STRATEGIES INC.
COURT OF JUSTICE
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Schedule “C2”

Claims to be deleted and expunged from PIN 03055-0379 (LT)

REG. DATE INSTRUMENT AMOUNT PARTIES FROM PARTIES TO
NUM. TYPE
YR3412266 2022/04/21 TRANSFER TUNG KEE TUNG KEE
INVESTMENT CANADA | INVESTMENT CANADA
LTD. LTD.
YR3470724 2022/08/30 CHARGE $30,000,000 TUNG KEE ROMSPEN INVESTMENT
INVESTMENT CANADA | CORPORATION
LTD.
YR3470725 2022/08/30 NO ASSGN RENT TUNG KEE ROMSPEN INVESTMENT
GEN INVESTMENT CANADA | CORPORATION
LTD.
YR3470726 2022/08/30 CHARGE $8,500,000 TUNG KEE AMBER MORTGAGE
INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3470727 2022/08/30 NO ASSGN RENT TUNG KEE AMBER MORTGAGE
GEN INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3470728 2022/08/30 CHARGE $9,500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3470729 2022/08/30 NO ASSGN RENT TUNG KEE 2149602 ONTARIO INC.
GEN INVESTMENT CANADA
LTD.
YR3470730 2022/08/30 CHARGE $3.,540,000 TUNG KEE PA, FRANK
INVESTMENT CANADA | TUNG, STEPHEN
LTD.
YR3470731 2022/08/30 CHARGE $5.000,000 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD.
YR3470732 2022/08/30 NO ASSGN RENT TUNG KEE SOW CAPITAL ONTARIO
GEN INVESTMENTS LIMITED
CANADA LTD.
YR3505533 2022/12/06 NOTICE $9.500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3505555 2022/12/06 POSTPONEMENT PA, FRANK 2149602 ONTARIO INC.
TUNG, STEPHEN
YR3505559 2022/12/06 POSTPONEMENT SOW CAPITAL 2149602 ONTARIO INC.
ONTARIO LIMITED
YR3513701 2023/01/09 TRANSFER OF SOW CAPITAL MILTOM SERVICES
CHARGE ONTARIO LIMITED LIMITED
SOW CAPITAL ONTARIO
LIMITED
YR3538687 2023/04/05 NOTICE $2 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD.
YR3541410 2023/04/14 CONSTRUCTION $4,653.,028 DX STRATEGIES INC.
LIEN
YR3541426 2023/04/17 NO CHNG ADDR SOW CAPITAL
INST ONTARIO LIMITED
YR3563830 2023/06/16 CERTIFICATE ONTARIO SUPERIOR DX STRATEGIES INC.
COURT OF JUSTICE
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Schedule “C3”

Claims to be deleted and expunged from PIN 03055-0380 (LT)

REG. DATE INSTRUMENT AMOUNT PARTIES FROM PARTIES TO
NUM. TYPE
YR3412266 2022/04/21 TRANSFER TUNG KEE TUNG KEE
INVESTMENT CANADA | INVESTMENT CANADA
LTD. LTD.
YR3470724 2022/08/30 CHARGE $30,000,000 TUNG KEE ROMSPEN INVESTMENT
INVESTMENT CANADA | CORPORATION
LTD.
YR3470725 2022/08/30 NO ASSGN RENT TUNG KEE ROMSPEN INVESTMENT
GEN INVESTMENT CANADA | CORPORATION
LTD.
YR3470726 2022/08/30 CHARGE $8,500,000 TUNG KEE AMBER MORTGAGE
INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3470727 2022/08/30 NO ASSGN RENT TUNG KEE AMBER MORTGAGE
GEN INVESTMENT CANADA | INVESTMENT CORP.
LTD.
YR3470728 2022/08/30 CHARGE $9,500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3470729 2022/08/30 NO ASSGN RENT TUNG KEE 2149602 ONTARIO INC.
GEN INVESTMENT CANADA
LTD.
YR3470730 2022/08/30 CHARGE $3.,540,000 TUNG KEE PA, FRANK
INVESTMENT CANADA | TUNG, STEPHEN
LTD.
YR3470731 2022/08/30 CHARGE $5.000,000 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD.
YR3470732 2022/08/30 NO ASSGN RENT TUNG KEE SOW CAPITAL ONTARIO
GEN INVESTMENTS LIMITED
CANADA LTD.
YR3505533 2022/12/06 NOTICE $9.500,000 TUNG KEE 2149602 ONTARIO INC.
INVESTMENT CANADA
LTD.
YR3505555 2022/12/06 POSTPONEMENT PA, FRANK 2149602 ONTARIO INC.
TUNG, STEPHEN
YR3505559 2022/12/06 POSTPONEMENT SOW CAPITAL 2149602 ONTARIO INC.
ONTARIO LIMITED
YR3513701 2023/01/09 TRANSFER OF SOW CAPITAL MILTOM SERVICES
CHARGE ONTARIO LIMITED LIMITED
SOW CAPITAL ONTARIO
LIMITED
YR3538687 2023/04/05 NOTICE $2 TUNG KEE SOW CAPITAL ONTARIO
INVESTMENT CANADA | LIMITED
LTD.
YR3541410 2023/04/14 CONSTRUCTION $4,653.,028 DX STRATEGIES INC.
LIEN
YR3541426 2023/04/17 NO CHNG ADDR SOW CAPITAL
INST ONTARIO LIMITED
YR3563830 2023/06/16 CERTIFICATE ONTARIO SUPERIOR DX STRATEGIES INC.
COURT OF JUSTICE
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Schedule “D” — Permitted Encumbrances, Easements and Restrictive Covenants related to
the Real Property

(Unaffected by the Vesting Order)

“Permitted Encumbrances” means the following:

1. The exceptions and qualifications contained in Section 44(1) of the Land Titles Act, R.S.O.
1990, and any amendments thereto or any successor legislation, except paragraph 11;

2. The reservations, limitations, provisos and conditions expressed in the original grant from
the Crown;

3. As of the date hereof, any registered easements or rights of way in favour of any
governmental authority or public utility provided same are in good standing and that none
of the foregoing interfere in any material adverse respect with the current use of the Property;

4. Any unregistered hydro easements provided same are in good standing and that none of the
foregoing interfere in any material adverse respect with the current use of the Property

5. Inchoate liens for taxes, assessments, public utility charges, governmental charges or levies
not at the time due;

6. Any registered agreements, for utilities and services for hydro, water, heat, power, sewer,
drainage, cable and telephone serving the Property, adjacent or neighbouring properties,
provided none of the foregoing interfere in any material adverse respect with the current use
of the Property and same are in good standing;

7. Any encroachments, minor defects or irregularities indicated on any survey of the Property
or which may be disclosed on an up-to-date survey of the Property provided that in either
case same do not materially adversely impair the use, operation, or marketability of the
Property;

8. Zoning (including, without limitation, airport zoning regulations), use and building by-laws
and ordinances, federal, provincial or municipal by-laws and regulations, work orders;

9. Any breaches of any applicable laws, including work orders, if any;

10. Any registered subdivision agreements, site plan agreements, developments and any other
agreements with the Municipality, Region, publicly regulated utilities or other
governmental authorities having jurisdiction provided that same are in good standing;

11. Minor title defects, if any, that do not in the aggregate materially affect the use of the Property
for the purposes for which it is used as of the date hereof;

12. The following instruments registered on title against the Property:

Permitted Instruments on PIN 03055-0377 (LT)

REG. DATE INSTRUMENT AMOUNT PARTIES FROM PARTIES TO
NUM. TYPE
YR688928 2005/08/24 NOTICE HER MAJESTY THE
QUEEN IN RIGHT OF
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REG. DATE INSTRUMENT | AMOUNT | PARTIES FROM PARTIES TO
NUM. TYPE
CANADA AS
REPRESENTED BY
THE MINISTER OF
TRANSPORT
YR3397626 | 2022/0322 | NOTICE THE CORPORATION OF | TUNG KEE
THE CITY OF INVESTMENT CANADA
MARKHAM LTD.
65R30839 | 2022/04/07 | PLAN REFERENCE
65R39880 | 2022/05/16 | PLAN REFERENCE
YR3454770 | 2022/0720 | TRANSFER $2 TUNG KEE ALECTRA UTILITIES
EASEMENT INVESTMENT CANADA | CORPORATION
LTD.
Permitted Instruments on PIN 03055-0379 (LT)
REG. DATE INSTRUMENT | AMOUNT | PARTIES FROM PARTIES TO
NUM. TYPE
YR688928 | 2005/0824 | NOTICE HER MAJESTY THE
QUEEN IN RIGHT OF
CANADA AS
REPRESENTED BY
THE MINISTER OF
TRANSPORT
YR3397626 | 2022/03/22 | NOTICE THE CORPORATION OF | TUNG KEE
THE CITY OF INVESTMENT CANADA
MARKHAM LTD.
65R39839 | 2022/04/07 | PLAN REFERENCE
65R30880 | 2022/05/16 | PLAN REFERENCE
65R39948 | 2022/07/12 | PLAN REFERENCE
YR3454770 | 2022/0720 | TRANSFER $2 TUNG KEE ALECTRA UTILITIES
EASEMENT INVESTMENT CANADA | CORPORATION
LTD.
Permitted Instruments on PIN 03055-0380 (L T)
REG. DATE INSTRUMENT | AMOUNT | PARTIES FROM PARTIES TO
NUM. TYPE
YR688928 | 2005/0824 | NOTICE HER MAJESTY THE
QUEEN IN RIGHT OF
CANADA AS
REPRESENTED BY
THE MINISTER OF
TRANSPORT
YR3397626 | 2022/03/22 | NOTICE THE CORPORATION OF | TUNG KEE
THE CITY OF INVESTMENT CANADA
MARKHAM LTD.
65R39839 | 2022/04/07 | PLAN REFERENCE
65R39880 | 2022/05/16 | PLAN REFERENCE
YR3454770 | 2022/0720 | TRANSFER $2 TUNG KEE ALECTRA UTILITIES
EASEMENT INVESTMENT CANADA | CORPORATION
LTD.
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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0.1990 C. C.43, AS AMENDED

BETWEEN:

(Court Seal)

ROMSPEN INVESTMENT CORPORATION

Applicant
-and -
TUNG KEE INVESTMENT CANADA LTD. and
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents

AFFIDAVIT OF WESLEY ROITMAN
(Sworn July 19, 2023)

I, WESLEY ROITMAN, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

LINTRODUCTION
1. I am the Managing General Partner of the Applicant Romspen Investment Corporation

(“Romspen”) and have knowledge of the matters to which I hereinafter depose.

2. I am swearing this Affidavit in support of an application to appoint Ernst & Young Inc. as

receiver and manager of all of the assets, undertakings and properties of the Respondents Tung
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Kee Investment Canada Ltd. (“TKIC”) and Tung Kee Investment Limited Partnership (“TKIL”

and together with TKIC, collectively, the “Debtors”).

3. Romspen is a non-bank commercial/industrial mortgage lender.

4. The Debtors are indebted to Romspen in connection with a secured loan (the “Loan”)
which has been in financial default since September 1, 2022. On October 7, 2022, Romspen,
through its counsel, made demand for payment on the Debtors of the amount then owing of
$30,570,589.19 and issued a notice of intention to enforce its security pursuant to section 244 of

the Bankruptcy and Insolvency Act (the “BIA”).

5. Notwithstanding the demand and the expiry of the statutory ten day notice period under the
BIA, the Debtors have failed to repay the Loan. As of July 6, 2023, the amount owing under the

Loan was $32,628,671.54.

II.LLOAN AND SECURITY

6. Romspen extended the Loan to the Debtors pursuant to a commitment letter dated October
18,2021. The commitment letter was amended by an amendment dated December 14, 2021, two
further amendments dated January 7, 2022 and January 23, 2022, and a Mortgage Loan
Modification and Extension Agreement dated May 1, 2022. The commitment letter, as amended,
is hereinafter referred to, collectively as, the “Loan Agreement”). A copy of the Loan Agreement
is attached as Exhibit 1. Pursuant to the Loan Agreement, the Lender agreed to lend the Debtors
up to a maximum principal amount of $30 million, with interest at the rate of 9.4% per annum,

calculated and compounded monthly, in arrears, for a term expiring on January 1, 2023.
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7. TKIC is an Ontario corporation. A copy of a profile report in respect of TKIC is attached

as Exhibit 2.

8. TKIL is an Ontario limited partnership. A copy of a profile report in respect of TKIL is

attached as Exhibit 3.

9. TKIC is the registered owner of property municipally known as 3143 19" Avenue, in

Markham, Ontario (the “Property”).

10. TKIL is the beneficial owner of the Property. A copy of the Beneficial Owner Agreement,
Direction and Acknowledgement delivered by the Debtors in favour of Romspen is attach as

Exhibit 4.

11. The Property consists of three separate legally described parcels which, collectively
comprise approximately 66.29 acres of developable vacant land at the southeast corner of 19™
Avenue and Woodbine Avenue East, approximately one kilometre east of Highway 404, in the
City of Markham (the “City”). The area surrounding the Property is predominantly rural, with
urban residential and commercial uses in close proximity. The Debtors planned to develop the

Property as a mixed use development comprised of film studios, offices, a hotel and retail.

12. As security for the Loan, Romspen holds, among other security:

(a) a Promissory Note dated January 24, 2022 in the principal amount of $30 million
(the “Note”);

(b) a first-ranking mortgage/charge registered on title to the Property (the “Mortgage”)
on January 27, 2022; and
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(c) a security agreement over the personal property of each of the Debtors dated

January 24, 2022 (the “Security Agreement”).

Copies of the Note, the Mortgage and the Security Agreement are attached, respectively, as

Exhibits 5, 6, and 7.

13. Both the Mortgage and the Security Agreement contain contractual rights on the part of

Romspen to appoint a receiver on default.

14. The Property was originally identified in parcel identification number (“PIN’’) 03055-002
but was subsequently split into four PINS, namely 03055-0377, 03055-0378, 03055-0379 and

03055-0380.

15. The Debtors transferred PIN 03055-0378 to the City on August 8, 2022. To facilitate the
transfer, Romspen and the other mortgagees registered on title to the Property granted partial
discharges of their mortgages against PIN 03055-0378. Inadvertently, however, discharges were
also registered against PINs 03055-0379 and 03055-0380. To cure the error, all of the mortgages
that were discharged, including the Mortgage, were registered on title to the affected parcels on
August 30, 2022 and the priority of Romspen’s security over the Property was unaffected. A copy

of the Mortgage registered on title to PINS 03055-0379 and 03055-0380 is attached as Exhibit 8.

16. Copies of the current parcel registers in respect of the three PINS that comprise the Property

are attached, collectively, as Exhibit 9.
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The existing financial encumbrances registered on title to the Property are summarized in

the table below. Copies are attached as Exhibits 10 through 47 as set out in the far right column

of the table.

Financial Encumbrances Registered Against Property

Order
of
Reg.

Instrument
Number

Date
Registered

Nature of
Encumb.

Registered
Holder

Face
Amount

Notes

Exhibit

YR3083072

2020/03/26

Mortgage

Sow Capital
Ontario
Limited
JIAYI
International

Investments
Ltd.

$5,000,000

10

YR3247257

2021/05/07

Transfer/Charge

Sow Capital
Ontario
Limited

From JIAYI

International
Investments

Ltd.

11

YR3300382

2021/08/18

Transfer of
Charge

FA Credit
Solutions
Canada Inc.

Sow Capital
Ontario
Limited

From Sow
Capital
Ontario
Limited

12

YR3373212

2022/01/27

Charge

Romspen

$30,000,000

YR3373214

2022/01/27

Charge

Amber
Mortgage
Investment
Corp.

$8,500,000

13

YR3373216

2022/01/27

Charge

2149602
Ontario Inc.

$8,000,000

14

YR3373218

2022/01/27

Transfer/Charge

Sow Capital
Ontario
Limited

From FA
Credit
Solutions
Canada Inc.

15
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Financial Encumbrances Registered Against Property

Order | Instrument | Date Nature of Registered Face Notes Exhibit
of Number Registered | Encumb. Holder Amount
Reg.
8. YR3373219 | 2022/01/27 | Charge Pa, Frank $3,540,000 16
Tung, Stephen
9. YR3373403 | 2022/01/28 | Postponement Romspen From Sow 17
Capital
Ontario
Limited
10. YR3373404 | 2022/01/28 | Postponement | Amber g‘“ﬁsow 18
Mortgage o p1ta
ntario
Investment ..
Limited
Corp.
11, | YR7337340 | 2022/01/28 | Postponement | 2149602 From Sow |
. Capital
5 Ontario Inc. .
Ontario
Limited
12. YR3385745 | 2022/02/24 | Notice 2149602 $8,000,000 20
Ontario Inc.
13. YR3397626 | 2022/03/22 | Notice Tung Kee 21
Investment
Canada Ltd.
14. YR3397627 | 2022/03/22 | Postponement The City From Sow 22
Capital
Ontario
Limited
15. YR3397628 | 2022/03/22 | Postponement The City From 23
Romspen
16. YR3397629 | 2022/03/22 | Postponement The City From Amber | 24
Mortgage
Investment
Corp.
17. YR3397630 | 2022/03/22 | Postponement The City From 25
2149602
Ontario Inc.
8. YR3397631 | 2022/03/22 | Postponement | 1€ CitY PA, Frank | 26
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Financial Encumbrances Registered Against Property

Order | Instrument | Date Nature of Registered Face Notes Exhibit
of Number Registered | Encumb. Holder Amount
Reg.
Tung,
Stephen
19. YR3440956 | 2022/06/17 | Notice 2149602 $9,500,000 27
Ontario Inc.
20. | YR3440959 | 2022/06/17 | Postponement | Pa, Frank g%rﬁsow 28
Tung, Stephen Ontario
Limited
21. YR3441040 | 2022/06/17 | Postponement | 2149602 g"?ﬁow 29
Ontario Inc. pIta
Ontario
Limited
22. YR3447697 | 2022/07/04 | Notice Amber $8,500,000 30
Mortgage
Investment
Corp.
23. YR3470724 | 2022/08/30 | Charge Romspen $30,000,000 | Not 8
registered on
PIN 03055-
0377 (LT)
24. YR3470726 | 2022/08/30 | Charge Amber $8,500,000 31
Mortgage
Investment
Corp.
25. YR3470728 | 2022/08/30 | Charge 2149602 $9,500,000 | Not 32
Ontario Inc. registered on
PIN 03055-
0377 (LT)
26. YR3470730 | 2022/08/30 | Charge Pa, Frank $3,540,000 | Not 33
registered on
Tung, Stephen PIN 03055-
0377 (LT)
27. YR3470731 | 2022/08/30 | Charge Sow Capital $5,000,000 | Not 34
Ontario registered on
Limited PIN 03055-

0377 (LT)
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Financial Encumbrances Registered Against Property

Order | Instrument | Date Nature of Registered Face Notes Exhibit
of Number Registered | Encumb. Holder Amount
Reg.
28. YR3505530 | 2022/12/06 | Notice 2149602 $9,500,000 35
Ontario Inc.
29. YR3505533 | 2022/12/06 | Notice 2149602 $9,500,000 | Not 36
Ontario Inc. registered on
PIN 03055-
0377 (LT)
30. YR3505547 | 2022/12/06 | Postponement 2149602 37
Ontario Inc.
31. YR3505555 | 2022/12/06 | Postponement 2149602 From Pa, 38
Ontario Inc. Frank
Tung,
Stephen
Not
registered on
PIN 03055-
0377 (LT)
32. YR3505567 | 2022/12/06 | Postponement 2149602 From Sow 39
Ontario Inc. Capital
Ontario
Limited
33. YR3505559 | 2022/12/06 | TOstPonement | 2149602 From Sow | 40
Ontario Inc .
Capital
Ontario
Limited.
Not
registered on
PIN 03055-
0377 (LT)
34. YR3513700 | 2023/01/09 | Transfer/Charge | Miltom 41
Services
Limited
Sow Capital
Ontario

Limited
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Financial Encumbrances Registered Against Property

Order | Instrument | Date Nature of Registered Face Notes Exhibit
of Number Registered | Encumb. Holder Amount
Reg.
35. YR3513701 | 2023/01/09 | Transfer of Miltom From Sow 42
Charge Services Capital
Limited Ontario
Sow Capital Limited
Ontario Not
Limited registered on
PIN 03055-
0377 (LT)
36. YR3538686 | 2023/04/05 | Notice Sow Capital $2 43
Ontario
Limited
37. YR3538687 | 2023/04/05 | Notice Sow Capital Not 44
Ontario registered on
Limited PIN 03055-
0377 (LT)
38. YR3541410 | 2023/04/14 | Construction DX Strategies | $4,653,028 45
Lien Inc.
39. YR3563830 | 2023/06/16 | Certificate DX Strategies 46
Inc.
18.  Pursuant to Subordination and Postponement Agreements dated January 2022 between

Romspen and each of Amber Mortgage Investment Corporation (“Amber”), Sow Capital Ontario

Limited (“Sow Capital”) 2149602 Ontario, Inc. (“214”), Frank Pa and Steven Tung (“Pa and

Tung” and, collectively, with Amber, Sow Capital and 214, the “Subordinate Encumbrancers”),

each of the Subordinate Encumbrancers subordinated and postponed all of their rights under their

security over the property of the Debtors in favour of Romspen. Copies of the Subordination and

Postponement Agreement are attached, collectively, as Exhibit 47.




36
-10 -

19. By virtue of the postponements and transfers registered on title, the mortgages registered
on title to the Property are held by the following creditors, rank in the following order of priority

and secure the following principal face amounts:

Ranking Priority | Creditor Principal Face Amount
First Romspen $30 million
Second Amber $8.5 million
Third 214 $3,744,759.41 (Cdn) and $26,279,223.54 (HK)
Fourth Pa and Tung $3.54 million
Fifth Sow Capital $20 million
20. Notice of Romspen’s security interest in the Debtors’ personal property is registered under

the Personal Property Security Act (the “PPSA”). Copies of PPSA Enquiry Response Certificates
in respect of the Debtors current to July 5, 2023 together with summaries are attached, collectively,

as Exhibit 48.

21. The PPSA summaries, disclose that Romspen’s registration is prior in time to the
registration by UBS AG. All other registered secured parties have postponed and subordinated
their security in favour of Romspen pursuant to the Subordination and Postponement Agreement

(copy attached as Exhibit 48).
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IIILDEFAULT AND DEMAND FOR PAYMENT

22. On September 1, 2022, the Debtors defaulted in payment of interest due under the Loan.
By letter dated October 7, 2022, Romspen made formal written demand for payment of the
indebtedness under the Loan and delivered a Notice of Intention to Enforce Security pursuant to
section 244 of the BIA. Copies of the demand letter and Notice of Intention to Enforce Security

are attached, collectively, as Exhibit 49.

23. Despite the demand and the expiry of the ten day statutory notice under the BIA, the

Debtors have failed to repay the Loan

IV.POWER OF SALE

24, On October 25, 2022, Romspen, by its lawyers, issued a notice of sale under the Mortgage.
A copy of the notice of sale, together with the registered mail receipts, are attached, collectively,

as Exhibit 50.

25.  After the redemption period under the notice of sale expired, Romspen commissioned an
appraisal of the Property. Thereafter, in early April of 2023, Romspen engaged Royal LePage Your
Community Realty brokerage (“Royal LePage”) to list the Property for sale under power of sale
for a listing price of $69.5 million on MLS. Offers were requested for submission by end of day

on April 28, 2023.

26.  Two offers were received. Both were from credible buyers. One was for a significantly

higher purchase price than the other.
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27. On May 1, 2023, Romspen accepted the higher offer. An unredacted copy of the agreement
of purchase and sale (the “APS”) is attached as Confidential Appendix A. A redacted copy is
attached as Exhibit 51. The APS was subject to a broad due diligence condition in favour of the
buyer. Additionally, the APS precluded Romspen from accepting the redemption of its Loan and

terminating the APS without liability.

28. On May 5, 2023, Romspen’s counsel, David Preger of Dickinson Wright LLP, notified the
Debtors’ counsel, Miller Thomson LLP and Teplitsky Colson LLP, that Romspen had entered into

the APS. A copy of the email notification is attached as Exhibit 52.

29.  Unfortunately, prior to the expiry of the conditional period, the buyer terminated the APS.

30.  OnJuly 15, 2023, the same buyer submitted an unconditional offer to Romspen purchase
the Property for a purchase price equivalent to 75% of the price originally payable under the APS.
Romspen was not prepared to accept that offer. An unredacted copy of the offer is attached as

Confidential Appendix B. A redacted copy is attached as Exhibit 53.

31.  OnJuly 12, 2023, Romspen reduced the listing price of the Property to $64.5 million.

32.  Although the Property continues to be listed for sale by Romspen under power of sale,
given the current economic climate of high interest rates and real estate market illiquidity, I believe
that a Court-supervised marketing and sale process is likely to be a better approach to achieving a
definitive sale than a power of sale process in which buyers may be inclined to try to and leverage

price reductions before waiving conditions.
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V.THE DEBTORS’ CHALLENGES

33. Since May of 2022, the Debtors were promoting a sale of the easterly parcel of the Property
identified in PIN 03055-0379 to Element Media Group, Inc. (“Element”), who purportedly
planned to develop a studio thereon. An unredacted copy of the agreement of purchase and sale
between TKIC and Element, as amended, is attached as Confidential Appendix C. A redacted

copy is attached as Exhibit 54.

34. Copies of unredacted communications exchanged between the Debtors’ counsel and
Romspen’s counsel, Friedman Law Professional Corporation and Dickinson Wright LLP, between
November 4, 2022 and February 24, 2023 are attached, collectively, as Confidential Appendix

D. Redacted copies of the communications are attached as Exhibit 55.

35. As appears from the communications:

o the deposit money payable under the Element transaction that was promised from

overseas never materialized;

o other efforts on the part of the Debtors to refinance and sell the Property also never
materialized;
o the Debtors were unable or unwilling to put the Loan into financial good standing,

which was consistently expressed to be the basis upon which Romspen would agree

to forbear from continuing with enforcement of its security; and
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o the Debtors unilaterally attempted to impose a forbearance arrangement by wiring
$80,000 to Romspen, which Romspen refused to accept and the Debtors have

refused to cooperate with Romspen’s efforts to return the funds.

36. On April 27, 2023, Mr. Preger received a letter from the Debtors’ counsel, Ali Baniasadi
of Miller Thomson LLP advising that TKIC had been negotiating a sale of the Property and was
contemplating finalizing a purchase agreement. An unredacted copy of the letter is attached as
Confidential Appendix E. A copy of the letter, with the commercial terms and identity of the
buyer redacted, is attached as Exhibit 56. Bizarrely, in the letter, Romspen was asked to confirm
within 24 hours that TKIC should not enter into the purchase agreement, failing which TKIC would

finalize and execute the purchase agreement.

37. On April 28, 2023, Mr. Preger responded by email that he was at a loss to understand why
TKIC was asking Romspen to approve anything, as TKIC was free to do whatever it wished. A

copy of the email is attached as Exhibit 57.

38. No purchase agreement was subsequently produced by TKIC to Romspen.

39, On June 7, 2023, Mr. Preger received a letter from the Debtors’ counsel, Jonathan
Kulathungam of Teplitsky Colson LLP, taking issue with Romspen’s power of sale efforts. An
unredacted copy of the letter is attached as Confidential Appendix F. A redacted copy of the
letter is attached as Exhibit 58. Curiously, notwithstanding Mr. Kulathungam’s criticisms (none

of which were valid), the purchase price payable under the transaction referred to in Mr.
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Baniasadi’s letter of April 27, 2023 was lower than the price that would have been payable under

the power of sale transaction contemplated in the APS, had Romspen’s buyer waived conditions.

40. On June 20, 2023, Mr. Preger emailed Mr. Kulathungam advising that Romspen’s buyer
under the APS did not waive conditions and that his instructions were to apply to Court for the
appointment of a receiver to market and sell the Property. Mr. Preger further confirmed that it
remained open to the Debtors to exercise their right to redeem Romspen. A copy of the email is

attached as Exhibit 59.

VI.COMMUNICATIONS WITH SOW CAPITAL

41. Copies unredacted communications exchanged between Sow Capital’s counsel and
Dickinson Wright LLP and Royal LePage, between May 8, 2023 and July 19, 2023 are attached,
collectively, as Confidential Appendix G. Redacted copies of the communications are attached

as Exhibit 60.

42. Romspen has not been provided a copy of the agreement of purchase and sale purportedly
entered into by Sow Capital under power of sale and is unaware of the terms of such agreement,
including whether the transaction is subject to due diligence conditions and the buyer is credible.
Given the time that has passed, Romspen is also not comfortable with Sow Capital, as the most
junior-ranking mortgagee, controlling the sale of the Property, particularly in view of its refusal to

facilitate the offer being made to Royal LePage.
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VILJUST AND CONVENIENT TO APPLYING TO RECEIVER

43, As of July 6, 2023, the amount owing under the Loan was $32,628,671.54 and interest was

accruing and continues to accrue thereon at the per diem rate of $8,359.84. A copy of Romspen’s

statement summary is attached as Exhibit 61.

44. The appointment of the proposed receiver over the assets, undertakings, and property of

the Debtors is just and convenient in the circumstances of this case for the following reasons:

(a)

(b)

(©

(d)

(e)

®

(2

notwithstanding the issuance of demand, the section 244 BIA notice and the notice

of sale, the Debtors have failed to repay the Loan;

the statutory notice periods under the BIA and the Mortgages Act have long

expired;
the Loan matured on January 1, 2023;

the Mortgage and Romspen’s security agreements contain contractual entitlements

to appoint a receiver upon default;
the Property is deeply leveraged with numerous subordinate-ranking mortgages;

Romspen has lost faith in the ability of the Debtors’ management to turn the
situation around. None of their efforts to refinance the Loan or sell the Property
have yielded any tangible results and they are now purporting to shift blame on

Romspen for their inability to refinance or sell; and

a Court-appointed receiver will ensure that the interests of all of the Debtors’
stakeholders are considered and facilitate a fair and transparent marketing and sale

process for achieving a definitive disposition of the Property.
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SWORN BEFORE ME by videoconference,
at the City of Toronto, in the Province of
Ontario, on this 19th day of July, 2023 in
accordance with O. Reg. 431/20,
Administering Oath or Declaration Remotely.

S gy S

43

Commissioner for Taking Affidavits
(or as may be)

DAVID PREGER

WESLEY ROITMAN
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Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C.B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990 C. C.43, AS AMENDED

BETWEEN:

(Court Seal)

ROMSPEN INVESTMENT CORPORATION

Applicant
-and -
TUNG KEE INVESTMENT CANADA LTD. and
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents

AFFIDAVIT OF WESLEY ROITMAN
(Sworn September 29, 2023)

I, WESLEY ROITMAN, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

l. INTRODUCTION

1. I am the Managing General Partner of the Applicant Romspen Investment Corporation
(“Romspen”) and have knowledge of the matters to which | hereinafter depose. Where my
knowledge is based on information and belief, | have stated the source of my information and

believe it to be true.
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2. This Affidavit supplements my Affidavit sworn on July 19, 2023 (“First Affidavit”) and
replies to the affidavit of Philip Wong sworn September 26, 2023 (the “Wong Affidavit”) on
behalf of SOW Capital. Capitalized terms not otherwise defined herein have the same meanings

given to them in my First Affidavit.

3. I am swearing this Affidavit in support of a motion for an order approving the transaction
(the “Transaction”) contemplated in an agreement of purchase and sale received by Romspen
(as trustee under power of sale) from Times 1010 Inc. (“Times”) dated September 15, 2023 (the

“Times APS”).

4. The Times APS was provided to Romspen in the context of Romspen’s pending
application to appoint Ernst & Young Inc. as receiver and manager of all of the assets,

undertakings and properties of the Debtors.

5. Times’ obligation to complete the Transaction is subject only to the issuance by this
Court of: (i) an Order appointing Ernst & Young Inc. as receiver and manager of the Debtors;
and (ii) an Order vesting in Times or to whomever it may direct, all of the right, title and interest
of the respondent, TKIC, in the Property, free and clear of all Encumbrances except for the

Permitted Encumbrances (as those terms are defined in the Times APS).

1. MARKETING AND SALE PROCESS

6. In early April of 2023, Romspen engaged Frank Cormaggi and Laura Cormaggi
(“Cormaggi”) of Royal LePage to list the Property for sale under power of sale. Marketing
commenced on April 4, 2023. On that date, the Property was listed on MLS for a price of $69.5

million.
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7. In addition, according to the Wong Affidavit, the Debtors, with Philip Wong’s assistance,

and SOW Capital, have been trying to sell the Property or refinance it since January of 2022.

8. I am informed by Cormaggi that she and Royal LePage marketed the Property

extensively through the following means:

A 6 x 8 for sale sign was erected at the intersection of the Property. The sign was
highly visible and generated numerous calls and inquiries to Cormaggi. A

photograph of the “for sale’ sign is attached as Exhibit A;

An advertisement was placed on Cormaggi’s business website,

cormaggigroup.com, commencing April 4, 2023;

Marketing brochures were prepared, copies of which are attached, collectively, as
Exhibit B;

An email announcement was sent by Royal LePage to its subscribers of all new
listings, including the Property. One email announcement was made when the
listing went live on April 4, 2023. A second email announcement was made when

the price was reduced to $64.5 million on July 12, 2023;

An email blast was sent by Royal LePage’s commercial department (“Royal
LePage Commercial”) on June 29, 2023 to: (ii) 1026 recipients who are
cooperating brokers and regional broker owners, and (ii) 201 land developers in
Ontario. Of the recipients, 540 brokers and 70 land developers opened the email;

Royal LePage’s mandarin speaking agent advertised the Property to Asians in
Canada through advertising the Property on Real Master (i.e. a search engine) and
Redbook App. The advertisement was viewed 126 times, shared seven times, and

saved one time;

The Property was advertised on four social media sites: Facebook, Instagram,

LinkedIn and the Royal LePage Commercial website;
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. Royal LePage’s broker and owner, Vivian Risi, sent three personal emails to three
prominent land developers;
o Cormaggi emailed Property information and non-disclosure agreements to her

personal database of 16 professionals, land investors and builders, resulting in two

signed non-disclosure agreements;

o Cormaggi emailed the Property information, MLS listing, and NDA to 40
recipients who are prominent land developers in Canada. This resulted in two
offers received, one of which was accepted, being the Times APS;

. The Property was advertised on over 100 websites, including LoopNet
Commercial Company/Co-Star Group, showcase.com, squareyards.ca, and Zolo.
As of July 2023, Co-Star had 5,472 views. As of September 18, 2023, Co-Star
had 9,118 views; and

o Statistics from realtor.ca, the largest online search engine for real estate in
Canada, reflect that the Property was viewed 6,309 times on 32 sites.

0. In connection with the above-noted marketing efforts, | am informed by Cormaggi that
40 NDAs were signed. Six offers (the “Offers”), including the two offers described in my First
Affidavit, and one letter of intention were received. All of the offers which were from prominent
and reputable land developers in Canada. | am informed by Cormaggi that she maintained

ongoing communications with prospective buyers and kept them apprised of all developments.

10. The Offers and letter of intention are attached, collectively, as Exhibit C. Unredacted
copies of the Offers and letter of intention are attached, collectively, as Confidential Exhibit 1.
To avoid duplication, the Offers attached as Exhibit C and Confidential Exhibit 1 do not include
the Times APS, which is attached below, the agreement that Romspen accepted on May 1, 2023

which the buyer terminated, which is attached in redacted form as Exhibit 51 and in unredacted
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form as Confidential Appendix A to my First Affidavit, and the subsequent lower offer from that
same buyer, which is attached in redacted form as Exhibit 53 and in unredacted form as

Confidential Exhibit B to my First Affidavit.

1. THE TIMES APS

11.  The Times APS represents the highest and best offer received through Romspen’s
marketing and sale process. A redacted copy of the Times APS is attached as Exhibit D. An

unredacted copy of the Times APS is attached as Confidential Exhibit 2A.

12.  Times is a land developer carrying on business in Ontario. It has carried on business for
over thirty five years, with numerous commercial and residential developments completed and/or
underway throughout the Greater Toronto Area. A copy of Times’ portfolio retrieved from its

website is attached as Exhibit E.

13. Times has provided Romspen with a letter from its bank confirming that Times has the
financial wherewithal to close the Transaction. A copy of the letter dated September 28, 2023,

received by Romspen from Scotiabank is attached as Exhibit F.

14, The Times APS provides for a closing date of November 15, 2023. On September 29,
2023, Times waived the due diligence conditions, and the Times APS went firm, subject to the
appointment of Ernst & Young Inc. as receiver and manager of the Debtors and the issuance of
an order approving the sale, authorizing the Receiver to complete the Transaction, and vesting
title to the Property in Times. A redacted copy of the amendment to the Times APS dated
September 29, 2023, pursuant to which, among other things, Times waived the due diligence

condition, is attached as Exhibit G. An unredacted copy is attached as Confidential Exhibit 2B.
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V. SOW CAPITAL’S OPPOSITION

15. Philip Wong, a director of SOW Capital, swore the Wong Affidavit in support of SOW
Capital’s motion for an Order permitting it to complete a sale of the Property to 2816513 Ontario
Inc. (“281) pursuant to an agreement of purchase and sale dated July 18, 2023 (the “SOW
APS”). Although not included in his affidavit, the SOW APS was amended by amendment dated

August 17, 2023 (the “SOW Amendment”), a copy of which is attached as Exhibit H.

16.  Wong deposes at paragraph 22 of the Wong Affidavit that “save and except for
completing the sale of the Property pursuant to the SOW APS and realizing on its
investment/mortgage, Sow has no interest in the Property after the closing.” It is unclear to me

what he means in reference to “investment.”

V. CONCERNS OVER THE SOW APS

a. Relationship among the Debtors, Wong and SOW Capital

17. Based on the documents discussed below, there appears to be a relationship (beyond

mortgagee-mortgagor) between Wong, SOW Capital, and the Debtors.

I. Wong is a Director of SOW Capital and TKIC

18.  Wong appears to be a director of both SOW Capital and TKIC.

19.  As appears from a corporate profile report in respect of TKIC, an individual named Philip
Kun To Wong (“Kun To Wong”) is recorded as a director of TKIC, with a beginning date of
August 30, 2019, and a residential address in Hong Kong. A copy of TKIC’s corporate profile

report is attached as Exhibit 2 to my First Affidavit.
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20.  As appears from a corporate profile report in respect of SOW Capital (the fifth
mortgagee), Philip Wong is recorded as a director and the President of SOW Capital, with a
beginning date of December 24, 2019, and a residential address in Hong Kong. Philip Wong’s
recorded address on the SOW Capital corporate profile report is different than the address
recorded for Kun To Wong on the TKIC corporate profile report. A copy of SOW Capital’s

corporate profile report is attached as Exhibit I.

21. Notwithstanding the different names and addresses recorded on TKIC’s and SOW
Capital’s corporate profile reports, | believe the individuals are the same person because SOW
Capital’s signatory on the subordination agreement between it and Romspen is “Philip Kun To
Wong”. The subordination agreement is attached as Exhibit 47 to my First Affidavit, and the

signature is reproduced below:

SOw ITAL ONTARIO LIMITED

:

Per: "/
Name: (Mhp KGan“16 WIRET
Tile: Yicoetor

I have authority to bind the Subordimate Lender,

v

ii. Wong and SOW Capital Have Pursued Development Approvals for the
Property

22. A copy of a report to the Development Services Committee of Markham dated July 8,
2021 (the “DSC Report”) is attached as Exhibit J. The purpose of this report is stated as

follows:
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The purpose of this report is to provide comments to the Ministry of Municipal
Affairs and Housing on a Minister’s Zoning Order application submitted by Tung
Kee Investment Limited Partnership representing SOW Capital Limited, on the
property known as 3143 19th Avenue (the subject property).

The applicant is proposing to advance zoning permissions through the MZO
process to secure a production studio (film studio) and other employment uses,
along with limited ancillary uses on the subject property. The lands in question
are located within a Future Employment Area, as outlined in Markham’s 2014
Official Plan, and the applicant is seeking land use permissions in advance of the
Secondary Plan process143 19th Avenue (the subject property).

23. A copy of a slide deck with the words “DSC Presentation Thursday, July 8™, 2021”
(“SOW Capital’s Slide Deck”) written on the first page, with SOW Capital Ltd. at the bottom of

the page, is attached as Exhibit K.

24.  This link provides access to a recording of a Zoom meeting of the Development Services
Committee of Markham held on July 8, 2021. An individual named Philip Wong appears in the
recording. At approximately 36 minutes and 30 seconds, Philip Wong begins presenting
(“Wong’s DSC Presentation”), although no audio begins until approximately 37:32 seconds.
The slide deck (attached to this affidavit as Exhibit K) is shared on the screen. Philip Wong
describes his experience with leading land development projects. He describes the proposed

development for the Property and why he believes it is appropriate for the Markham community.

iii. Wong’s Management Role Regarding the Property

25. In a letter dated November 23, 2022 from Jonathan Kulathungam (“Kulathungam”),
then counsel to the Debtors, to David Preger (“Preger”), counsel to Romspen, Kulathungam
provided Preger with an update on the Debtors’ sale of the Property to Element. In the letter,

Kulathungam enclosed an email from philip.wong@sowcapital.com.hk to Kulathungam and

David Tang, both counsel to the Debtors. As appears from this email, Wong was involved in


https://pub-markham.escribemeetings.com/Meeting.aspx?Id=988de876-fabf-4163-ba38-2a069abe7f4a&Agenda=Merged&lang=English
mailto:philip.wong@sowcapital.com.hk
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negotiating the Debtors’ sale of part of the Property to Element. A copy of the letter, and the
enclosure, is attached as Exhibit 55 to my First Affidavit at pages 669 to 675 of the Application

Record.

26. By email dated January 13, 2023, from Kulathungam to Preger and others, in relation to
the purported sale of the Property, Kulathungam wrote: “Phil Wong who as you may be aware,
has been managing the entire project for the past several years, would be happy to be on
the Zoom call or phone call to provide an update.” A copy of this email is attached as Exhibit

55 to my Fist Affidavit at page 708 of the Application Record.

217, By letter dated February 24, 2023, from Kulathungam to Preger, Kulathungam delivered
what he called a “summary prepared by Philip Wong of Tung Kee Investments Canada
Ltd.” A copy of this letter is attached as Exhibit 55 to my Fist Affidavit at pages 711 to 713 of

the Application Record.

iv. The Nature of Their Relationship

28. Based on Wong’s role as director of TKIC and SOW Capital, his presentations and
pursuit of zoning approvals for the Property, | believe that he and SOW Capital are financially
incentivized to have the Debtors develop the Property. It would belie common sense for SOW

Capital to pursue development and zoning approvals with no financial incentive to do so.

b. The Bona Fides of the SOW APS

29. 281 is the buyer under the SOW APS. At paragraphs 22 to 25 of his affidavit, Wong

deposes that 281 is closely related to Lee Li Holdings in Mississauga. He attaches corporate
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profile reports of 281 and Lee Li International Inc. (“Lee Li”) to demonstrate that the two

entities share a common director, Lee Q Shim, and the same registered office.

30.  As stated in my First Affidavit, on April 27, 2023, Preger received a letter from the
Debtors’ counsel, Ali Baniasadi of Miller Thomson LLP advising that TKIC had been
negotiating a sale of the Property and was contemplating finalizing a purchase agreement. An
unredacted copy of the letter is attached as Confidential Appendix E to my First Affidavit.

Baniasadi identified the buyer as being Lee Li.

31. No purchase agreement was subsequently produced by TKIC to Romspen. No
explanation was provided for why an agreement was never produced. Under three months later,
SOW Capital, rather than TKIC, entered into the SOW APS to sell the Property to 281, rather

than Lee Li, for a slightly higher purchase price.

32.  Whereas the Debtors complained that Romspen’s listing of the Property in June of 2023
(see paragraph 39 of my First Affidavit) was improvident, there has been no suggestion that the
Debtors object to SOW Capital’s sale of Property at a price that is lower than Romspen’s listing
price, and the purchase price under the Times APS. It belies common sense for the Debtors to
object to Romspen’s listing of the Property, but remain silent in regards to SOW Capital’s

proposed sale for a lower purchase price.

33.  Owverall, I have concerns about the bona fides of the SOW APS given: (a) the bizarre
sequence of events regarding the overtures of an imminent agreement of purchase and sale
between TKIC and Lee Li that was never produced, followed by the execution of the SOW APS

under three months later with effectively the same buyer, (b) the Debtors’ lack of objection to
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SOW Capital’s sale, and (c) the apparent joint interests of the Debtors and SOW Capital (as

described above).

34.

VI.

35.

offer:

My concerns are amplified by the following:

Notwithstanding requests by Romspen’s counsel for evidence of 281’s financial
wherewithal to close the transaction contemplated by the SOW APS, no such
evidence has been produced. Copies of emails exchanged between counsel to
Romspen, Lisa Corne (Romspen’s counsel), and counsel to SOW Capital,
Amandeep Sidhu, dated from September 20 to 21, 2023, are attached collectively,
as Exhibit L.

At paragraph 16 of his affidavit, Wong deposes that the SOW APS “has become
firm and/or unconditional with a closing date of November 30, 2023”. However,
under section 4.01 of the SOW APS, 281’s obligation to close is conditional on
SOW Capital’s representations and warranties being true in all material respects
on the date of closing. In section 5.01, SOW Capital represents and warrants that
it is an Ontario limited partnership. SOW Capital is a corporation, so this
representation cannot be true. |1 have concerns that this would permit 281 to
terminate the SOW APS and seek a return of its deposit.

THE TIMES APS IS THE HIGHEST AND BEST OFFER

In all of the circumstances, | believe that the Times APS represents the highest and best

I do not believe, particularly in the current interest rate climate, that a further
marketing campaign would yield higher or better offers. As of September 15,
2023, when the Times APS was signed, the Property had been listed for sale on
MLS for 162 days. It was marketed to a wide, but focused, audience of land
developers and commercial brokers. The Debtors and SOW Capital have also

sought a sale of the Property since January 2022.
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The Times APS is unconditional, with a scheduled closing of November 15, 2023.
The SOW APS is apparently scheduled to close on November 30, 2023, but the
closing date has been extended once already by the SOW Amendment, and TKIC
purported to be on the cusp of signing an agreement of purchase and sale with Lee
Li in April, 2023, but that agreement, without any explanation, never

materialized.

The purchase price under the Times APS is higher than the purchase price under
the SOW Capital APS, the appraisals commissioned by SOW Capital, and the
appraisal commissioned by Romspen in January 2023, an unredacted copy of
which is attached as Confidential Exhibit 3.

Although the SOW APS does not appear to be subject to payment of a
commission to a broker, I am advised by Cormaggi, and verily believe, that
Hunter Lam (“Lam”), whose signature is affixed to the SOW Amendment on
behalf of 281, had also approached Cormaggi about buying the Property. After
exchanging text messages with Cormaggi, and notwithstanding Cormaggi’s texts
following up on the inquiries, Lam went silent. Instead, Lam appears to have
circumvented the listing, and negotiated with SOW Capital directly, with a view
to avoiding payment of the commission. Copies of these text messages are
attached as Exhibit M.
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at the City of Toronto, in the Province of

Ontario, on this 29" day of September, 2023 [

in accordance with O. Reg. 431/20,
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Commissioner for Taking Affidavits WESLEY ROITMAN
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DAVID SEIFER
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DocuSign Envelape ID: BE2ESESD-E11B-4492-86AB-ACCS58E74A227

onario ReslEsate  Agreement of Purchase and Sale

Association I
Commercia
Form 500
for usa in Iha Province of Ontario
15th
This Agreement of Purchase and Sale dated this ... day of ..... S eptember ............... ST OOV TUVRUUPRTTR L2023
BUYER: ..........c.occceenn. DS 00 T e pess e s s bbbt b bttt agrees fo purchase from
{Full isgat names of afl Buyers)
SELLER; ROMSPEN INVESTMENT CORPORATION (AS TRUSTEE UNDER .. POWER OF SALE) o . the fallowing
{Full legal names of afl Sellers)
REAL PROPERTY:
Address .....3143 . 18th Avenue, Markham, ONTARIO oo Lec in8
fronting o0 the ... s side of oo
in the ............ Y O e AT et e
and having a frontage of ... more or lass by adepth of ... more or less

and legally described as

as per Schedule "A"

{the “proparty”)
{lagal descripion ot tand including sosemants nol describad alsewhara)

PURCHASE PRICE: Dollars {CDN$]- ............................................

DEPOSIT: Buyer submits .................. e as per Schadule "R .

E&.@; .............................................................................................................. Dlars {CONS) «.....ooe oo

wire transfer Dickinson Wright LLP,
by regetieblechequepayable 10, .. e SRR “Deposit Holder”

to be held in trust pending completion ar other termination of this Agreement and 1o be credited toward the Purchase Price on completion. For the purposes
of this Agreement, "Upon Acceptance” shall mean that the Buyer is required to deliver the deposit to the Depasit Holder within 24 hours of the acceptance
of Ihis Agreement, The parties to this Agresment hereby acknowledge that, unlass otherwise provided for in this Agreemen, the Deposit Holder shall place
the deposit in trust in the Depasit Holder's nos-interest bearing Real Estate Trust Account and no interest shall be ecrned, received or paid on the deposit.

Buyer agrees to pay the balance as more particularty set out in Schedule A attached.
B,C, DandE

SCHEDULE(S) A ... e PEB b e e attached hereto form(s) part of this Agresment.
C LA SELLER
1. IRREVOCABILTY: This offer shal! ba irevocable by ... 4. R £w .................................... entif L. 5:00 . an
{Seller/Buyer) fo.m /p.m)
the . BN dayof SEPEMOCT e 2023 , afer which time, if not occepted, this

offar shall be null and veid and the depesit shall be returmed to the Buyer in full without interest.

2. COMPLETION DATE: This Agreemeni shall be completed by no later than 6:00 p.m. onthe ..o dayof ...,

i 8L Schedula A C20 Upon completion, vacant possessian of the properly shall be given to the Buyer
unless otherwise provided for in this Agreement.

[
INITIALS OF BUYER(S): @ INITIALS OF SELLERS(S):

The kodemarks REALTOR®, REAITORS®, MLSD, Multpls Lisling Services® and associatad kogos are owned or conkrolled by
The Canodian Recl Eslale Associalion [CREA] and idenlily the rec! esate prafessionols who ore mambers of CREA and the
ronen quality of services they pravide. Lisad under licanes
© 2022, Qnlorio Real Estole Association ["OREAT]. Al righty reserved. This form wos devalopad by OREA for the usa and reprodudion
b-{‘ils mambers and licensaes onky Arr‘\z oher use or 1 fion is prohibited excepi wilh prior writen consent of GREA. Do not ollar i
whan printing or reproducing the stondord pressi OREA bacrs ne liability for your use of this form Form 300 Reviied 2022 Page 1 of 6
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DocuSign Envelope 1D BEZESESU-E11B-4492-86AB-ACCS58E74A227

3.

4q.

5.

6.

7.

NOTICES: The Seller hereby appoints the Listing Brokerage as agent far the Seller for the purpose of giving and receiving notices pursuart to this
Agreement, Where o Brokerage (Buyer's Brokerage} has enfered into a representafion agreement with the Buyer, the Buyer hereby appoints the
Buyer's Brokerage as agent for the purpose of giving and receiving nofices pursuant o this Agreement. Where a Brokerage represents both
the Seller and the Buyer (multiple representation), the Brokerage shall not be appointed or authorized to be agent for
either the Buyer or the Seller for the purpose of giving and receiving netices. Any notice relating hereto or provided for herein shall
be in writing. in addifion to any provision contained kerein and in ony Schedule hereto, this offer, any counteroffer, notice of acceptance thereof
or any nofice to be given or received pursuont to this Agreement or any Schedule hereto [any of them, “Document”) shall be deemed given and
teceived when delivered persondlly or hand delivered to the Address for Service provided in the Acknowledgement below, or where a Facsimile
number or email address is provided herein, when transmitted electranically to that facsimile number or email address, respectively, in which case,
the signaturels} of the parly {parties} shall be deemed 1o be original.

FAX NG oo See Schedule A = ... FAXINO. oot s 01t
{For delivery of Documents to Seller) [For delivery of Documents to Buyer)

Email Address: ..o s Email Address: ...
{For delivery of Documents to Sellar] {For delivery of Documents to Buyer)

CHATTELS INCLUDED:

Unless otherwise stated in this Agreement or any Schedule hereto, Seller agrees to convey dll fixtures and chattels included in the Purchase Price free
from oll liens, encumbrances or claims affecting the said fixtures and chattels.

FIXTURES EXCLUDED: $

RENTAL ITEMS (including Lease, Lease ta Own): The foilowing eguipment is rented and not included in the Purchase Price. The Buyer agrees
to assume the rental contraci(s}, if assumable:

The Buyer agrees fo co-cperale and execute such documentation as may be required to facifitate such assumption.

HST: If the scle of the property {Real Praperty as described above) is subject to Harmonized Sales Tax {HST), then such
tax shall be in addition to the Purchase Price, The Seller will not collect HST i the Buyer provides to the Seller a warranty that the Buyer is
registered under the Excise Tax Act ["ETA"}, together with a copy of the Buyer’s ETA registration, a warranty that the Buyer shalt self-assess and remit
the HST payable and file the prescribed form and shall indemnify the Selier in respect of any HST payable. The foregaing warronties shalt not merge
but shall survive the completion of the transaction. If the sale of the property is not subject to HST, Seller agrees ta cerfify on or before clasing, that the
transaction is not subject ko HST. Any HST on chatels, if applicable, is not included in the Purchase Price.

LS

INITIALS OF BUYER{S}): INITIALS OF SELLERS(S):

The rademarks REASTOR®, REAITORS®, MLS®, Multiple Listing Services® end associated logos are owned ar conicolled by
The Canadien Real Eseie Association [CREA] ond identify the real esfate professioncls who ore members of CREA and the

reaer quality of services they provide. Used under license.
© 2022, Ontorio Reol Estate Associotion L"OREA"], All rights reservad. This form wos developed by OREA for tha use and reproduction

by its members and licensees ondy. Any of

s use of rapreduction is prohibilad except with prios willen corsent of OREA. Do niot aller

when prinfing or reproducing the siandard pre-set portion. OREA baars no liahility for your use of this form. Form 500 Raovised 2022 Page 20f 6
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10

12,

TITLE SEARCH: Buyer shall be allowed until 6:00 p.m. onthe ..o day of......cocven Per Schedule A L 20, ,
{Requisition Darte] to examine the title to the property ot his own expense and unfil the earlier of: {i) thirty doys from the later of the Requisition Date or
the date on which the conditions in this Agreement are fulfilled or otherwise waived or; i) five days prior to completion, to satisfy himself that there

are no outstanding work orders or deficiency notices affecting the property, that #s Present Use [n.......oivec i } may be
lowfully continued and that the principal building may be Insured against risk of fire. Seller hereby cansents to the municipality or other governmental
agencies releasing to Buyer details of all cutstanding wark orders and deficiency notices affecting the property, and Seller agrees fo execute and
deliver such further authorizations in this regard as Buyer may reasonably require.

FUTURE USE: Seller and Buyer agree that there is no representatior or warranty of any kind that the future intended use of the property by Buyer is
or will be lawhul except as may be specifically provided for in this Agreement.

TITLE; Provided that the title 1o the properly is good and free from all registered restrictions, charges, liens, and encumbrances except as otherwise
specifically provided in this Agreement and save and except for [a] any registered resirictions or covenants thet run with the fand providing that such
are complied with; {b] any registered municipal agreements and registered agreements with publicly regufoted ulilities providing such have been
complied with, or security has been posted fo ensure compliance and complefion, as evidenced by a letter from the relevant municipality or regulated
utility; [c} any minor easements for the supply of domestic utility or telecommunication services to the property or adjocent properties; and {d) any
easements for drainage, storm or sanitary sewers, public ufility lines, telecommunication lines, cable television lines or other services which do not
materiolly affect the use of the property. If within the specified times referred 1o in paragraph 8 any valid objection fo title or 1o any outstanding work
order or deficiency notice, or to the fact the said present use may not lawlully be confinued, or that the principal building may not be insured ageins
risk of fire is made in writing 1o Seller and which Seller is unable or unwilling fo remave, remedy o satisfy or obtain insurance save and except against
risk of fire (Tifle Insurance} in favour of the Buyer and any morigagee, {with all related costs of the expense of the Seller], and which Buyer will not
waive, this Agreemeni notwithstanding any intermediate acls or negotiations in respect of such objections, shall be af an end and all monies paid
shall be returned without interest or deduction and Seller, Listing Brokerage and Co-operating Brokerage shall not be liable for eny costs or damages.
Save as to any valid objection so made by such day and except for any objection going 1o the root of the title, Buyer shall be conclusively deemed to
have accepted Seller’s fiile to the property.

CLOSING ARRANGEMENTS: Where each of the Selfer and Buyer refain a lawyer to complete the Agreement of Purchase and Sale of the property,
ard where the transaction wili be completed by electronic registration pursuant to Part I of the Land Registration Reform Act, R.5.0. 1990, Chapler
L4 and the Electronic Registration Act, 5.0. 1991, Chapler 44, and any amendments thereto, the Seller and Buyer acknowledge and agree that
the exchange of closing funds, non-registrable documents and ofher items [the “Requisite Deliveries”) and the release thereof to the Seller and Buyer
will [a] not occur of the same time as the regisirction of the transfer/deed {and any other documents intended 1o be registered in connection with the
completion of this transaction] and {b} be subject to conditions whereby the lawyer(s) receiving any of the Requisite Deliveries will be required to hold
same in trust and not release same except in accordance with the terms of a document regisiration ogreement between the said lowyers, The Seller
and Buyer irrevocably instruct the said lawyers to be bound by the document registration agreement which is recommended from fime 1o time by the
Law Society of Ontario. Unless otherwise agreed ta by the lawyers, such exchange of Requisite Deliveries shall occur by the delivery of the Reguisite
Deliveries of each party to the office of the lawyer for the other party or such other location agreeable to hoth fawyers.

DOCUMENTS AND DISCHARGE: Buyer shall not call for the production of any title deed, abstract, survey or other evidence of title lo the property
except such as are in the possession ar control of Seller. if requesied by Buyer, Seller will defiver any sketch or survey of the property within Seller's
control to Buyer as soon as possible and prior o the Requisition Date. If a discharge of any Charge/Mortgage held by @ corporation incorporated
pursuast to the Trust And Loan Compenies Act [Canada], Charlered Bank, Trust Company, Credit Unian, Caisse Populaire or Insurance Company
and which is not to be assumed by Buyer on completion, is rot available in regisirable form on completion, Buyer agrees to accept Seller’s lawyer's
personal underfaking lo obtain, out of the closing funds, a discharge in registrable form ond to register same, or cause same to be registered, on
tite within a reasonable period of time ahter complefion, provided that on or before completion Seller shall provide to Buyer o morigage statement
prepared by the morigagee setting out the balance required 1o obtain the discharge, and, where a realtime electronic cleared funds transfer system is
not being used, a direction executed by Seller directing payment to the mortgagee of the amount required fo obtcin the discharge out of the balance
due on completion.

INSURANCE: All buildings on the property and alt other things being purchased shall be and remain uniil completion at the risk of Seller. Pending
completion, Seller shall hold ol insurence policies, if any, and the proceeds thereof in trust for the parties as their interests may appeor and in the
even! of substantial damage, Buyer moy either terminate this Agreement and have all monies paid returned without interest or deduction or else
toke the proceeds of any insurance and complete the purchase. No insurance shell be transferred on completion. If Seller is taking back a Charge/
Mortgage, or Buyer is assuming o Charge/Mortgage, Buyer shall supply Seller with reasonable evidence of adequate insurance to protect Seller’s or

other morigagee's interest on completion.
s

INITIALS OF BUYER(S): INITIALS OF SELLERS(S):

The kndemarks REALTOR®, REAITORS®, MIS®, Multiple Listing Services® and associoted loges ore owned or controllad by
The Conadian Real Eslote Association [CREA] and identify the racl asiste professioncls who are bers of CREA and the

atnres quofity of services they provide. Used under license.
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15. PLANNING ACT: This Agreement shall be effective fo create an interest in the property only if Seller complies with the subdivision conirol pravisions
of the Planning Act by complefion and Seller covenants to proceed diligently at his expense to oblain any necessary consent by completion.

16. DOCUMENT PREPARATION: The Transfer/Deed shall, save for the Land Transfer Tax Affidavit, be prepared in registrable form at the expanse of
Seller, and any Charge/Morigage to be given back by the Buyer to Seller of the expense of the Buyer. If requested by Buyer, Seller covenants that the
Trenster/Deed 1o be delivered on completion shall contain the siatements contemplated by Section 50(22) of the Planning Act, R.5.0.1990,

17. RESIDENCY: [q] Subject to [b] balow, the Seller represents and warrants thot the Seller is not and on complefion will not be a non-resident under the

non-residency provisions of the Income Tax Act which representation and warranty shall survive ond not merge upon the complefion of this fransaction

and the Seller sholl deliver to the Buyer a statutory declaration that Seller is not then a non-resident of Canada;

{b] provided that if the Selfer is a non-resident under the non-residency provisions of the Income Tax Act, the Buyer shall be credited towards the

Purchase Price with the amount, if any, necessary for Buyer io pay to the Minister of National Revenue 1o salisfy Buyer's liability in respect of jax

payable by Seller under the non-residency provisions of the Income Tax Act by reason of this sale. Buyer shall not claim such credit if Seller delivers

on completion the prescribed cerlificate.

18

.

ADJUSTMENTS: Any rents, mortgage interesl, realty taxes including focal improvement rates and unmetered public o private utility charges and
unmetered cost of fuel, as applicable, shall ba apportioned and allowed 1o the day of completion, the day of completion itself to be apporticned to
Buyer.

19, TIME LIMITS; Time shall in all respects be of the essence hereof provided that the time for doing or completing of any matter provided for herein may
be extended or abridged by an agreement in writing signed by Selter and Buyer or by their respective lawyers who may be specifically authorized
in that regard.

20. PROPERTY ASSESSMENT: The Buyer and Seller hereby acknowledge thot the Province of Ontario has implemented current value assessment
and properties may be re-assessed on en annuat basis. The Buyer and Seller agree that aa claim will be made against the Buyer or Seller, or any
Brokerage, Broker or Salesperson, for any changes in property tax as a result of a re-assessment of the property, save and except any property faxes
that accrued prior to the completion of this transaction.

21. TENDER: Any tender of documents or money hereunder may be made upon Seller or Buyer or their respective iawyers on the day set for completion.
Money shall be tendered with funds drawn on a lawyer’s trust account in the form of a bank draft, certified cheque or wire transfer using the Large

7= Value Transler System.

24. LEGAL, ACCOUNTING AND ENVIRONMENTAL ADVICE: The parties acknowledge that any information provided by the brokerage is not
legal, tax or environmental advice, and that it has been recommended that the parties obtain independent professional advice prior to signing this
document.

25. CONSUMER REPORTYS: The Buyer is hereby notified that a consumer report containing credit and/or personal information
may be referred to in connection with this transaction,

26, AGREEMENT IN WRITING: if there is conflict or discrepancy between any provision added io this Agreement {including any Schedule attached
hereto} and any pravision in the standard pre-set portion hereof, the added provision shall supersede the standard pre-set provision to the extent of
such conflict or discrepancy. This Agreement including any Schedule atiached hereto, shall constitute the entire Agreement between Buyer and Seller.
There is no representation, warranty, collateral agreement or condition, which affects this Agreement other than as expressed herein. For the purposes
of this Agreement, Seller means vendor and Buyer means purchaser. This Agreement shall be read with all changes of gender or aumber required by
the cantext.

27. ELECTRONIC SIGNATURES: The parties hereto canseni and ogree to the use of electranic signaiures pursuant ta the Electranic Commerce Act
2000, §.0. 2000, c17 as amended from fime lo fime with respect to this Agreement and any other documents respecting this transaction.

28. TIME AND DATE: Any reference to o time and date in this Agreement shall mean the time and date where the property is localed.

os
INITIALS OF BUYER(S): @ INITIALS OF SELLERS(S):

The ttodemarks REALTORE, REAITORS®, MLS®, Mullipla Listing Services® and asseciated logos are owned or controfled by
The Canadian Rea! Estate Association [CREA] and identify the real estate professionals who are members of CREA and the
acuen quality of services they provide. Used under license.
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29. SUCCESSORS AND ASSIGNS: The heirs, executors, adminisirators, successors and assigns of the undersigned are bound by the terms herein.

SIGNED, SEALED AND DELIVERED in the presence of: IN WITNESS whereof | have hersunto set my hand and seal:
.............. TIMES 1010 INC. . e
Docusigned by . ® 9/15/2023
[Wﬂnes 5) ..................................................................... ( Buyer /Amho nzg@&éﬂf{;ﬁ? gﬁz&dﬂh ........................ IS0 [ Dgte} .................................

[Wilness) [Buyer/Autharized Signing Officer] {Seai) {Date)

I, the Undersigned Seller, agree to the abave offer. | hereby irrevocably instruct my lawyer to pay direclly to the brokerage(s) with whom | have agreed
jo pay commission, the unpaid balance of the commission jogether with applicable Harmonized Sales Tax {ond any other taxes s moy hereafter be
applicable}, from the proceeds of the sale prior to any payment to the undersigned on completion, as advised by the brokeragels] to my lowyer.

SIGNED, SEALED AND DELVERED in the presence of: [ WITNESS wherecf | have hereunto set my hand and seal:
2o ROMSPEN INVESTMENT CORPORATION (as trustee under power of sale)
éMMﬁ’laLpLO ‘9/15/2023 | 16:17 EDT
e %“'mg‘;;fz;d B | A ————

[Wilness) |Seal] [Date}

SPOUSAL CONSENT: The undersigned spouse of the Selter hereby consents to the disposition avidenced herein pursuant to the provisions of the Family
Law Act, R.5.0.1990, and hereby agrees jo execute all necessary of incidental documents to give full farce and effect to the sale avidenced herein.

[Witness} [Spouse} [Seni} [Date}
CONFIRMATION OF ACCEPTANCE: Notwithstanding cﬂytgi?ﬂgt}m%%necf herein fe the contrary, ! confirm this Agreement with oll changes both typed

and written was finally accepted by alt parties af ... this oo,

{Signature of Seli
INFORMATION ON BROKERAGE(S)

Listing Brokerage
8854 YONGE STREET RICHMOND HILL, ON L4c 074

C0-OP/BUYET BROKBIGEE - oo-cvooerssoors e b
............................................................................ i '5;'«':5és'p':'e'Es'é'ﬁfé5{%55}55&&?5‘ie'é'c'é}a'r'\iﬁs'né}mm”“”WW”“""“mm"M"“”"M””“””m'"“““
ACKNOWLEDGEMENT

| acknowledge receipt of my signed copy of this accepled Agreement of ! acknowledge receipt of my signed copy of this accepted Agreement of
Puschase and Sale ond | authorize the Brokerage fo forward o copy to my lawyer. | Purchase and L outhorize the Brokerage to forward g cppy ¢ lgwyer.
R | R S
A i

|Seller] [Dute}

Address FOr SEIVICE ..oveioe et eee et e e e

T L S
, Dickinson Wright LLP - David Preger, Lisa Come. & Paul Muchnik

SEMEr'S LAWYET .. ruonrueosesemsissssnsse sanaies cenen s ons st e s

AEEESS e e e e

DPreger@dicknsan-wnght com Phiucha: dickinson-wright com LCorne@dickinscn-viright com
BIQE oot eee et eeeeae e e sttt eeneea s e e T s
JA16-B46-4606
[Tel. Not {Fax. No {Tel. No} {Fax. Ne.)
FOR OFFICE USE ONLY COMMISSION TRUST AGREEMENT

To: Co-operaling Brokeroge shown on the foregoing Agreemen of Purchose and Sale:

In consideration for the Co-operating Brokerage procuring the foregoing Agreement of Purchase and Sdle, 1 hereby deciore that o!l moneys received or receivable by me in
connection with the Transoction as contemplated in the MLS® Rules and Regulalions of my Reo! Estate Board shail be receivable and held in frust. This agreement shall conslitute
a Commission Trus! Agreement as defined in the MLS Rules and shai! be subject o and govarned by the MLS® Rules pertaining fo Commission Trust.

D Bow'Slgnelttyand lime of the acceplance of the foregoing Agreement of Purchase and Scle. Acknowiedged by:

A erizedodvsgebevating Brokerage) 7 7 {Authorized 1o bind the Co-operaling Bickerage}

The teademarks REALTOR®, REALTORS®, MISE, Muitipie Listing Services® ond associoted lagos ore owned or confrofled by

The Conedian Reol Estale Associalion [CREA] and identify tha real estale professionais who are memhers of CREA ond the

Meled qunlity of services they provide. Used under license
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m Ontario Real Estate SchedUIQ A

Associati
Form 500 e Agreement of Purchase and Sale - Commercial

for use ir the Pravirce of Onlario

This Schedule is attached to and forms past of the Agreement of Purchase and Sule between:

BUYERS ...ooooene s s L0 T . e oot oot oo oo e , and

SELLER: ROMSPEN INVESTMENT CORPORATION (AS TRUSTEE UNDER POWER OF SALE)

for the purchase and sale of L3143 19th Avenue, Markham, ONTARIC L6C in8 =~~~ Markham .
September

..................................................................... datedthe oo O g ok e 2023

Buyer agrees to poy the balance os follows:

See Schedule "A".

This form myust be initialed by all parties to the Agreement of Purchase and Sale.

INITIALS OF BUYER(S): ke INITIALS OF SELLERS(S): @

The rodemarks REAITORE. REAITORSE, MLSE, Mutiiple Lisling Services® and associoled logos are owned or conirolled by
The Cancdiar Real Estole Assccialion (CREA! and identily Ihe real estale professiorals who are members of CREA and e
smime quality of services they provide. Used under license
& 2022, Onlario Redl Eslote Associotion L"OREA") All rights resarved. This lorm was developed by OREA lor 1ha use and repreduchion
by ils members ond licansess orly. Any ofher use or reproduclion is prohibiled except with prior writtan carsent of OREA. Do aot olter .
when printing ar reproducing the slondard presel portion. OREA bears ro liobility Jor your use of this form Form 500 Revised 2022 Page 6of b
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Schedule "A" to the agreement of purchase and sale regarding 3143 19th Avenue,
Markham, Ontario between TIMES 1010 INC., as Buyer, and ROMSPEN
INVESTMENT CORPORATION (AS TRUSTEE UNDER POWER OF SALE), as
Seller.

1. The following terms shall have, for all purposes of the Agreement, the following meanings:

a. “Agreement” means collectively, the OREA Form, all schedules and exhibits
attached thereto;

b. “Approval and Vesting Order” means an order or orders made by the Court
approving this Agreement and the herein contemplated transaction and vesting in
the Buyer or to whomever it may direct all the right, title and interest of TUNG
KEE INVESTMENT CANADA LTD. in the Property free and clear of all
Encumbrances (except for the Permitted Encumbrances), in form and substance
satisfactory to the Receiver and the Buyer, acting reasonably. For greater certainty,
the vesting portion of the “Approval and Vesting Order” shall be substantially in
the form of the model of approval and vesting order approved by the “Ontario
Commercial List Users Committee™;

c. “Assignee” has the meaning ascribed thereto in Section 12 of this Schedule “A™

d. “Business Day” means a day of the week other than a Saturday, Sunday, statutory
or civic holiday, in the Province of Ontario;

e. “Buyer’s Conditions” has the meaning ascribed thereto in Section 7(a) of this
Schedule “A™;

f. “Buyer’s Condition Date” has the meaning ascribed thereto in Section 7(a) of this
Schedule “A™;

g. “Closing", “closing”, “Closing Date”, “closing date”, “Completion”,
“completion”, “Completion Date” and “completion date” cach mean the
completion date set out in Section 4 of this Schedule “A™;

h. “Court” means the Ontario Superior Court of Justice (Commercial List);

i. “Deposit” shall, collectively, mean the First Deposit and Second Deposit;

j. “Encumbrance” means any mortgage, charge, pledge, hypothecation, lease,
security interest, trust, deemed trust (statutory or otherwise) assignment, lien
(statutory or otherwise), claim, title retention agreement or arrangement, restrictive
covenant, rights of way, easements, encroachments, reserves, or other encumbrance
of any nature or any other arrangement or condition which, in substance, secures
payment or performance of an obligation;

k. “First Deposit” has the meaning ascribed thereto in Section 3 (a) of this Schedule

“AT

“H.S.T.” means the Harmonized Sales Tax under the Excise Tax 4ct (Canada);

m. “Leases” means all offers to lease, agreements to lease, leases, rental agreements,
renewal or amendments thereto, and other rights or licences granted by or on behalt
of the Seller or its predecessor in title to possess or occupy space within the
Property, in each case as amended, renewed or otherwise varied, and guarantees,
letters of credit and/or indemnities of the obligations thereunder; “Lease” means

any one of the Leases;
1S
initials of Buyer: @ initiots of Seller;

—
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n. “Mortgage” means, collectively, the charge registered against title to PINs 03055-
0379 (LT) and 03055-0380 (LT) on August 30, 2022 in favour of the Seller as
Instrument No. YR3470724, and the charge registered against title to PIN 03055-
0377 (LT) on Jjanuary 27, 2022 in favour of the Seller as Instrument No.
YR3373212;

0. “Permitted Encumbrances” means those Encumbrances listed in Schedute "E"
attached hereto;

p. “Property” means collectively, the lands and premises, together with all fixtures
{excluding Seller trade fixtures), alterations, additions and appurtenances
whatsoever and all chattels belonging to the Seller and included in the Purchase
Price, legally described as firstly, PART LOT 30 CONCESSION 4 DESIGNATED
AS PARTS 8 AND 9 PLAN 65R39839; SUBJECT TO AN EASEMENT IN
GROSS OVER PARTS 1 TO 3 INCLUSIVE PLAN 65R39880 AS INYR3454770;
CITY OF MARKHAM, being all of PIN 03055-0377 (LT), secondly, PART LOT
30, CONCESSION 4, PARTS 1, 4 & 5 PLAN 65R39839; SUBJECT TO AN
EASEMENT IN GROSS OVER PARTS 7 & 8 PLAN 65R39880 & PART 2 PLAN
65R39948 AS INYR3455770; CITY OF MARKHAM, being all of PIN 03055-
0379 (LT), and thirdly, PART LOT 30, CONCESSION 4, PARTS 2, 6 & 7 PLAN
65R39839: SUBJECT TO AN EASEMENT IN GROSS OVER PARTS 4 & 5
PLAN 65R39880 AS IN YR3455770; CITY OF MARKHAM, being all of PIN
03055-0380 (LT):

q. "Receiver” means, if applicable, a court appointed receiver of the assets,
undertakings and properties of TUNG KEE INVESTMENT CANADA LTD.,
including, but not limited to the Property, pursuant to a Court order to be registered
on title to the Property;

r. “Receiver's Certificate” has the meaning ascribed thereto in Section 10 of this

Schedule “A™;

s. “Requisition Date” has the meaning ascribed thereto in Section 6 of this Schedule
\.bA"';

t. “Romspen” means Romspen Investment Corporation (As Trustee Under Power of
Sale);

u. “Second Deposit” has the meaning ascribed thereto in Section 3 (b) of this
Schedule “A™; and

v. "OREA Form” means the OREA standard form of Commercial Agreement of
Purchase and Sale to which this Schedule “A™ is attached.

2. All capitalized terms not otherwise defined in this Schedule “A” shall have the meanings
ascribed to them elsewhere in the Agreement.

3. Payment of the Purchase Price

The Purchase Price shall be payable by the Buyer to the Seller, on Closing, subject to the
usual adjustments, as follows:

Initials of Buyer: @ initials of Seller:
13223004-01167380.DOCX:S
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a. as to the sum of ONE MILLION (5§1,00,000.00) DOLLARS (the “First Deposit™)
by electronic wire transfer delivered to the Deposit Holder, in trust, within two (2)
Business Days after the execution and delivery of this Agreement by both parties,
pending the completion or other termination of this Agreement and to be credited
to the Buyer on account of the Purchase Price on the Closing Date;

b. as to the sum of TWO MILLION (5$2,000,000.00) DOLLARS (the “Second
Deposit”) by electronic wire transfer delivered to the Deposit Holder, in trust,
within two (2) Business Days following waiver of satisfaction of the Buyer's
Conditions, pending the completion or other termination of this Agreement and to
be credited to the Buyer on account of the Purchase Price on the Closing Date; and

c. as to the balance of the Purchase Price, by same day wire transfer delivered to the
Seller’s solicitors pending completion of the within transaction and payable to the
Seller, or as it may direct in writing, on the Closing Date.

4. Closing Date

The Closing Date of this Agreement shall be November 15t 2023 (the “Closing Date”).
In the event the Closing Date falls on a non-Business Day, the Closing Date shall be the
following Business Day.

3. Deposit

The Deposit shall be paid to the Seller or as the Seller may direct in writing on account of
the Purchase Price upon the completion of this transaction. Following any waiver of the
Buyer’s Condition, should this transaction fail to be completed for any reason other than
the Buyer’s sole default, then the Deposit and any interest eamed thereon shall forthwith
and without deduction, be returned to the Buyer.

6. Requisition Date

The title of the Seller to the Property on Closing shall be a good and marketable title in fee
simple free from all encumbrances whatsoever, including, but not limited to any mortgages.

The Buyer shall be allowed up to the Buyer’s Condition Date (the “Requisition Date™) to
examine the title to the Property at its own expense. [f any objection to the Seller’s title to
the Property is made in writing to the Seller and/or the Seller’s solicitor at any time up to
and including the expiry of the Requisition Date which the Seller is unable to remove,
remedy or satisfy and which the Buyer will not waive, then notwithstanding any
intermediate acts or negotiations with respect to such objections this Agreement shall be
terminated in which case the Deposit shall be repaid to the Buyer with interest and without
deduction and the parties shall have no further obligations or liabilities hereunder save for
those specified to survive termination. Except for any such objections so made prior to the
expiry of the Requisition Date and except for any new matter arising thereafter or going to

Inifials of Buyer; @ inificis of Setler:
13223004-01167380.D0OCK:5
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the root of the title or any objections made thereafter in respect of any new Encumbrance,
the Buyer shall be conclusively deemed to have accepted Seller’s title to the Property.

7. Buyer’s Conditions

a. This Agreement is conditional until September 30, 2023 (the “Buyer's Condition
Date™), upon the Buyer being satisfied in their sole, absolute, arbitrary and
subjective discretion with each of the following conditions or having waived each
of the following conditions (collectively, the “Buyver’s Conditions”), each of
which is for the Buyer’s exclusive benefit and may be waived by the Buyer, in
whole or in part at its sole, absolute, arbitrary and subjective discretion, and any
one or more of which, if not satisfied or waived, will relieve the Buyer of
any obligation under this Agreement:

i.  the Buyer arranging at its own expense, arranging for a Phase | and/or
Phase 2 environmental assessment of the Property, but not limited to Phase
1 and/or Phase 2 environmental assessment of the Property, and being
satisfied in the Buyer's sole, absolute, arbitrary and subjective discretion
with the state and condition of the Property; and

ii.  the Buyer shall be satisfied with its due diligence review of whatever
searches and investigations the Buyer, in its sole, absolute, arbitrary and
subjective discretion, deems advisable with respect to the Property
including, without limitation, title to the Property, zoning and development
approvals, and all encumbrances thereon, physical and engineering
inspections of the Property to determine, among other things, the structural
condition and state of repair of any improvements located on the Property,
compliance with all laws and regulations (including environmental and
zoning regulations and the official plan), any agreements or contracts with
third parties affecting the Property, environmental audits, and any other
matters of interest to the Buyer with respect to the Property (including the
economic feasibility of the within transaction) and the Buyer is satisfied,
in its sole, absolute, arbitrary and subjective discretion, with the resulis of
all such searches, investigations and analyses.

b. The Buyer shall have until 7:00 p.m. eastern standard time on the Buyer's
Condition Date to advise the Seller or the Seller’s solicitor in writing whether it is
satisfied with the Buyer's Conditions. If the Buyer delivers to the Seller or the
Seller's solicitors written notice that it has elected not to proceed with the purchase
of the Property or in the event that the Buyer does not deliver to the Seller or the
Seller's solicitors written notice of its satisfaction with or waiver of the Buyer's
Conditions within the aforementioned time period, then this Agreement shall be
automatically terminated and the First Deposit together with all interest accrued
thereon, if any, shall be returned to the Buyer forthwith, and neither party hereto
shall have any further obligation or liability to the other party.

Initicls of Buyer: @ initials of Selter;

13223004-01167380.D0CX:5
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& Operation of the Property
a. INTENTIONALLY DELETED.

b. Prior to Closing, the Seller shall not enter into any contract or agreement affecting
the Property or agree to amend, modify, vary, terminate, surrender or cancel any
existing agreement affecting the Property without the prior written approval of the
Buyer.

9. Closing Deliveries of Romspen

In the event the Seller remains Romspen on Closing, Romspen shall deliver to the Buyer
the following (with all documentation to be in a form satisfactory to the Buyer’s solicitor):

a. Transfer/Deed by Power of Sale for the Property in registrable form, engrossed as
directed by the Buyer, with the prescribed solicitor’s statements completed;

b. an undertaking by Romspen to readjust any errors, omissions or changes in the
Statement of Adjustments, provided that any post-Closing adjustments will onty be
made 1if brought to Romspen’s attention, by written notice, within 30 days of the
Closing. otherwise there will be no adjustments whatsoever following the Closing.

¢. adirection re: funds;

d. a Court order providing for the following instruments to be vacated and/or deleted
from title to the Property on Closing:

i. Construction Lien registered on April 14, 2023 as Instrument No.
YR3541410; and

. Certificate registered on June 16, 2023 in favour of DX STRATEGIES
INC. as Instrument No. YR3563830.

e. the Transfer/Deed by Power of Sale shall provide for the following instruments to
be, at the discretion of the Land Registry Office, discharged from title to the
Property on Closing or validly cut out from title to the Property pursuant to the
power of sale proceedings completed herein in accordance with Part III of the
Mortgages Act (Ontario):

1. Charge registered on March 26, 2020 in favour SOW CAPITAL

ONTARIO LIMITED and JIAYI INTERNATIONAL INVESTMENTS
LTD. as Instrument No. YR3083072;

Initials of Buyer: @ initials of Setier:
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ii.  Notice of Assignment of Rents registered on March 26, 2020 in favour
SOW CAPITAL ONTARIO LIMITED and JIAYI INTERNATIONAL
INVESTMENTS LTD. as Instrument No. YR3083073;

iii.  Transfer of Charge registered on May 7, 2021 in favour SOW CAPITAL
ONTARIO LIMITED as Instrument No. YR3247257,

iv.  Notice of Assignment of Rents registered on May 7, 2021 in favour SOW
CAPITAL ONTARIO LIMITED as Instrument No. YR3247258;

v.  Transfer of Charge registered on May 7, 2021 in favour F A CREDIT
SOLUTIONS CANADA INC. and SOW CAPITAL ONTARIO
LIMITED as Instrument No. YR3300382;

vi.  Notice of Assignment of Rents registered on January 27, 2022 in favour of
ROMSPEN INVESTMENT CORPORATION as Instrument No.
YR3373213;

vii.  Charge registered on January 27, 2022 in favour of AMBER
MORTGAGE INVESTMENT CORP. as Instrument No. YR3373214;

viil.  Notice of Assignment of Rents registered on January 27, 2022 in favour of
AMBER MORTGAGE INVESTMENT CORP. as Instrument No.,
YR3373215;

ix.  Charge registered on January 27, 2022 in favour of 2149602 ONTARIO
INC. as Instrument No. YR3373216;

x.  Notice of Assignment of Rents registered on January 27, 2022 in favour of
2149602 ONTARIO INC. as Instrument No. YR3373217;

xi.  Transfer of Charge registered on January 27, 2022 in favour of SOW
CAPITAL ONTARIO LIMITED as Instrument No. YR3373218;

xii.  Charge registered on January 27, 2022 in favour of PA, FRANK and
TUNG, STEPHEN as Instrument No. YR3373219;

xill.  Postponement registered on January 28, 2022 in favour of ROMSPEN
INVESTMENT CORPORATION as Instrument No. YR3373403;

xiv.  Postponement registered on January 28, 2022 in favour of AMBER
MORTGAGE INVESTMENT CORP as Instrument No. YR3373404;

Initials of Buyer: @ initicls of Selier:
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xv.  Postponement registered on January 28, 2022 in favour of 2149602
ONTARIO INC. as Instrument No. YR3373405;

xvi.  Notice registered on February 24, 2022 in favour of 2149602 ONTARIO
INC. as Instrument No. YR3385745:;

xvil.  Postponement registered on March 22, 2022 in favour of THE
CORPORATION OF THE CITY OF MARKHAM as Instrument No.
YR3397627;

xviil.  Postponement registered on March 22, 2022 in favour of THE
CORPORATION OF THE CITY OF MARKHAM as Instrument No.
YR3397628;

xix.  Postponement registered on March 22, 2022 in favour of THE
CORPORATION OF THE CITY OF MARKHAM as Instrument No.
YR3397629;

xX.  Postponement registered on March 22, 2022 in favour of THE
CORPORATION OF THE CITY OF MARKHAM as Instrument No.
YR3397630;

xxi.  Postponement registered on March 22, 2022 in favour of THE
CORPORATION OF THE CITY OF MARKHAM as Instrument No.
YR3397631;

xxil.  Notice registered on June 17, 2022 in favour of 2149602 ONTARIO INC.
as Instrument No. YR3440956;

xxiii.  Postponement registered on June 17, 2022 in favour of PA, FRANK and
TUNG, STEPHEN as Instrument No. YR3440959;

xxiv.  Postponement registered on June 17, 2022 in favour of 2149602
ONTARIO INC. as Instrument No. YR3441040;

xxv.  Notice registered on July 4, 2022 in favour of AMBER MORTGAGE
INVESTMENT CORP. as Instrument No. YR3447697;

kxvi.  Postponement registered on July 20, 2022 in favour of ALECTRA
UTILITIES CORPORATION as Instrument No. YR3454771;

xxvil.  Postponement registered on July 20, 2022 in favour of ALECTRA
UTILITIES CORPORATION as Instrument No. YR3454772;

inificds of Buyer: a initials of Seller:

13223004-01167380.00CX:5



135

DocuSign Envelope 10: BEZESESD-E11B-4492-86AB-ACC58E74A227

xxviii.  Postponement registered on July 20, 2022 in favour of ALECTRA
UTILITIES CORPORATION as Instrument No. YR3454773;

xxix.  Postponement registered on July 20, 2022 in favour of ALECTRA
UTILITIES CORPORATION as Instrument No. YR3453774;

xxx.  Postponement registered on July 20, 2022 in favour of ALECTRA
UTILITIES CORPORATION as Instrument No. YR3454775;

xxxi.  Notice of Assignment of Rents registered on August 30, 2022 in favour of
ROMSPEN INVESTMENT CORPORATION as Instrument No.
YR3470725;

xxxil.  Charge registered on August 30, 2022 in favour of AMBER MORTGAGE
INVESTMENT CORP. as Instrument No. YR3470726;

xxxiil.  Notice of Assignment of Rents registered on August 30, 2022 in favour of
AMBER MORTGAGE INVESTMENT CORP. as Instnunent No,
YR3470727,

xxxiv.  Charge registered on August 30, 2022 in favour of 2149602 ONTARIO
INC. as Instrument No. YR3470728.

xxxv.  Notice of Assignment of Rents Registered on August 30, 2022 in favour
of 2149602 ONTARIQ INC. as Instrument No. YR3470729;

xxxvi.  Charge registered on August 30, 2022 in favour of PA, FRANK and
TUNG, STEPHEN as Instrument No. YR3470730;

xxxvil.  Charge registered on August 30, 2022 in favour of SOW CAPITAL
ONTARIO LIMITED as Instrument No. YR3470731;

xxxviii.  Notice of Assignment of Rents registered August 30, 2022 in favour of
SOW CAPITAL INVESTMENTS LIMITED as Instrument No.
YR3470732,

xxxix.  Notice registered on December 6, 2022 in favour of 2149602 ONTARIO
INC. as Instrument No. YR3505530;

xl.  Notice registered on December 6, 2022 in favour of 2149602 ONTARIO
INC. as Instrument No. YR3505533;

Initicls of Buyer: @ initials of Seller:
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xli.  Postponement registered on December 6, 2022 in favour of 2149602
ONTARIO INC. as Instrument No. YR3505547;

xlii.  Postponement registered on December 6, 2022 in favour of 2149602
ONTARIO INC. as Instrument No. YR3505555;

xliii.  Postponement registered on December 6, 2022 in favour of 2149602
ONTARIO INC. as Instrument No. YR3505559;

xliv.  Postponement registered on December 6, 2022 in favour of 2149602
ONTARIO INC., as Instrument No. YR3505567;

xlv,  Transfer of Charge registered on January 9, 2023 in favour of MILTOM
SERVICES LIMITED and SOW CAPITAL ONTARIO LIMITED as
Instrument No. YR3513700;

xlvi.  Transfer of Charge registered on January 9, 2023 in favour of MILTOM
SERVICES LIMITED and SOW CAPITAL ONTARIO LIMITED as
[nstrument No. YR3513701;

xlvii.  Notice registered on April 5, 2023 in favour of SOW CAPITAL
ONTARIO LIMITED as Instrument No. YR3538686;

xlviil.  Notice registered on April 5, 2023 in favour of SOW CAPITAL
ONTARIO LIMITED as Instrument No. YR3538687;

xlix.  Notice of Change of Address registered on April 17, 2023 as Instrument
No. YR3541425; and

. Notice of Change of Address registered on April 17, 2023 as Instrument
No. YR3541426.

On Closing. the Buyer shall deliver to the Seller the following:

a. the balance due on closing, payable to the Seller’s solicitor or as it may direct in
writing;

b. a certificate and indemnity of the Buyer for H.S.T. as contemplated in Section 13
of this Schedule “A™;

¢. an undertaking by the Buyer to readjust any errors, omissions or changes in the
Statement of Adjustments, provided that any post-Closing adjustments will only be

initicils of Buyer: Initicls of Sefier:
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made if brought to the Buyer’s attention, by written notice, within 30 days of the
Closing, otherwise there will be no adjustments whatsoever following the Closing.;

d. a written title direction if title is to be granted to a party other than the Buyer; and

e. such further and other closing documents as contemplated by this Agreement or as
otherwise may be required by the Seller’s solicitor, acting reasonably.

10. Closing Deliveries of Receiver

In the event the Seller is the Receiver on Closing, the Receiver shall deliver to the Buyer
the following (with all documentation to be in a form satisfactory to the Buyer’s solicitor):

a. an undertaking by the Receiver to readjust any errors, omissions or changes in the
Statement of Adjustments, provided that any post-Closing adjustments will only be
made if brought to the Receiver’s attention, by written notice, within 30 days of the
Closing, otherwise there will be no adjustments whatsoever following the Closing;

b. a bring down certificate of the Receiver confirming the accuracy as of Closing of
all warranties and representations of the Receiver contained in Section 12 of this
Schedule “A”;

c. the Approval and Vesting Order;

d. such further and other closing documents as contemplated by this Agreement or as
otherwise may be required by the Buyer’s solicitor, acting reasonably.

Forthwith following Closing and no later than twenty-four (24} hours following Closing,
the Receiver shall immediately deliver to the Buyer the executed receiver certificate in the
form contemplated by the Approval and Vesting Order (the "Receiver's Certificate™)
confirming that the herein contemplated transaction has been completed and title to the
Property shall vest in the Buyer effective immediately upon receipt of the Receiver’s
Certificate. The Seller shall file the Receiver’s Certificate with the Court within a
reasonable time following Closing and shall deliver to the Buyer a copy of same.

I1. Covenants of Romspen Investment Corporation (As Trustee Under Power of Sale)

Romspen covenants and agrees to make commercially reasonable efforts, prior to the
Closing Date, to satisfy the Buyer that TUNG KEE INVESTMENT CANADA LTD. is
not a non-resident within the meaning of Section 116 of the Income Tax Act (Canada).

inifials of Buyer: @ Initicis of Seiler:
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12. Covenants, Representations and Warranties of the Receiver

If applicable, upon the assignment and assumption of this Agreement from Romspen to the
Receiver, the Receiver represents and watrants to and in favour of the Buyer that, as of the
date of the aforementioned assignment and assumption of this Agreement and on the
Closing Date:

a) the Receiver has been duly appointed as the receiver of the Property pursuant to a
appointment order from the Court and has full right, power and authority, subject
to obtaining the Approval and Vesting Order prior to Closing, to sell the Property,
in accordance with the terms and conditions of this Agreement and the Approval
and Vesting Order; and

b) the Receiver is not a non-resident of Canada for purposes of Section 116 of the
Income Tax Act (Canada).

All of the representations and warranties contained in this Section 11 of Schedule “A” shall
survive the Closing Date and shall continue in full force and effect for the benefit of the
Buyer thereafier

13. H.S.T.

No H.5.T shall be paid by the Buyer to the Seller with respect to the purchase by the Buyer
of the Property provided that the Buyer provides to the Seller on or prior to the Closing
Date a certificate of the Buyer containing the Buyer’s registration number for the purposes
of such tax imposed under the Excise Tax Act (Canada) and containing the undertaking of
the Buyer to self assess for HS.T. and indemnify the Seller from any H.S.T. payable in
this transaction. In the event the aforementioned certificate is not provided to the Seller on
or prior to the Closing, the Buyer shall pay to the Seller the applicable H.S.T. on Closing.

14. Assignment

The Buyer shall have the right to assign this Agreement to any person or persons,
partnerships, corporation or corporations as may be designated by the Buyer in its
discretion, or to cause title to the Property to be taken in a name other than the Buyer herein
(any party so designated by the Buyer being hereinafter referred to as the “Assignee”),
provided that the Buyer shall deliver to the Seller, a written covenant of such Assignee to
be bound by the provisions of this Agreement. Upon such assignment the originally named
Buyer shall be relieved of all obligation and liability whatsoever pursuant to the provisions
of this Agreement and the Assignee shall be deemed to be the party hereinbefore originally
named as the Buyer.

In the event a Recetver is appointed for the Property, the Buyer and Romspen acknowledge
and agree that Romspen shall have the right to assign this Agreement to the Receiver.

s
Initiais of Buyer: @ Inificts of Seiler:
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15. Notice

Notwithstanding any other provision of this Agreement, including Section 3 of the OREA
FORM, any notice to be given or document to be delivered to the Seller or Buyer pursuant
to this Agreement will be sufficient if delivered personally, by facsimile transmission,
digital, electronic scan or email, or sent by prepaid registered mail to the Seller’s solicitor
or Buyer’s solicitor. Any written notice or delivery of documents given in this matter will
be deemed to have been given and received on the day of delivery if delivered personally
or by facsimile transmission, digital, electronic scan or email. Facsimile signatures or
electronically or digitally scanned signatures (pdf or similar format) shall be deemed to be
original signatures and any notice to be given or document to be delivered may be executed
in counterpart.

16. Access

Upon acceptance of this Agreement and after the First Deposit is submitted, the Buyer
and/or Buyer's inspector and/or Buyer's authorized agents shall be permitted access to the
Property and the Seller shall cooperate in providing such access for purposes of conducting
any testing, surveying and/or inspections as provided for herein. The Buyer shall at the
Buyer's sole expense forthwith repair any damage done to the Property resulting from such
inspections, and indemnify the Seller with respect to any and all damages or claims arising
from the Buyer's access and activities on the Property, Provided further, the Buyer shall
each time separately, notify the Seller, Seller's agent or solicitor not less than 24 hours in
advance of the requested access and that the visits shall occur at each times, that are
mutually agreed upon by the parties.

17. Obligation to Complete

i.  The Buyer's obligation to carry out the transaction contemplated by this Agreement,
is subject to each of the following conditions until on or before the Closing Date or
such other date as may be specified, which conditions are for the sole benefit of the
Buyer and which may be waived by the Buyer in its sole, absolute, unfettered and
arbitrary discretion:

a. Representations and Warranties - That all of the covenants, representations
and warranties of the Recetver set out in this Agreement shall be materially
true and accurate with the same effect as if made on and as of the Closing
Date; and;

b. Performance of Terms, Covenants and Conditions - All of the terms,
covenants and conditions of this Agreement to be matertally complied with
or performed by Romspen and/or the Receiver, as applicable, on or before
the Closing Date shail have been complied with or performed.

In the event that any of the above conditions, contained in Section 17 (i) (a) and
Section 17 (1) (b) of this Schedule “A”, are not materially complied with within any

initials of Buyer: @ tniticis of Seller:
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time period prescribed therefor and the Buyer is unwilling to waive the same, then
the Buyer shall be entitled to terminate this Agreement, whereupon the Buyer shall
have no further liability to the Seller under this Agreement and the Buyer shall be
entitled to an immediate return of the Deposit with interest and without deduction.

ii.  The Buyer's obligation to carry out the transaction contemplated by this Agreement,
is further subject to the following condition, which condition is for the sole benefit
of the Buyer and which may be waived by the Buyer in its sole, absolute, unfettered
and arbitrary discretion (in the event of such waiver Section 17 (iii) (a) shall apply):

a. Appointment of Receiver and Approval and Vesting Order ~ On or before
October 16", 2023 the Seller shall have obtained a court order appointing a
Receiver for the Property and the Receiver shall have been authorized by the
Court to complete the herein contemplated transaction with the Buyer pursuant
to an Approval and Vesting Order.

iii.  Notwithstanding any other term or condition contained in this Agreement or
elsewhere, in the event that the above condition, contained in Section 17 (ii) (a) of
this Schedule “A”, is not materially complied with within the time period
prescribed therefor, then the Buyer will have five (5) Business Days to elect one
of the following options, in its sole, absolute, unfettered and arbitrary discretion:

a. completing the herein contemplated transaction with Romspen under power of
sale and pursuant to the Mortgage and Part 111 of the Mortgages Act (Ontario)
and in accordance with the power of sale provisions of the herein agreement,
on the Closing Date; or

b. terminate this Agreement, whereupon the Buyer shall have no further Hability
to the Seller under this Agreement and the Buyer shall be entitled to an
immediate return of the Deposit with interest and without deduction.

The Buyer's option to complete or terminate, as aforesaid under this Section 17 (it}
(a) of this Schedule “A™ shall be exercised by the Buyer by notice in writing to the
Seller or Setler’s solicitor, within five (3) Business Days following October 16",
2023, failing which the Buyer shall be deemed to have elected to terminate the
Agreement, whereupon the Buyer shall have no further liability to the Seller under
this Agreement and the Buyer shall be entitled to an immediate return of the Deposit
with interest and without deduction,

18. Tender

Any notice, approval, waiver, agreement, instrument or communication permitted, required
or contemplated in this Agreement may be given or delivered and accepted or received by
the Buyer’s solicitors on behalf of the Buyer and by the Seller’s solicitors on behalf of the
Seller and any tender of closing documents and the balance of the Purchase Price may be
made upon the Seller’s Solicitors and the Buyer’s Solicitors, as the case may be. The Seller

initicis of Buyer: @ initicis of Setier:
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and Buyer acknowledge and agree that insofar as the tender of any documents to be
electronically registered is concerned, the tender of same will be deemed to be effective
and proper when the solicitor for the party tendering has completed all steps required by
Teraview in order to complete this transaction that can be performed or undertaken by the
tendering party’s solicitor without the cooperation or participation of the other party’s
solicitor, and specifically when the tendering party’s solicitor has ¢electronically “signed”
the transfer/deed under power of sale and any other closing document, if any, to be
electronically registered for completeness and granted access to the other party’s solicitor
to same, but without the necessity of the tendering party’s solicitor actually releasing such
documents to the other party's solicitor for registration.

19. Buyer Covenant

On or prior to the Buyer’s Condition Date, the Buyer shall provide to the Seller satisfactory
evidence that it has sufficient financial resources or has arranged sufficient financing to
complete the transaction contemplated herein. In the event the aforementioned condition is
not satisfied on or prior to the Buyer's Condition Date, then this Agreement shall be
automatically terminated and the First Deposit together with all interest accrued thereon, if
any, shall be returned to the Buyer forthwith, and neither party hereto shall have any further
obligation or liability to the other party.

20. Execution

This Agreement may be executed in counterpart and transmitted by facsimile or other form
of electronic transmission, and when so executed shall be deemed an original and when
taken together shall constitute one and the same instrument.

initials of Buyer: ‘a initials of Seller;
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SCHEDULE "B" TO THE AGREEMENT OF PURCHASE AND SALE

For 3143 19® Avenue Markham Ontario L6C 1L8 (Address for the "Property") ROMSPEN INVESTMENT CORPORATION (AS TRUSTEE
UNDER POWER OF SALE(Selier)

Saleto TIMES 1010 INC. (Buyer[s])

The following terms replace. modify or add to other terms of the Agreement of Purchase and Saie to which it is appended. The terms in this Schedule override
any other term or condition of the agreement. Any matter provided for in this Schedule as well as any other part of the Agreement shall be settled by a broad
construction of the applicable term in this Schedule. Notwithstanding the foregoing, this Schedule "8" shall onty apply in the event the Buyer elects {o

complete this transaction, pursuant to Section 17 {iii) (a) of Schedule "A".

2, The Buyer acknowledges that the Seller is selling the lands and premises to the Buyer in exercise of the Power of Sale provisions
contained in a mortgage (the "Mortgage”) the Seller holds on the Property. The Buyer agrees to accept title pursuant to the rights of the Seller
under its mortgage and in accordance with the terms of the Mortgage and Part il of the Mortgages Act (Ontario), as same may be amended from

time fo time,

3. The Seller represents herein that there is a default under the terms of its morigage as of the date hereof which default entitles the Seller
to exercise its rights of Power of Sale. The Transfer/Deed shatl exclude the implied covenants in Subsection 5(1) (i) {i) and {(§i) of the Land

Registration Reform Act (Ontario). The Transfer/Deed shall contain the appropriate law statements, in Teraview, as determinad bﬁ the solicitor for
the Seller and Buyer, both acting reasonably, that the sale herein com@lles with the provisions of the Charge/Mortgage, the Mortgages
Act of Ontario, and if applicable the Bankruptcy and Insolvency Act (Canada), the Condominium Act, the Construction Lien Act and the
Farm Debt Mediation Act {Canada)}. The Seller covenants and agrees to provide a true and comlrlete copr of the Notice of Sale in the
form prescribed by Part I of the Mortgac};es Act {Ontario), that was served u;}:}on all parties entitled thereto in connection with the sale
of the Pro?erty pursuant te the rights of the Vendor under the Mortgage, to the Buyer and their solicitor within ten (10) days following
the mutual execution of this Agreement.

4, The Buyer shall purchase the Property as it exists at the present time without representation, warranty or condition with respect to the
fitness, condition, zoning or lawful use of the Property. The Seller makes no representations or warranty with respect to any defects in workmanship,
state of repair or location of structures, walls, retaining walls or fences {freestanding or otherwise). The Seller shall have no responsibility
whatsoever to remedy any defect, comply with any work orders, or complete any unfinished work. The Buyer will accept the Property "as is" on
the day of closing and acknowledges that it has relied entirely upon its own inspections and investigations with respect to the guantity, quality and
value of the Property. The Seller shali not be required to discharge any morigages, liens or other encumbrances registerad subsequent to the
Charge/Mortgage of Land under which the Power of Sale is being exercised, so long as same are extinguished on closing by operation of law,
pursuant to the Part Il provisions of the Mortgages Act (Ontario).

5. The Buyer agrees that the Seller may, in its absolute discretion accept, on or befare the expiry of the Buyer's Condition Date, redemption
of the Mortgage in whole or in part, by any party having an interest in the Property and, thereupon, the Selter may terminate this agreement witho
ut liability of any kind {o the Buyer and the deposit shall be returned to the Buyer forthwith with interest and without deduction.

6. The Buyer agrees (o accept the Praperty regardless of any order affecting the Property regarding its condition or use (including deficiency
or other nolices, compliance requests, work and other orders) and subject to all judicial, municipat or any other governmental by- laws, agreements,
restrictions (registered or unregistered}, or orders as well as any registered restriction agreements or covenants which run with the kand as of the
acceptance date of this Agreement. Without limiting the generality of the foregoing, the Buyer agrees to accept title to the Propenly subject to any
registered easements in favour of any utility and further agrees to accept any standard municipal subdivision agreements with the Municipality
registered on the title to the Property as of the acceptance date of this Agreement, providing each has been compfied with, or providing securily
has been posted to ensure compliance and completion, as evidenced by a letter from the relevant Municipality. The Buyer further agrees to accept
the Property subject fo rights of way, easements, covenants that run with the land or mingr encroachments by buildings or fences on the subject
Property or adjoining properties or streets that exist as of the acceptance date of this Agreement, all municipal and other development and sewer
levies, fees, imposts and charges and all amounts added to the tax roll {other than realty taxes imposed on the assessment of the Property and
public utilities which are a lfen prior to the Mortgage). in all cases regardiess or whether thare is compliance. If the Properly is oil heated, the Buyer
accepts the oil fank in its "as is" condition. Notwithstanding the foregoing, all unpaid realty taxes and local improvements charges shall be adjusted
as of the day of closing.

7. In the event any issue is raised with respect to the exercise of the Power of Sale by the Selter which affects the Seller's ability to transfer
title to the Property in accordance with this Agreement by requisition, notice, certificate of pending litigation or any other manner, or if vacant
possession cannot be provided, the Seller may at its option extend the closing date for a period or periods of time not exceeding 50 days in total.
If the Seller is unabie to resolve any such issue by the expiry of the extension period or periods, the Seller at its sole option may terminate this
Agreement withowt liability of any kind to the Buyer and the deposit shali be forthwith returned to the Buyer with interest and without deduction.

8. Notwithstanding any other clauses set out in this Agreement, the purchase price herein shalt not include any chattels. The Seller agrees
ta self only such interest as it may have in the fixtures and chattels as referred to in the Agreement of Purchase and Sale and/for located on the
Property and does not guarantee title to the chattels nor does it warrant the condition or state of repair of the chattels. The Seller shall deliver
possession of the said fixtures and chattels found on the Property "as is" on closing without bill of sale, warranty, security interest discharge, or
title documentation and shall make no further adjustments or abatements in the purchase price with respect thereto. The Seller shall not be
obligated to remove any chattels prior to closing.

9, The Seller covenants that it has done no act to encumber the Property as at the date hereof and the Seller covenants that it shall do ne

act to encumber the Property from the date of acceptance hereof to the date of closing. The Seller shatl not sell or dispose of the Property between

the date hereof and the date of closing. The Seller shall not be required to furnish or produce any abstract, deed, declaration or other document

or evidence of the litle except those in its possession. ( A:g
—

10. Where a Court of competent jurisdiction prevents the compietion of the within sale by an interim, interlocutory, permanent injunction or otheg...gs

wise, then the Seller (Mortgagee) is not obligated to complete the said fransaction and this Agreement is to be terminated as being nulf and ‘ ke

void and the deposit shall be retumed to the Buyer with interest and without deduction. In no event shall the Seller be responsible for any costs,

expenses,
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loss or damages incurred or suffered by the Buyer in any way related to this Agreement.

11. The Buyer agrees to assume all existing short term farm tenancies affecting the Property that shall not have a term exceeding two
years from the date of closing.

12, Notwithstanding any other clauses in this Agreement, the Selter makes no representation whatsoever as to whether the Property has
been insulated with Urea Formaldehyde Foam Insulation or whether the Property contains any other substances that may be hazardous or toxic
or toxic within the meaning of the Environmental Protection Act (Ontario),

13. If this transaction is subject to Harmonized Sales Tax (HST), then such HST shall be in addition to and not included in the purchase
price. The Selier shall not supply any Warranty, Statutory Declaration or Certificate with respect to the subject Property's status as a used
residential property or as to whether this transaction is an exempt supply in accordance with the provisions of the Excise Tax Act (Part VII) {(HST).
The Buyer further indemnifies and saves harmless the Vendor and its solicitors, from alf claims that may be made in connection with any HST
which may be applicable to this transaction. The Seller shall not be responsible to provide any certificates with respect to the applicability of HST
to the transaction, Provided, however, that the Seller is solely responsible for the payment of HST on the amount of any real estate commission
payable by the Seller hereunder. The Buyer shali bself-assess for HST, pursuant to Section 11 of Schedule "A" of this Agreement.

14, In the event, prior to Closing, title to the Property is transferred pursuant to a power of sale by a subsequent morigagee or to another
buyer pursuant to a Vesting Order, then this Agreement shall be automatically terminated and the Depasit, together with all interest
accrued thereon, shall be returned to the Buyer forthwith, and neither party hereto shall have any further obligation or liability to the
other party. in the event the Property is transferred to another buyer pursuant to the aforementioned, the Seller shall request, on
behalf of the Buyer, the Court to reimburse the Buyer from the sale proceeds, in priority to all mortgagees, save and except Romspen
, for all reasonable costs associated with the Buyer's due difigence and legal costs related to this Agreement.

i5. Noiwithstanding any statement to the confrary contained in the Agreement of Purchase and Sale, the Seller shall not be obligated to
obtain or provide any survey of the subject Property save as may actually be in the possession of the Seller,

16. The Buyer herein represents and warrants that it has no association with, is not acting on behalf of, nor is it related to the
Morigagorfregistered owner of the subject Property whose morigage is in default and pursuant to which morlgage the Seller is selling the
Property under Power of Sale. This representation and warranty shall survive the closing of the within transaction,

17. Post-closing adjustments will only be made if brought to the Seller's attention within 90 days of the date of closing. otherwise there will
be no adjusiments whatsoever after dosing, including without Emiting the foregoing, adjustments for realty taxes, business taxes, property

assessments, sewer levies, water, hydro and utilities.

18. if the Property is a condominium, notwithstanding anything to the contrary in this Agreement, the Seller makes no representations and
warranties about condominium matters, including current expenses, potential special assessments or legal actions pending against the
condominium corporation, if any, and the Buyer shall not be entitled lo terminate or to any abatement or damages relating to these matters. If
any special assessments are levied and outstanding, the Seller is responsible for amounts payable on account thereof only for its period of

possession until closing.

19. The Selier states and the Buyer acknowiedges that the Seller is not and will ot be at time of closing a non-resident of Canada as
defined by the Income Tax Ack; ; N ; ]

20. Where the provisions of this Schedule conflict with any terms in the Agreement of Purchase and Sale, the parties agree that the provisions
of this Schedule shall govern and prevail.

21. Acceptance of this offer by either party and communication of same by facsimile transmission shail be binding upon each party as if such
documents transmitted were original executed documents. Where available, title shall be conveyed electronically. Whether conveyed electronicall
y or in the manner required by the Director of Titles, the Buyer shall accept the prescribed solicitor's statements attached to the transfer as conclu
sive evidence of compliance with the Mortgages Act and other applicable legislation. The Seller will not provide any affidavit evidence in support
of compliance, however, the Seiler shall provide any of the Power of Sale documents required by the Buyer;s title insurer to obtain a titte
insurance policy on closing. At the Seller's option, the Buyer shall deliver all closing funds through the Teranet Closure System and all costs and

fees of delivering the closing funds in such manner shall be paid for by the Buyer.

22. Upon termination of this Agreement by reason of the sole default of the Buyer, the deposit together with any interest herein shall be paid to the

Seller by the Seller's Agent forthwith without any further direction or cansent from the Buyer being required, and the Buyer shalt not direct or cause
ar attempt to cause the Seller's Agent to do otherwise.

9/15/2023 | 16:17 EDT

DocuSigned by Date
traslem Aiafaki 9/15/2023
Buyer T Dot

Per
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Association A f 5 h d s ' c . '
t -
Form 505 greemenr o urcnase an ate ommerda

for use in the Province of Cntatic

Tais Schedule is atached o and torms par: of the Agreement of Purchase and Sale batween:
TIMES 1010 INC. o

BLUFYER: . mg;;;g e, and
L.

SELLER: ROMSPEN INVESTMENT CORPORATION (UNDER POWER OF SALEy o

for the purchase and sale of Lo Ald I9THAVENUE 0 MARKHAM o ON e
" 15th September .

R SRR e daled e L day of L 2003

LEGAL DESCRIPTIONS:

PIN: 03055-0377 (L T) LEGAE DESCRIPTION: PART LOT 30 CONCESSION 4 DESIGNATED AS PARTS 8 AND 9 PLAN 65R39%39; SUBJECT

TO AN EASEMENT IN GROSS OVER PARTS 1 TO 3 INCLUSIVE PLAN 65R39880 AS IN YR3454770; CITY OF MARKHAM

PIN: 030:55-0379 (LT LEGAL DESCRIPTION: PART LOT 30 CONCESSION 4, PARTS 1, 4 & 5 PLAN 65RI9R39; SUBJECT TO AN EASEMENT
IN GROSS OVER PARTS 7 & 8% PLAN 65R39880 & PART 2 PLAN 63R3I9948 AS IN YR3435770; CITY OF MARKHAM

PIN: 03055-038G (LT LEGAL DESCRIPTION: PART LOT 30 CONCESSION 4 PARTS 2, 6 & 7 PLAN 65R39839; SUBJECT TO AN EASEMENT
IN GROSS OVER PARTS 4 & 5 PLAN 63R39880 AS IN YR3453770; CTTY OF MARKHAM

Fhe Scler and Buyer agree and acknowledge that all measurensents and information provided by Royal LePage Your Community Realty on the MLS
bsting. Feature Sheets, and any other marketing malterials for the subject property, have been supplied for reference purposes only and such Royal
LePage Your Community Realty does not warrant their aceuracy. The Buyer is advised to verify any measurements ot information upon which he or she
is relying.

In accordance with the Privacy Act (PIPLDA). the Buyers and the Sehers Tereby agree to allow the Listing Brokerage and their Represematives w
distribute information pertaining 1o the sale of the property in future marketing material upon this Agreement becoming firm and binding. Such
mivrmation may include the price or sold price percentage i relation to asking price, picture. anrd address of the home, but shall not include the names or
personal mformation about the Buyer or Sclter.

Buyer Buyer agent to verify: Vacant Land Acres and Taxes.

{A) + () (A Subject to below, the Buyer represents and warrants that the Buyer is not and on contpletion will not be a non Canadian as defined by
the Prohibition on the Purchase of Residential Property by Non Canadians Act (Canada) (the “Foreign Buyer Ban™y. and therciore the Buyer is not

prohibited from purchasing residential property in Canada,

{B)- Provided that if the Buyer is a non-Canadian as defined by the Foreign Buver Ban, the Buyer represents and warrants that the Buyer qualifies for an
exception under Section 4 of the Foreign Buyer Ban and is therelore not prohibited from purchasing residential property in Canada. These representations
and warramties shali survive and shall not merge on closing The Buyer hereby indemmifies the Seller against any costs. claims, or any other damages
incurred by the Seller as a resalt of the Buyer being prohibited from purchasing residential property under the Foreign Buyer Ban.

The Buver understands, acknowledges and agrees that the subject property vacant land is being sold "As 1s, Where Is!

The Seller. Listing Apents and Listing Brokerage do not make any wamanty or representation of any kind. including total developable Acres of

Land and ‘or total Acres being sold.

The Bever aknowledges having had the opportunity t

ity to scek independent Legal Counsel advice.

This form must be initialied by ofl parties ‘o the Agreement of Purchase and Sale.

INITIALS OF BUYER(S): @ INITIALS OF SELLER{S):

MLSEL Maltp'e Listing Sarvizas® ard asse
A5 ard fei-ew!i‘g e raer geslod o 3

o ?cg:s are ovwrad or cobrsilad by
bl ave tramdas of CRES b

d Frs form wos
ited excepl o g
s a2 o bty for your use of tis farm,

e Astocation i L
) .

> usC ord reoredeee
OREA Do oacd ol

Form 505 Revised 2023 Page 1 of 1
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SCHEDULE “D”

See attached.

\ﬁé ™
(e
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Schedule E
Permitted Encumbrances
“Permitted Encumbrances” means the following:
1. The exceptions and qualifications contained in Section 44(1) of the Land Titles Act, R.S.0.

1990, and any amendments thereto or any successor legislation, except paragraph 11;

2. The reservations, limitations, provisos and conditions expressed in the original grant from the
Crown;

3. As of the date of this Agreement, any registered easements or rights of way in favour of any
governmental authority or public utility provided same are in good standing and that none of
the foregoing interfere in any material adverse respect with the current use of the Property;

4. Any unregistered hydro easements provided same are in good standing and that none of the
foregoing interfere in any material adverse respect with the current use of the Property

5. Inchoate liens for taxes, assessments, public utility charges, governmental charges or levies
not at the time due;

6. Any registered agreements, for utilities and services for hydro, water, heat, power, sewer,
drainage, cable and telephone serving the Property, adjacent or neighbouring properties,
provided none of the foregoing interfere in any material adverse respect with the current use
of the Property and same are in good standing;

7. Any encroachments, minor defects or irregularities indicated on any survey of the Property or
which may be disclosed on an up-to-date survey of the Property provided that in either case
same do not materially adversely impair the use, operation, or marketability of the Property;

8. Zoning (including, without limitation, airport zoning regulations), use and building by-laws and
ordinances, federal, provincial or municipal by-laws and regulations, Work Orders;

9. Any breaches of any Applicable Laws, including Work Orders;

10. Any registered subdivision agreements, site plan agreements, developments and any other
agreements with the Municipality, Region, pubiicly regulated utilities or other governmental
authorities having jurisdiction provided that same are in good standing;

11. Minor title defects, if any, that do not in the aggregate materially affect the use of the Property
for the purposes for which it is used on the date of acceptance of this Agreement;

12. The following instruments registered on title against the Property:

Permitted Encumbrances related to the Property
{unaffected by the Vesting Order)

PIN 03055-0377 (LT)

Reg. Num. |Date Instrument Type Parties To

YR688928 |2005/08/24 | NOTICE N/A

initials of Buyer: friticls of Seller:

13223004-01167380.D0OCX:4
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YR3397626 | 2022/03/22 | NOTICE THE  CORPORATION
OF THE CITY OF
MARKHAM

65R39839 | 2022/04/07 | PLAN REFERENCE N/A

65R39880 |2022/05/16 | PLAN REFERENCE N/A

YR3454770 | 2022/07/20 | TRANSFER ALECTRA  UTILITIES

EASEMENT CORPORATION

PIN 03055-0379 (LT)

Reg. Num. |Date Instrument Type Parties To

YR688928 | 2005/08/24 | NOTICE N/A

YR3397626 | 2022/03/22 | NOTICE THE  CORPORATION
OF THE CITY OF
MARKHAM

65R39839 | 2022/04/07 | PLAN REFERENCE N/A

65R39880 |2022/05/16 | PLAN REFERENCE N/A

65R39948 |2022/07/12 | PLAN REFERENCE N/A

YR3454770 | 2022/07/20 | TRANSFER ALECTRA  UTILITIES

EASEMENT CORPORATION

PIN 03055-0380 (LT)

Reg. Num. |Date Instrument Type Parties To

YR688928 | 2005/08/24 | NOTICE N/A

13223004-01167380.D0CX:4

inffials of Buyer: inificls of Sefler:
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YR3397626 | 2022/03/22 | NOTICE THE  CORPORATION
OF THE CITY OF
MARKHAM

65R39839 |2022/04/07 | PLAN REFERENCE N/A

65R39880 |2022/05/16 | PLAN REFERENCE N/A

YR3454770 | 2022/07/20 | TRANSFER ALECTRA  UTILITIES
EASEMENT CORPORATION

inifials of Buyer: niticils of Sefler:
13223004-01167380.00CK:4
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SUPERIOR COURT OF JUSTICE
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Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

ROMSPEN INVESTMENT CORPORATION

Applicant
- and -
TUNG KEE INVESTMENT CANADA LTD. and TUNG KEE
INVESTMENT LIMITED PARTNERSHIP
Respondents

AFFIDAVIT OF PUI LING LAl

I, Pui Ling Lai, of the Town of Aurora in the Province of Ontario, MAKE OATH AND

SAY AS FOLLOWS:

1. I am a director of Tung Kee Investment Canada Ltd. (“Tung Kee”), general partner of
Tung Kee Investment Limited Partnership (“Tung Kee LP”, and together with Tung Kee,
the “Respondents”). The facts in this affidavit are based on my personal knowledge or
determined from the face of the documents attached hereto as exhibits and from
information and advice provided to me by others. When matters set out below are based
upon information and advice from others, | have identified the sources of the information

and advice and | believe it to be true.

DOC#11031011v2



2. This affidavit is sworn in response to:

@ the application to appoint Ernst & Young Inc. as receiver over the property, assets
and undertakings of the Respondents (the “Receiver”), including, the real property
owned by the Respondents municipally known as 3143 19" Avenue, Markham

Ontario (the “Real Property”) by Romspen Investment Corporation (“Romspen”);

(b) Romspen’s motion for an order approving the agreement of purchase and sale
between Rompsen and Times 1010 Inc. dated September 15, 2023 (the “Romspen

APS”); and

(©) the motion by Sow Capital Ontario Limited (“Sow”) for an order permitting the
completion of the sale of the Real Property by Sow under power of sale to 2816513

Ontario Inc. (the “Sow APS”).

3. For the reasons set out below, the Respondents oppose the proposed sale transactions put
forward by Romspen and Sow. Both transactions are well below the appraised value of the
Real Property and should not be allowed to proceed. In particular, the Respondents oppose
Romspen’s request for an approval and vesting order in what is essentially a power of sale
proceeding. Such relief is not appropriate in the circumstances and represents nothing more
than Romspen’s attempt to restrict the Respondents’ from pursuing their claim for an
improvident sale, a remedy that they are entitled to avail themselves of under a power of

sale proceeding.

4. The Respondents do not oppose the appointment of the Receiver for the purpose of

marketing the Real Property for sale in a court supervised process. The Respondents agree

DOC#11031011v2



-3-

with the following statements made by Wesley Roitman, Romspen’s representative, in his
Affidavit sworn on July 19, 2023 (the “Receivership Affidavit”) in support of this
receivership application: “a Court-appointed receiver will ensure that the interests of all of
the Debtors’ stakeholders are considered and facilitate a fair and transparent marketing and

sale process for achieving a definitive disposition of the Property”.

Both of the agreements of purchase and sale put forward by Sow and Romspen are for
amounts that are in excess of the amounts owing to all of the parties with a registered
mortgage against the Real Property. The only parties prejudiced by allowing one of these
two transactions to proceed are the Respondents whose land is being sold off for a fraction
of its value. Accordingly, there is no risk to the mortgagees, including Sow and Romspen
in allowing a Court-appointed receiver to market and sell the Real Property in a court

supervised process for the benefit of all stakeholders.

Romspen Power of Sale Proceedings

6.

The Respondents are owners of the Real Property. The Respondents are in the process of
developing approximately 4.5 million square feet of the property for mixed uses including
hotel, a film studio, a convention and exhibition centre, office, retail and services

apartments. In April 2022, the Real Property was subdivided into three parcels.

In January 2019, the Respondents retained Cushman & Wakefield to provide an appraisal
of the Real Property. A copy of Cushman & Wakefield’s 2019 appraisal is attached hereto

as Exhibit “A”.

DOC#11031011v2



10.

-4 -

The 2019 appraisal valued the Real Property at $146 million subject to the following

assumptions:

@ The subject proposed mixed-use development will obtain municipal approval and
market conditions remain stable from the effective date of valuation to the approval

date of the development.

(b) The projected potential buildable gross floor area of approximately 4,500,000
square feet is achievable and will be developed in four stages over 15 years for the

purpose of this appraisal.

(© The property will be physically and technically viable for the proposed
development, and additional costs of site assessment and infrastructure provision

will be required.

Assumptions one and two have now been satisfied and municipal approvals have been
obtained. The development has the support of the Town of Markham which is currently
working on infrastructure in the area where the Real Property is located. In 2021, the
Respondents were successful in obtaining a Municipal Zoning Order from the City of

Markham (the “Zoning Order™).

The Respondents were diligently working to refinance the mortgages registered against the
Real Property or to sell one or two of the parcels to pay out the lenders in full. When a sale
of one of the parcels negotiated by the Respondents fell apart due to the purchaser’s
financing issues, Romspen, which holds the first mortgage against the Real Property,

commenced power of sale proceedings.

DOC#11031011v2
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-5-

The Respondents provided Romspen with a copy of their 2019 appraisal. Notwithstanding
this, Romspen listed the Real Property for sale at a purchase price of $69,750,000, which
is substantially below the market value of this property. As a consequence of Romspen’s
power of sale proceeding and the low listing price in particular, the Respondents have been
unable to market or refinance the Real Property since the power of sale proceeding was

commenced.

Sow Power of Sale Proceeding

12.

13.

14.

15.

Sow holds a fifth mortgage against the Real Property in the principal amount of $20

million.

Philip Wong, who is the principal of Sow, was a business partner of the Respondents. Mr.
Wong was involved in both assisting the Respondents with their City of Markham
applications, communicating with potential purchasers and Romspen. As part of Mr.
Wong’s involvement with the development of the Real Property he was well apprised of

all of the municipal approvals obtained by the Respondents, including the Zoning Order.

On or around June 2023, the Respondents and Mr. Wong had a falling out. The
Respondents have not had any business or personal dealings with Mr. Wong or Sow since
then. Contrary to the bald allegations in Romspen’s court materials, the Respondents and

Sow are not related parties and are arm’s length to each other.

On May 17, 2023, Sow served its Notice of Sale under its fifth mortgage. Sow then
proceeded to market the Real Property for sale privately, without notice to the Respondents

or Romspen.

DOC#11031011v2



16.

17.

18.

19.

-6-

On or around July 17, 2023, Sow entered into the Sow APS. Sow relies on two appraisals
that it obtained in support of this transaction. I have reviewed these appraisals and note that
the appraisals do not take into account the current status of the Real Property development,
including the Zoning Order. Immediate private servicing solutions are available to
accommodate immediate development of the Real Property in accordance with the Zoning
Order, subject to site plan applications, which will shorten the estimated development time
by 8 to 10 years. Furthermore, Sow’s appraisals are improperly based on comparables to

sales of unserviced lands and lands that have inferior street front exposure.

As a consequence, Sow’s appraisals do not reflect the true value of the Real Property as at
today’s date. Mr. Wong knew or ought to have known that the appraisals obtained by Sow

do not reflect the true value of the Real Property.

Sow has not demonstrated that it has sufficiently exposed the Real Property to market or
that the Sow APS represents the best and highest value for the Real Property. | have
reviewed Sow’s motion materials and note that the Real Property was marketed by Sow to
a close small group of Sow’s private clients only. Sow did not retain industry recognized
commercial realtors and did not demonstrate that it has the necessary commercial real

estate experience to market this property for sale.

In response to Romspen’s receivership application, Sow served and filed a copy of the Sow
APS and its appraisals with the Court, thereby disclosing the purchase price to the
marketplace. By its actions, Sow has now substantially impacted the ability of any of the

mortgagees, and the Respondents, to market the Real Property for sale.

DOC#11031011v2



Romspen’s APS

20.

21.

22,

In the Receivership Affidavit, Mr. Roitman stated as follows: “although the Property
continues to be listed for sale by Romspen, given the current economic climate of high
interest rates and real estate market illiquidity, a Court supervised marketing and sale
process is likely to be a better approach to achieving a definitive sale than a power of sale
process, in which buyers may be inclined to try and leverage price reductions before

waiving conditions.”

The Romspen APS is not a reflection of a fulsome marketing process or a representation
of the best and highest price of the Real Property. Rather, it is a poorly disguised rushed
attempt by a potential purchaser to take advantage of and leverage Sow’s disclosure at the
expense of the Respondents’ equity. The Respondents’ position is further confirmed by the
fact that the Romspen APS was received after Sow publicly disclosed the purchase price

under the Sow APS.

In its report to the Court, the proposed Receiver opines that the Romspen APS will be
sufficient to pay out the first four mortgagees in full but not sufficient to fully pay out Sow.
This position is puzzling since Sow’s counsel has advised that the purchase price under the
Sow APS will be sufficient to pay out all creditors in full, including Sow and to leave
money available for the equity holders. Since the proposed Receiver did not obtain payout

statements from the mortagees, it is not clear where the Receiver is getting its information.

DOC#11031011v2



Current Property Appraisal

23.

24,

25.

26.

On September 27, 2023, the Respondents obtained an updated Appraisal for the Real
Property, a copy of which is attached hereto as Exhibit “B”. As set out in greater detail in
the updated appraisal, the current appraised value of the Real Property is between $130
million and $141.9 million. The appraisal further discloses that the sale of one or two of
the land parcels (depending on the parcel selected) would be sufficient to pay out of all the

mortgages registered against the Real Property in full.

As demonstrated by the purchase price in the agreements of purchase and sale entered into

by Romspen and Sow in the last two months and the Respondents’ appraisal:

@) there is sufficient equity in the Real Property to pay out all of the mortgages

registered against the Real Property in full; and

(b) there is sufficient demand for the Real Property at purchase prices that are sufficient

to pay out the claims of all mortgagees in full.

The Respondents are the only fulcrum stakeholders in the Real Property Accordingly,
there is no prejudice to any of the mortgagees, including Romspen and Sow, to allow the

Receiver to properly market and sell the Real Property in a court supervised process.

There has been an increase in in market’s interest in the Real Property as evidenced by the
Sow APS and the Romspen APS. In addition, in the last month, the Respondents have been
approached and have been working with three separate investor groups all of whom have
expressed an interest in this property but a reluctance to move to the due diligence phase

in the face of the Sow APS and the upcoming receivership hearing.

DOC#11031011v2



SWORN BEFORE ME over
videoconference on this 5* day of October,
2023. The affiant was located in City of
Richmond Hill, Province of Ontario and the
Commissioner was located in the City of -
Toronto, Province of Ontario. This affidavit
was commissioned remotely in accordance
with O. Reg. 431/20, Administering Oath or-
Declaration Remotely.

\‘.
/\3
7

Commissioner for Taking Affidavits
' (or as may be) '

DOC#11031011v2
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E-mail: maya@chaitons.com
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Court File No. CV-23-00703161-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, ASAMENDED, AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0 1990 C. C.43, AS AMENDED

BETWEEN:

ROMSPEN INVESTMENT CORPORATION

Applicant
- and -
TUNG KEE INVESTMENT CANADA LTD. and
TUNG KEE INVESTMENT LIMITED PARTNERSHIP
Respondents

REPORT OF THE PROPOSED RECEIVER
DATED OCTOBER 4, 2023

INTRODUCTION

1. Ernst & Young Inc. (“EY” or the “Receiver”) is filing this pre-filing report (the “Pre-
Filing Report”) in connection with an application by Romspen Investment Corporation
(“Romspen” or the “Applicant”) to appoint EY as the Court-appointed receiver and
manager (the “Receiver”) of the undertaking, assets and properties of Tung Kee
Investment Canada Ltd. (“TKIC”) and Tung Kee Investment Limited Partnership (“TKI
LP” and together with TKIC, collectively, the “Debtors”), acquired for, or used in relation
to a business carried on by the Debtors, including and without in any way limiting the
generality of the foregoing, the property known municipally as 3143 19" Avenue,
Markham, Ontario (the “Property”).
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This Pre-Filing Report has been prepared by the proposed Receiver prior to its appointment
as Receiver, should this Court grant the receivership Order being sought, to provide
information to the Court for its consideration in respect of the Applicant’s receivership
Application.

PURPOSE

3.

(a)
(b)

(©)
(d)

()

The purpose of this Pre-Filing Report is to:
provide background information to the Court regarding the Property and the Debtors;

summarize the Sale Process (defined below) undertaken by Romspen, and related
offers made for the Property therein;

summarize the appraisals for the Property;

summarize the terms of the competing Agreements of Purchase and Sale entered into
by Romspen and by Sow Capital Ontario Limited (“Sow Capital”) under power of
sale proceedings, in their respective capacities as first and fifth mortgagees over the
Property;

provide the proposed Receiver’s views on the following:
a) the Receivership Order;

b) the issuance of an Approval and Vesting Order without the Receiver (if

appointed) launching a marketing and sale process for the Property, which:

I. approves the pre-Receivership Sale Process undertaken by Romspen
that resulted in the Times APS (as defined below) between Romspen
and Times 3143 Limited Partnership (as buyer) and 3143 Holdings Inc.
(as nominee, collectively the “Times Group”); and

ii.  authorizes the Receiver (if appointed) to execute and implement the
Times APS; and
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C) the Sealing Order sealing the terms of the Times APS, the Competing Offers
(as defined below) and the appraisals for the Property.

TERMS OF REFERENCE

4.

Capitalized terms used but not defined in this Pre-Filing Report are as defined in the
Affidavit of Wesley Roitman sworn July 19, 2023 (the “Moving Roitman Affidavit”) and
the Supplemental Affidavit of Wesley Roitman sworn September 29, 2023 (the “Reply
Roitman Affidavit”) sworn in support of the Romspen Application herein, and the
responding Affidavit of Philip Wong sworn September 26, 2023 on behalf of Sow Capital
(the “Sow Affidavit”).

In preparing this Pre-Filing Report and making the comments herein, the proposed
Receiver has been provided with, and has relied upon, certain materials prepared and
provided by Romspen and materials as filed in these proceedings (collectively, the
“Information”). The proposed Receiver has reviewed the Information for reasonableness,

internal consistency and use in the context in which it was provided.

The proposed Receiver has not audited or otherwise attempted to verify the accuracy or
completeness of the Information in a manner that would wholly or partially comply with
Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered
Professional Accountants Canada Handbook and, accordingly, the proposed Receiver
expresses no opinion or other form of assurance contemplated under GAAS in respect of
the Information. Some of the Information referred to in this Pre-Filing Report consists of
forecasts and projections. An examination or review of the financial forecast and
projections, as outlined in the Chartered Professional Accountants Canada Handbook, has

not been performed.

Unless otherwise indicated, the proposed Receiver’s understanding of factual matters
expressed in this Pre-Filing Report concerning the Debtors and their business is based on
the materials filed in these proceedings, and not independent factual determinations made

by the proposed Receiver.
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8. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian
dollars.

BACKGROUND AND FINANCIAL POSITION OF THE DEBTORS

0. TKIC is an Ontario corporation, and is the registered owner of the Property. TKI LP is an
Ontario limited partnership, and is the beneficial owner of the Property. The Property
consists of three separate legally described parcels which collectively comprise
approximately 66.29 acres of developable vacant land at the southeast corner of 19"
Avenue and Woodbine Avenue East in Markham, and collectively bear the municipal
address of 3143 19" Avenue, Markham, Ontario. The Debtors planned to develop the
Property as a mixed used development comprised of film studios, offices, a hotel and retail.

Secured Creditors

10.  The proposed Receiver understands there are five mortgages registered on title to the

Property, summarized below:

Ranking Priority Creditor Principal Face Amount
First Romspen $30 million
Second Amber Mortgage Investment $8.5 million

Corporation

Third 2149602 Ontario Inc. $3,744,759.41 (CAD) and
$26,279,223.54 (HKD)
(which is equivalent to
approximately $4,600,000
CAD)

Fourth Frank Pa and Steven Tung $3.54 million

Fifth Sow Capital $20 million
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The proposed Receiver understands that pursuant to Subordination and Postponement
Agreements dated January 2022 (see Exhibits 47 to the Moving Roitman Affidavit)
between Romspen and each of Amber Mortgage Investment Corporation (“Amber”), Sow
Capital, 2149602 Ontario Inc. (*214”), Frank Pa and Steven Tung (“Pa and Tung” and
collectively with Amber, Sow Capital and 214, the “Subordinate Encumbrancers”), each
of the Subordinate Encumbrancers subordinated and postponed all of their rights under
their security over the Property of the Debtors in favour of Romspen.

The proposed Receiver has not yet performed an independent security review of any of the
five mortgages to determine validity or priority.

On or about September 1, 2022, the Debtors defaulted in payment of interest due under the
loan that Romspen extended to the Debtors (the “Romspen Mortgage Loan”). On October
7, 2022, Romspen made formal written demand for payment of the Romspen Mortgage
and delivered a Notice of Intention to Enforce Security pursuant to section 244 of the BIA
(see Exhibit 49, Moving Roitman Affidavit). The proposed Receiver understands the
Debtors failed to repay the Romspen Mortgage Loan following the expiry of the ten-day

statutory notice period under the BIA.

POWER OF SALE BY ROMSPEN

14.

15.

On October 25, 2022, Romspen, by its lawyers, issued a Notice of Sale under the Romspen
Mortgage (see Exhibit 50, Moving Roitman Affidavit) . After the redemption period under
Romspen’s Notice of Sale expired, Romspen commissioned an appraisal of the Property,
which is marked as Confidential Exhibit “3” to the Reply Roitman Affidavit.

On or about April 3, 2023, Royal LePage Your Community Realty (“Royal LePage”) and
Romspen entered into a listing agreement (the “Royal LePage Listing Agreement”)
whereby Royal LePage was engaged to conduct a process for the marketing and sale of the
Property. The Royal Lepage Listing Agreement provides for a commission of 2% plus
HST of the gross sale price if there is no co-operating broker. If there is a co-operating
broker, the commission increases to 3% plus HST. A copy of the Royal LePage listing

agreement for the Property is attached hereto as Appendix “A”.
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On April 4, 2023, Royal LePage launched its sale process for the Property (the “Sale
Process”). It listed the Property for sale for $69.5 million, and set a bid deadline of April
27, 2023 (the “Initial Bid Deadline”). A copy of the initial Royal Lepage marketing
brochure is part of Exhibit “B” to the Reply Roitman Affidavit

On the same day, the Property was listed on Multiple Listing Service (MLS#: N6007225).
A copy of the MLS listing is attached hereto as Appendix “B”.

From April 4, 2023, through to the Initial Bid Deadline, Royal LePage received two offers
(discussed below). However, neither of these offers resulted in an unconditional

Agreement of Purchase and Sale.

On July 12, 2023, Royal LePage, with Romspen’s consent, lowered the listing price of the
Property to $64.5 million. A copy of the Royal Lepage marketing brochure with the
updated purchase price is also part of Exhibit “B” to the Reply Roitman Affidavit.

Below is a summary of the timeline setting out the key dates with respect to the Sale

Process:
Timeline Activity
April 3, 2023 Romspen engaged Royal LePage
April 4, 2023 Royal LePage launched the Sale Process

and listed the Property on MLS

April 4, 2023 through April 27, 2023 Royal LePage took steps to implement the
Sale Process, as further described below

April 27, 2023 Initial Bid Deadline for submission of an
executed and binding agreement of
purchase and sale

April 27, 2023 / April 28, 2023 Two offers received, as further described
below.
May 1, 2023 Romspen selected and signed back the

First Offer (as defined below) which was
subject to a 45-day due diligence
condition.
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June 19, 2023

Due diligence condition in the First Offer
is not waived. Romspen and the proposed
purchaser under the First Offer execute a
mutual release

July 12, 2023

Listing Price was amended to $64.5
million

July 14, 2023 — July 18, 2023

Two amended offers and a Letter of Intent
were received, as further described below.

August 25, 2023

Times Offer delivered, as further described
below

September 15, 2023

Romspen and Times Group enter into the
Times APS. First deposit received.

September 28, 2023

Letter from Times Group’s financier
serving as a positive reference for the
Times Group

September 29, 2023

Times Group waives due diligence
condition albeit with a lower purchase
price, subject to the issuance of an
Approval and Vesting Order

October 4, 2023

(a)

(b)

Second deposit received. Times APS is
firm, subject to issuance of an Approval
and Vesting Order

In addition to the marketing and sales steps in the Sale Process set out in paragraph 8 of

the Reply Roitman Affidavit, the proposed Receiver understands that Royal LePage also

undertook the following additional steps during the marketing period to sell the Property:

attended the 2023 Building Industry luncheon in April 2023 to meet with local

developers and builders to promote the Property, and followed up with emails with

certain potentially interested parties;

on April 4, 2023, emailed the acquisition opportunity internally to over 900 Royal

LePage sales agents, and emailed them again on July 12, 2023, to indicate the revised

listing price;
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created and posted a listing on Multiple Listing Service (MLS#: N6007225);
communicated with potential interested parties via email and phone calls;

established a Google Drive link to provide information for interested parties to conduct

their due diligence; and

gathered information for interested parties to conduct due diligence.

Results of the Sale Process

22,

On or around the Bid Deadline of April 27, 2023, two parties submitted conditional binding
offer to Romspen. In July 2023, two additional binding offers and a letter of intent were
submitted with various conditions. A summary of these offers and the letter of intent (the
“Competing Offers”) received by Romspen (the “Summary of Offers”) is attached hereto
as Confidential Appendix “A”.

The First Offer and Revised First Offer

23.

24,

25.

The first offer dated May 1, 2023 (the “First Offer”), included the highest cash purchase
price and was subject to a 45-day due diligence condition in favour of the buyer. A copy
of the First Offer is attached as the Confidential Appendix A to the Moving Roitman
Affidavit.

On May 3, 2023, Romspen entered into an agreement of purchase and sale with the first
offeror (the “First APS”), and an initial deposit was submitted to Romspen. However, the
proposed purchaser did not waive the due diligence condition prior to the due diligence
deadline. On June 19, 2023, the parties executed a mutual release terminating the First
APS, and the deposit was returned.

On or around July 12, 2023, the first offeror submitted a revised offer (the “Revised First
Offer”) to Romspen that was for approximately 25% less than the First APS. Romspen did
not accept this offer. A copy of the Revised First Offer is attached as Confidential Appendix
B to the Moving Roitman Affidavit.
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The Second Offer and Revised Second Offer

26.

27.

28.

The second offer, dated April 28, 2023 (the “Second Offer”), provided for a cash purchase
price that was approximately 45% lower than the First Offer, and subject to a 60-day due
diligence condition in favour of the buyer. Romspen did not accept this offer. A copy of
the Second Offer is included as part of Confidential Exhibit 1 to the Reply Roitman
Affidavit.

On or around July 18, 2023, this buyer submitted a revised offer to Romspen for the
Property. However, it was for an amount that was lower than the proposed purchase price
in a letter of intent received the day before (as further described below) (the “Revised
Second Offer”). Romspen did not accept the Revised Second Offer. A copy of the Revised
Second Offer is included as part of Confidential Exhibit 1 in the Reply Roitman Affidavit.

Romspen and Royal LePage continued to market the property after the First Offer was
terminated in June 2023. On July 12, 2023, the listing price of the Property was reduced
to $64.5 million.

The Letter of Intent

29.

A letter of intent dated July 17, 2023 (the “Letter of Intent”), was for a purchase price
higher than the Revised Second Offer and subject to a 45-day due diligence condition. The
proposed Receiver understands that Romspen negotiated with the party who delivered the
Letter of Intent in an effort to convert it into an agreement of purchase and sale. However,
the negotiations did not result in the parties advancing to that stage. A copy of the Letter
of Intent is included as part of Confidential Exhibit 1 to the Reply Roitman Affidavit.

SUCCESSFUL BID

The Times APS

30.

On August 25, 2023, Romspen received a conditional offer (the “Times Offer”) from the
Times Group. The proposed Receiver understands Romspen entered into discussions with
the Times Group, which resulted in an increase in the cash value of the offer. On September
15, 2023, Romspen and the Times Group entered into the Times APS that provided for a
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due diligence condition deadline of September 30, 2023.

The Times APS represents the highest and best offer received through Romspen’s
marketing and sale process (or through Sow Capital’s attempts to market and sell the

Property, as set out below under the heading “Sow Capital”).

The proposed Receiver understands that Times Group made the first deposit required under
the Times APS. While the Times Group subsequently requested, and Romspen granted,
an extension of the due diligence deadline to October 2, 2023, this condition was waived
on September 29, 2023 subject to the appointment of Ernst & Young Inc. as receiver and
manager of the Debtors and the issuance of an order approving the sale, authorizing the
Receiver to complete the Transaction, and vesting title to the Property in Times (see paras.
11 and 14 of the Reply Roitman Affidavit). On the same date, the Times APS was amended
to, among other things, substitute the proposed purchaser, and to reduce the purchase price,
although the net purchase price remained higher than the purchase price in the Sow APS
(as defined below).

A redacted copy of Times APS as amended is marked as Exhibits “D”” and “G” to the Reply
Roitman Affidavit, and an unredacted copy with the purchase price is marked as
Confidential Exhibits “2A”and “2B” to the Reply Roitman Affidavit.

On October 4, 2023, the Times Group delivered the second deposit due under the Times
APS. Upon the payment of the second deposit, Times APS became a firm and binding
agreement, subject to the issuance of a Receivership Order and an Approval and Vesting
Order.

Evaluation of the Times APS

35.

36.

The Times APS is the result of a competitive sale process, and the negotiation between
Romspen, the Times Group and their respective counsel. The Times Group and the
Debtors are not related parties pursuant to section 65.13 of the BIA.

The Times APS provides that closing will occur on November 15, 2023.
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The background and ability of the Times Group to complete the Times APS is set out at
paragraphs 12 and 13 of the Reply Roitman Affidavit, and Exhibits “E” and “F to that
affidavit.

The purchase price for the Property will be paid in cash and is sufficient to repay the
indebtedness to the First, Second, Third and Fourth ranking secured creditors in full. Sow
Capital, the Fifth ranking secured creditor, will receive a substantial payment but is not

expected to be repaid in full.

A general summary of the key terms and conditions of the Times APS are set out below
under the headings “Comparison of the Key Terms under the Times APS and the Sow
APS”.

POWER OF SALE BY SOW CAPITAL

40.

41.

42.

43.

44,

On July 18, 2023, Sow Capital and 2816513 Ontario Inc. (“281 Ontario”) entered into an
agreement of purchase and sale which was amended on August 17, 2023 (the “Sow APS”,
which is marked as Exhibit “C” to the Sow Affidavit and Exhibit “G” to the Reply
Romspen Affidavit).

The proposed purchase price under the Sow APS is also lower than the proposed net

purchase price under the Times APS.

As with the Times APS, the purchase price under the Sow APS will be paid in cash and is
also sufficient to repay the indebtedness to the First, Second, Third and Fourth ranking
secured creditors in full. However, while Sow Capital (the Fifth ranking secured creditor)
will also not be repaid in full by the Sow APS (like with the Times APS), it will receive
even less net proceeds under the Sow APS than the Times APS.

Romspen’s concerns regarding Sow Capital, 281 Ontario and the Sow APS, and why Sow
Capital would want to proceed with the Sow APS instead of the Times APS, are set out in
paragraphs 16 to 34 of the Reply Roitman Affidavit.

As set out in the Factum Sow Capital delivered in the herein proceeding dated September
26, 2023 (the “Sow Factum”), 281 Ontario waived the due diligence condition period and
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paid the first and second deposits to Sow Capital. However, while the Sow APS has
allegedly gone firm, for reasons not explained yet by Sow Capital, even though the Sow
APS provides that closing will occur on October 16, 2023, the closing date has been
amended to November 30, 2023, contrary to the terms of the Sow APS (or 15 days after
the scheduled closing date under the Times APS).

Furthermore, while the Sow APS indicates that the purchase price is not subject to payment
of a sale commission, as set out in paragraph 35 of the Reply Roitman Affidavit, the
proposed Receiver understands that Royal LePage may assert that it is entitled to a
commission from the sale under the Sow APS because the authorized signing officer for
281 Ontario that executed the Sow APS had initially reached out to Royal LePage about
the Property on June 20, 2023, while Royal LePage was acting as sales broker.

A general summary of the key terms and conditions of the Sow APS are set out below.

COMPARISON OF THE KEY TERMS IN THE TIMES APS AND THE SOW APS

47.

A summary and comparison of the significant terms of the Times APS and the Sow APS
is attached hereto as Confidential Appendix “A”. A comparison, excluding financial

information, is set out below:

Times APS

Sow APS

Purchase Price

Higher than Sow APS

Lower than Times APS

Closing Date November 15, 2023 November 30, 2023
Conditions Approval and Vesting None

Order
Deposit Same as Sow APS Same as Times APS

Ability to Close

Romspen satisfied with
evidence of financial

wherewithal to close

No evidence of financial
wherewithal to close
provided to Romspen.
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Relationship to Debtors Unrelated Appears Related

Commission 2% None, but potentially
subject to claim by Royal
Lepage for its commission

COMPARISON OF THE APPRAISALS, TIMES APS AND THE SOW APS

48.

49.

50.

51.

52.

53.

A total of three appraisals were commissioned for this Property.

Romspen commissioned an appraisal from Altus Group with the effective date of January
28, 2023 (see Confidential Exhibit “3” to the Reply Roitman Affidavit).

Sow Capital commissioned two appraisal reports from Wagner Andrews Kovacs and
Avison Young, each with the effective date of July 17, 2023 (see Exhibits “K” and “L” to
the Sow Affidavit).

The Times APS provides for a gross purchase price that is higher than all three appraisals.
The proposed Receiver notes that the purchase price in the Times APS, net of sale

commission, is also higher than all three appraisals.

The Sow APS provides for a gross purchase price that is higher than the two appraisals it

commissioned, but lower than the Altus Group appraisal.

A summary of these three appraisals for the Property is attached hereto as Confidential

Appendix “B”.

OBSERVATIONS OF ROMSPEN’S SALE PROCESS

54.

The proposed Receiver believes that Romspen’s Sale Process was conducted in a manner
that:

was fair to all who participated in it and considered the interests of all parties;
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maintained appropriate efficacy, integrity, and a level playing field for all potential
and actual bidders;

was marketed to a wide range of audience, including land developers and commercial

brokers;
made sufficient efforts to obtain the best price and not act improvidently;
resulted in an offer for the Property that provides certainty as to closing; and

resulted in an offer for the Property that is higher than all other offers, and higher than

the three appraisals commissioned for the Property.

In the circumstances, the proposed Receiver does not believe that further marketing
campaign of the Property would yield any higher or better offers.

The proposed Receiver notes that when Sow Capital filed its responding material, it did
not redact confidential information in the Sow APS (including the purchase price), or in
the appraisals that it had commissioned. These amounts are also reproduced in the Sow
Factum (paras 6, 18 and 19), which the proposed Receiver understands was also filed with
the Court in an unredacted form. Disclosure of this confidential information is likely to
have a negative impact on any future sales process, as it effectively sets a price ceiling at
an amount between the two appraisal values disclosed by Sow Capital.

Approval and Vesting Order

57.

The proposed Receiver has reviewed the terms of the proposed Approval and Vesting

Order and believes that it is reasonable.

Sealing Order

58.

The Confidential Appendices attached hereto contain financial and other information. The
proposed Receiver believes that disclosure of this information could further adversely

affect any further sale process for the Property in the event the Times APS does not close.
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Receivership Order

59.  The proposed Receiver has reviewed the terms of the proposed Receivership Order. The
draft order is substantially similar to the model receivership order of this Court.

All of which is respectfully submitted this 4™ day of October, 2023.

ERNST & YOUNG INC,,

solely in its capacity as Proposed Receiver of
the assets, property and undertaking of the
Tung Kee Investment Canada Ltd. and
Tung Kee Investment Limited Partnership
and not in its personal capacity

Qg o

Per:
Jeffrey D. Kerbel
Senior Vice-President
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