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I. INTRODUCTION 

1. Wolverine Energy and Infrastructure Inc. ("Wolverine Energy"), and its wholly-owed 

subsidiaries, Wolverine Equipment Inc., Wolverine Construction Inc., HD Energy Rentals Ltd., 

In-Line Production Testing Ltd., BHW Employment Services Inc., Flo-Back Equipment Inc., 

Liberty Energy Services Ltd., And Western Canadian Mulching Ltd. (collectively, the 

"Applicants" or "Wolverine Group") bring this application pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended ("CCAA"), seeking an initial order (the 

"Initial Order"). In connection with the Initial Order, the Applicants seek the appointment of 

Ernst & Young Inc. as the Monitor in these proceedings (the "Proposed Monitor").  

2. Wolverine Group is a diversified energy and infrastructure service provider in Western 

Canada and the United States. It is in the business of water management, energy rentals and 

services, environmental clearing and construction production testing, production rentals in 

Canada, as well as production testing and rentals in the USA.   

3. The cyclical nature of Wolverine Group's business, along with high interest rates, 

Wolverine Group's ongoing legal disputes, and slowing economic conditions have caused 

Wolverine Group to be in the midst of a liquidity crisis. Currently, Wolverine Group is in its low 

season, with minimal accounts receivable, and significant secured and unsecured debt.   

4. These impacts have resulted in a situation where the capital structure and liquidity position 

of the Applicants is no longer sustainable and the relief sought today is urgently required to provide 

stability in order to address the short and long-term liquidity needs of the Applicants, and to 

explore potential restructuring options.  The relief sought pursuant to the Initial Order is reasonably 

necessary in order to allow the Applicants to continue their ongoing business operations in the 

ordinary course during the initial 10-day stay period and to, hopefully, ultimately emerge as a 

going concern from these CCAA proceedings. 

II. FACTS 

5. The facts supporting this proceeding are more fully set out in the affidavit of Shannon 

Ostapovich sworn November 29, 2023 (the "Ostapovich Affidavit"). Any defined terms not 

defined herein have the definition ascribed to them in the Ostapovich Affidavit. 
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III. ISSUES 

6. The issues to be considered on this application are whether: 

(a) the Applicants are companies to which the CCAA applies; 

(b) the Stay of Proceedings should be granted; 

(c) the proposed Monitor be appointed; 

(d) the priority charges sought by the Applicants appropriate and reasonably necessary 

in the circumstances; and  

(e) relief from securities’ reporting obligations, and associated relief from liabilities, 

should be granted. 

IV. LAW AND ARGUMENT 

7. The CCAA is remedial legislation, which should be given a broad and liberal interpretation. 

It provides the Court with the flexibility to make any order that it considers appropriate in the 

circumstances, so long as it is not expressly prohibited by the Act.1 

8. The purpose of the CCAA is to enable companies to compromise or otherwise restructure 

their debts to avoid the devastating social and economic effects of insolvency, by preserving its 

business in a manner that is intended to cause the least amount of harm to the company, its 

stakeholders and the communities in which it carries on business.2  

A. The Applicants are each a "Debtor Company" or an "Affiliate to a Debtor Company" 

9. The CCAA applies in respect of a debtor company or affiliated debtor company with 

outstanding claims against it of at least $5,000,000.3 Company is a defined term under the CCAA, 

which includes any company, corporation or legal person incorporated by or under an Act of 

 
1 Companies' Creditors Arrangement Act, RSC 1985, c. C-36, s 11 ("CCAA") [TAB 1]; Re Stelco (2004), 48 CBR (4th) 299 at paras 11, 13 and 

15 (Ont SCJ [Commercial List]) ("Stelco") [TAB 2]; Re Canadian Airlines Corp (2000), 19 CBR (4th) 1 at paras 12-13 and 38 (AB QB) 
("Canadian Airlines") [TAB 3]; Re Lehndorff General Partner Ltd  (1993), 17 CBR (3d) 24 at para 5 (Ont SCJ [Commercial List]) 
("Lehndorff") [TAB 4]. 

2  Stelco, at para 20 [TAB 2]; Lehndorff, at para 6 [TAB 4]. 
3  CCAA, s 3(1) [TAB 1]. 
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Parliament or of the legislature of a province, any incorporated company, wherever incorporated, 

having assets and doing business in Canada, and any income trust".4  

10. Each Applicant is a "company", being either (i) incorporated under the Alberta Business 

Corporations Act, RSA 2000, c B-9 or (ii) incorporated or formed under the laws of a foreign 

jurisdiction, being the State of Delaware, and having assets and/or doing business in Alberta. 

Specifically, all of the Applicants' operations are fully integrated and centralized in Calgary 

including, among other things, their head office and executives, accounting and treasury functions, 

and interrelated operations with the parent company.5 

11. Companies are deemed affiliate companies under the CCAA, (a) if one of them is the 

subsidiary of the other or both are subsidiaries of the same company or each of them is controlled 

by the same person; and (b) two companies affiliated with the same company at the same time are 

deemed to be affiliated with each other.6 A company is a subsidiary of another company if it is 

controlled by that other company, that other company and one or more companies each of which 

is controlled by that other company, or two or more companies each of which is controlled by that 

other company; or it is a subsidiary of a company that is a subsidiary of that other company.7 

12. Each of the Applicants is a "debtor company" or an "affiliated debtor company" as defined 

in the CCAA because it is, respectively, a company that is insolvent or affiliated to a company that 

is insolvent. The insolvency of a debtor company is assessed as of the time of filing the CCAA 

application.8 While the CCAA does not define insolvency, courts have taken guidance from the 

definition of "insolvent person" in subsection 2(1) of the Bankruptcy and Insolvency Act, which, 

in relevant part, provides that an "insolvent person" is a person: 

(a) who is for any reason unable to meet his obligations as they generally 
become due; 

(b) who has ceased paying his current obligations in the ordinary course of 
business as they generally become due; or 

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or 
if disposed of at a fairly conducted sale under legal process, would not 
be sufficient to enable payment of all his obligations, due and accruing 

 
4  CCAA, s 2(1) [TAB 1]. 
5  Ostapovich Affidavit at para 14 [TAB 5]. 
6  CCAA, s 3(1) [TAB 1].  
7  CCAA, s 3(4) [TAB 1]. 
8  Stelco, at para 4 [TAB 2]. 
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due. 9 

13. The test for insolvency is disjunctive; a company satisfying any one of the above is 

considered insolvent for purposes of the CCAA.10  

14. Further, it is no longer a prerequisite of the CCAA that a company be insolvent pursuant 

to s. 2 of the CCAA in order to apply for relief under the CCAA.11 A company is also insolvent 

for purposes of the CCAA "if it is reasonably expected to run out of liquidity within reasonable 

proximity of time as compared with the time reasonably required to implement a restructuring."12 

In other words, at the time of filing, there is a reasonably foreseeable expectation that there is a 

looming liquidity condition or crisis that would result in the company being unable to pay its debts 

as they generally become due without a stay of proceedings. 

15. The Applicants are insolvent under either the BIA definition of insolvent person, or the 

more expanded definition considered with respect to CCAA applicants.  

16. As a result of the cyclical nature of the Applicants’ business, along with knock on effects 

of pre-covid expansion, rising interest rates, ongoing legal disputes, costs related to an acquisition 

of a non-viable business based on alleged misrepresentations, work disruption due to natural 

disasters, and a limited market for currently held third party securities, and slowing economic 

conditions, Wolverine Group is facing imminent liquidity challenges and is unable to meet its debt 

obligations as they generally become due. The total claims against Wolverine Group greatly 

exceed the $5 million threshold amount under the CCAA.13 

17. In addition, as set out in the Cash Flow Forecast, the Applicants will be unable to meet 

working capital requirements in the near term.14   

18. As at March 31, 2023, the date of Wolverine Energy’s most recent annual audited financial 

statements, Wolverine Energy had total liabilities of approximately $117,343,161.15  

 
9   Bankruptcy and Insolvency Act, RSC 1985, c. B-3, s 2 ("BIA") [TAB 6]. 
10  Stelco, at paras 26 & 28 [TAB 2]. 
11  Stelco, at para 40 [TAB 2]. 
12  Stelco, at paras 26 & 40 [TAB 2]; Toys "R" Us (Canada) Ltd, 2017 ONSC 5571 at para 6 [TAB 7]. 
13  Ostapovich Affidavit at para 24 [TAB 5]. 
14  Ostapovich Affidavit at para 49 [TAB 5]. 
15  Ostapovich Affidavit at para 23 [TAB 5]. 
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19. At this time, the Applicants are reasonably expected to run out of liquidity within a 

reasonable proximity of time and are in a looming liquidity crisis. They are insolvent under the 

CCAA. 

B. A Stay of Proceedings Should be Granted 

20. The Court has broad discretion pursuant to s. 11 of the CCAA to make any order that it 

considers appropriate in the circumstances, subject only to restrictions contained in the CCAA.16 

21. Pursuant to section 11.02 of the CCAA, this Court has the authority to order a stay of 

proceedings "on any terms that it may impose" and "effective for the period that the court considers 

necessary", provided the initial stay period is no longer than 10 days.17 The relief granted on an 

initial application is limited to relief that is reasonably necessary for the continued operations of 

the debtor company during the initial stay period.18 The stay of proceedings may be extended, 

where appropriate, on subsequent applications.19 

22. The stay of proceedings may also be extended to the directors and officers of a debtor 

company pursuant to s. 11.03 of the CCAA.20 

23. The purpose of the stay of proceedings is to maintain the status quo for a period of time to 

allow the debtor company to concentrate its efforts on putting forward a viable plan of 

arrangement, compromise, or other restructuring alternative.21 Similarly, extending the stay of 

proceedings to the directors and officers prevents a debtor company from having to devote 

significant time and resources to potentially defending actions against such individuals, at a time 

when the focus needs to be on pursuing a successful restructuring.22 

24. In considering whether to grant a stay of proceedings, the Applicants must satisfy the Court 

that the order sought is appropriate in the circumstances, and, when considering applications for 

 
16 CCAA, s 11 [TAB 1]. 
17 CCAA, s 11.02 [TAB 1]. 
18 CCAA, s 11.001 [TAB 1]. See also Re Lydian International Limited, 2019 ONSC 7473 at paras 23-26, 45-48 and 54 [Lydian International] 

[TAB 8]. 
19 CCAA, s 11.02(2) [TAB 1] 
20 CCAA, s 11.03 [TAB 1] 
21 Canadian Airlines, at paras 17-18 [TAB 3]. 
22 Re Nortel Networks Corp (2009), 57 CBR (5th) 232 (Ont SCJ) [Commercial List]) at para 36 [TAB 9]. 
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an extension of the stay, that the Applicants have been acting in good faith and with due 

diligence.23 These three considerations underpin any exercise of the Court's discretionary authority 

under the CCAA.24 

25. Appropriateness is assessed by examining whether the order sought advances the policy 

objectives underlying the CCAA. Namely, the remedial objectives designed to mitigate the 

potentially catastrophic impacts insolvency can have, which objectives include: (i) the timely, 

efficient and impartial resolution of a debtor's insolvency; (ii) preserving and maximizing value of 

the debtor's assets for the benefit of its stakeholders; (iii) ensuring the fair and equitable treatment 

of claims against the debtor; and (iv) the preservation of jobs and communities affected by the 

company's financial distress.25 

26. While it has always been a requirement that a party in insolvency proceedings must act in 

good faith, Parliament has recently made such a requirement express in s. 18.6 of the CCAA.26 

27. With respect to acting with due diligence, this requires that a party participate in CCAA 

proceedings in a diligent and timely fashion and discourages parties from sitting on their rights.27 

28. A company does not need to present a plan or compromise at the initial CCAA application. 

Where a debtor company realistically plans to continue operating or otherwise deal with its assets, 

but it requires the protection of the Court in order to do so and it is otherwise too early to determine 

whether the company will in fact succeed, the Court should grant relief under the CCAA.28 

29. The possibility that one or more creditors may be prejudiced as a result of a stay should not 

affect the court's exercise of its authority to grant the initial CCAA order. The prejudice to one or 

more stakeholders must be balanced against, and offset by the benefit to all stakeholders impacted 

by the company facilitating a reorganization. Thus, the Court's primary concerns under the CCAA 

are not for one stakeholder, but for the debtor and all of its stakeholders.29 

 
23 CCAA, s 11.02(3) [TAB 1]. 
24 9354-9186 Québec Inc v Callidus Capital Corp, 2020 SCC 10 at para 49 ("Callidus") [TAB 10]. 
25 Callidus, at paras 40, 42 and 50 [TAB 10]. 
26 CCAA, s 18.6 [TAB 1]; Callidus, at para 50 [TAB 10]. 
27 Callidus, at para 51 [TAB 10]. 
28 Lendhorff, at paras 5-6 [TAB 4]. 
29 Lendhorff, at paras 5-6 [TAB 4]. 
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30. The Applicants seek a stay of proceedings for an initial period of ten (10) days, which stay 

would extend to its directors and officers. Prior to the expiry of the initial stay period, the 

Applicants intend to apply for a further extension of the stay. 

31. The requested stay of proceedings, which substantially conforms with the stay provisions 

of the Alberta Template CCAA Initial Order, is sought to enable the Applicants time to stabilize 

their business and provide them time to identify and assess potential restructuring options. 

Additionally, extending the stay of proceedings to the Applicants' directors and officers ensures 

that the Applicants' focus at this time can be on pursuing a successful restructuring, rather than 

devoting resources to potential claims against the directors and officers. 

32. The CCAA stay of proceedings has been described as "the engine that drives the broad and 

flexible statutory scheme" of the CCAA. The courts construe the power to grant a stay of 

proceedings broadly in order to permit the CCAA to accomplish its legislative purpose and to 

enable continuance of the company seeking CCAA protection.30 A stay of proceedings is 

appropriate to provide the debtor with breathing room while it seeks to restore solvency and 

emerge from the CCAA on a going concern basis.31 

33. Allowing the Applicants to focus their energy and resources on a successful restructuring 

will ensure that the companies are able to maximize value for the benefit of all of their 

stakeholders, including, amongst others, the secured and unsecured creditors. 

34. The Applicants submit that it is therefore appropriate to grant the requested stay of 

proceedings. 

C. The Proposed Monitor Should be Appointed  

35. Pursuant to s. 11.7 of the CCAA, the Court is required to appoint a person to monitor the 

business and financial affairs of a debtor company upon the granting of an initial CCAA order. 

 
30  Nortel Networks Corp., 2010 ONSC 1304 at para 34 [TAB 11]; Lehndorff at para 10 [TAB 4]. 
31 Century Services Inc v Attorney General (Canada), 2010 SCC 60 at para 14 [TAB 12]; Target Canada Co, 2015 ONSC 303 at para 8 

[TAB 13]. 
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The monitor must be a trustee within the meaning of subsection 2(1) of the BIA and there are 

certain restrictions on who may be monitor set forth in subsection 11.7(2).32 

36. In this case, the proposed Monitor, Ernst & Young Inc., is a trustee within the meaning of 

subsection 2(1) of the BIA, not subject to any restrictions pursuant to subsection 11.7(2), and has 

executed a Consent to Act in the within CCAA proceedings.33 It is therefore appropriate that the 

proposed Monitor be appointed. 

D. The Priority Charges sought by the Applicants are Appropriate and Reasonably 
Necessary in the Circumstances  

37. The Applicants are seeking approval of an Administration Charge and a Directors' Charge.  

1. Administration Charge 

38. The Applicants are seeking an Administration Charge in the amount of $100,000 to secure 

the professional fees and disbursements of the Proposed Monitor, counsel to the Proposed Monitor 

and counsel to the Applicants, incurred at their standard rates and charges whether incurred before 

or after the date of the Initial Order.34  

39. Section 11.52 of the CCAA expressly provides the court with the jurisdiction to grant the 

Administration Charge.  The following list of non-exhaustive factors are to be considered when 

granting an administration charge: 

(a) the size and complexity of the business being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair and reasonable; 

(e) the position of the secured creditors likely to be affected by the charge; and 

 
32 CCAA, s 11.7 [TAB 1]; BIA, s 2(1), "trustee" or "licensed trustee" [TAB 6]. 
33 Ostapovich Affidavit at para 50 [TAB 5]. 
34 Ostapovich Affidavit at para 57 [TAB 5]. 
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(f) the position of the Monitor.35 

40. In consideration of the above factors, the Applicants submit it is appropriate for this Court 

to exercise its jurisdiction and grant the Administration Charge, given that: 

(a) the Applicants have significant and complex business operations in the energy and 

infrastructure industry, and the amount of the Administration Charge is reasonable 

in light of these circumstances;  

(b) the amount of the Administration Charge was reached in consultation with the 

Proposed Monitor, and the Proposed Monitor is supportive of the nature and 

quantum of the Administration Charge; 

(c) all of the beneficiaries of the proposed Administration Charge have contributed, 

and will continue to contribute, to the restructuring efforts of the Applicants; and 

(d) there will be no unwarranted duplication of roles between the beneficiaries of the 

Administration Charge.36 

2. Directors' Charge 

41. The Applicants are seeking a Directors' Charge in the maximum amount of $1,000,000 to 

secure the indemnity of their directors and officers for liabilities they may incur during the CCAA 

Proceedings. This includes approximately $855,000.00 in employee payroll for 198 Wolverine 

staff, including 177 employees and 18 contractors, and certain tax obligations including GST, PST, 

and US Sales and Uses taxes totaling approximately $142,000.00.37 

42. Section 11.51 of the CCAA affords the Court the jurisdiction to grant the Directors' Charge; 

the court may not make the order if "the company could obtain adequate indemnification insurance 

for the director or officer at a reasonable cost" and the "court shall make an order declaring that 

the security or charge does not apply in respect of a specific obligation or liability incurred by a 

 
35 Canwest Publishing Inc., 2010 ONSC 222, at para 54 [TAB 14].  
36 Ostapovich Affidavit at paras 57-58 [TAB 5]. 
37 Ostapovich Affidavit at para 60 [TAB 5]. 
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director or officer if in its opinion the obligation or liability was incurred as a result of the director's 

or officer's gross negligence or wilful misconduct".38 

43. "The purpose of such a charge is to keep the directors and officers in place during the 

restructuring by providing them with protections against liabilities they could incur during the 

restructuring".39  

44. The Applicants submit that it is appropriate in these circumstances for this Court to exercise 

its jurisdiction and grant the Directors' Charge, given that: 

(a) the directors and officers have been actively involved in the Applicants' 

restructuring efforts and will continue to play an important role throughout these 

CCAA Proceedings;  

(b) a significant component of the Directors’ Charge is payroll, and the Directors and 

Officers are concerned that if they are unable to meet payroll when due, they would 

be directly liable for these amounts under relevant legislation; 

(c) the quantum of the proposed Directors' Charge has been determined in consultation 

with the Proposed Monitor based upon the statutory liabilities that the directors and 

officers could incur;  

(d) the existing insurance policies may not provide sufficient coverage against the 

potential liability that the directors and officers could incur during these 

proceedings;  

(e) the directors and officers have indicated that their continued service and 

involvement is conditional upon the granting of the proposed Directors' Charge; 

(f) The Wolverine Group has an existing D&O Insurance Policy in place to protect 

their directors;  

 
38 CCAA, s 11.51(3)-(4) [TAB 1]. 
39 Canwest Global Communications Corp. (Re), [2009] OJ No 4286 (SC) at paras 46-48 [TAB 15].  
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(g) the Directors' Charge would only apply to the extent there is not sufficient coverage 

under existing insurance policies; and  

(h) the Proposed Monitor is supportive of the Directors' Charge.40  

45. For all of the aforementioned reasons, the Applicants submit that the Administration and 

Directors Charges are appropriate and reasonably necessary in the circumstances, and therefore 

ought to be granted as set forth in the proposed Initial Order. 

E. Relief from Securities’ Reporting Obligations  

46. Wolverine Energy is a public company with its common shares listed on the Toronto Stock 

Exchange Venture Exchange (the "TSXV"). Wolverine Energy is required to file its quarterly 

financial statements by November 28, 2023.41 Given the CCAA Proceedings, Wolverine Energy 

has notified its regulator of this application and proposed language found at paragraphs 38-39 of 

the proposed Initial Order. It is working with its Regulator to ensure trading of shares is halted 

following the hearing of this application. 

47. Accordingly, the Applicants have determined that directing further time or resources to 

securities reporting is not appropriate in the circumstances and could be better allocated to 

restructuring efforts in the context of the CCAA proceeding.  

48. The Applicants seek approval of an order authorizing the Applicants' decision to incur no 

further expenses in relation to any filings, disclosures, core or non-core documents, restatements, 

amendments to existing filings, press release or any other actions (collectively, the "Securities 
Filings") that may be required by any federal, provincial or other law respecting securities or 

capital markets in Canada or the United States, the TSX Company Manual, the TSXV Corporate 

Finance Policies and other rules, regulations and policies of the Toronto Stock Exchange and the 

Toronto Stock . The Applicants are also seeking protection for certain individuals against any 

personal liability that may arise as a result of such decision.  

 
40 Ostapovich Affidavit at paras 59-61 [TAB 5].  
41 Ostapovich Affidavit at paras 53-54 [TAB 5]. 
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49. The relief sought with respect to reporting obligations is pursuant to the Court's jurisdiction 

under section 11 of the CCAA. Section 11 provides that: 

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made under this Act in respect of a debtor 
company, the court, on the application of any person interested in the matter, may, 
subject to the restrictions set out in this Act, on notice to any other person or 
without notice as it may see fit, make any order that it considers appropriate in the 
circumstances.  

50. The order would not prohibit any securities regulator or stock exchange from taking any 

action or exercising any discretion that it may have of a nature described in section 11.1(2) of the 

CCAA as a consequence of the Applicants failing to make any Securities Filings.  

51. The Applicants submit that relief to incur no further expenses in relation to the Securities 

Filings is appropriate and reasonably necessary in the circumstances, and therefore ought to be 

granted as set forth in the proposed Initial Order. 

V. CONCLUSION 

52. The Applicants urgently require the protection of the CCAA in order to stabilize their 

Businesses and provide them time to identify and assess potential strategic alternatives that may 

be available to maximize the value of the Applicants for all of their stakeholders. 

53. Accordingly, for the reasons set out above, the Applicants submit that it is necessary and 

appropriate in the circumstances to grant the requested relief as set forth in the proposed Initial 

Order. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 29th DAY OF 
NOVEMBER, 2023. 

BENNETT JONES LLP 

Per:  
 Michael Selnes/ Keely Cameron 

Counsel for the Applicants 
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company means any company, corporation or legal per-
son incorporated by or under an Act of Parliament or of
the legislature of a province, any incorporated company
having assets or doing business in Canada, wherever in-
corporated, and any income trust, but does not include
banks, authorized foreign banks within the meaning of
section 2 of the Bank Act, telegraph companies, insur-
ance companies and companies to which the Trust and
Loan Companies Act applies; (compagnie)

court means

(a) in Nova Scotia, British Columbia and Prince Ed-
ward Island, the Supreme Court,

(a.1) in Ontario, the Superior Court of Justice,

(b) in Quebec, the Superior Court,

(c) in New Brunswick, Manitoba, Saskatchewan and
Alberta, the Court of Queen’s Bench,

(c.1) in Newfoundland and Labrador, the Trial Divi-
sion of the Supreme Court, and

(d) in Yukon and the Northwest Territories, the
Supreme Court, and in Nunavut, the Nunavut Court of
Justice; (tribunal)

debtor company means any company that

(a) is bankrupt or insolvent,

(b) has committed an act of bankruptcy within the
meaning of the Bankruptcy and Insolvency Act or is
deemed insolvent within the meaning of the Winding-
up and Restructuring Act, whether or not proceedings
in respect of the company have been taken under ei-
ther of those Acts,

(c) has made an authorized assignment or against
which a bankruptcy order has been made under the
Bankruptcy and Insolvency Act, or

(d) is in the course of being wound up under the
Winding-up and Restructuring Act because the com-
pany is insolvent; (compagnie débitrice)

director means, in the case of a company other than an
income trust, a person occupying the position of director
by whatever name called and, in the case of an income
trust, a person occupying the position of trustee by what-
ever named called; (administrateur)

eligible financial contract means an agreement of a
prescribed kind; (contrat financier admissible)

compagnie Toute personne morale constituée par une
loi fédérale ou provinciale ou sous son régime et toute
personne morale qui possède un actif ou exerce des acti-
vités au Canada, quel que soit l’endroit où elle a été
constituée, ainsi que toute fiducie de revenu. La présente
définition exclut les banques, les banques étrangères au-
torisées, au sens de l’article 2 de la Loi sur les banques,
les compagnies de télégraphe, les compagnies d’assu-
rances et les sociétés auxquelles s’applique la Loi sur les
sociétés de fiducie et de prêt. (company)

compagnie débitrice Toute compagnie qui, selon le
cas :

a) est en faillite ou est insolvable;

b) a commis un acte de faillite au sens de la Loi sur la
faillite et l’insolvabilité ou est réputée insolvable au
sens de la Loi sur les liquidations et les restructura-
tions, que des procédures relatives à cette compagnie
aient été intentées ou non sous le régime de l’une ou
l’autre de ces lois;

c) a fait une cession autorisée ou à l’encontre de la-
quelle une ordonnance de faillite a été rendue en vertu
de la Loi sur la faillite et l’insolvabilité;

d) est en voie de liquidation aux termes de la Loi sur
les liquidations et les restructurations parce que la
compagnie est insolvable. (debtor company)

contrat financier admissible Contrat d’une catégorie
réglementaire. (eligible financial contract)

contrôleur S’agissant d’une compagnie, la personne
nommée en application de l’article 11.7 pour agir à titre
de contrôleur des affaires financières et autres de celle-ci.
(monitor)

convention collective S’entend au sens donné à ce
terme par les règles de droit applicables aux négociations
collectives entre la compagnie débitrice et l’agent négo-
ciateur. (collective agreement)

créancier chirographaire Tout créancier d’une compa-
gnie qui n’est pas un créancier garanti, qu’il réside ou soit
domicilié au Canada ou à l’étranger. Un fiduciaire pour
les détenteurs d’obligations non garanties, lesquelles sont
émises en vertu d’un acte de fiducie ou autre acte fonc-
tionnant en faveur du fiduciaire, est réputé un créancier
chirographaire pour toutes les fins de la présente loi sauf
la votation à une assemblée des créanciers relativement à
ces obligations. (unsecured creditor)
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domiciled within or outside Canada, and a trustee for the
holders of any unsecured bonds issued under a trust deed
or other instrument running in favour of the trustee shall
be deemed to be an unsecured creditor for all purposes of
this Act except for the purpose of voting at a creditors’
meeting in respect of any of those bonds. (créancier chi-
rographaire)

a) Dans les provinces de la Nouvelle-Écosse, de la Co-
lombie-Britannique et de l’Île-du-Prince-Édouard, la
Cour suprême;

a.1) dans la province d’Ontario, la Cour supérieure de
justice;

b) dans la province de Québec, la Cour supérieure;

c) dans les provinces du Nouveau-Brunswick, du Ma-
nitoba, de la Saskatchewan et d’Alberta, la Cour du
Banc de la Reine;

c.1) dans la province de Terre-Neuve-et-Labrador, la
Section de première instance de la Cour suprême;

d) au Yukon et dans les Territoires du Nord-Ouest, la
Cour suprême et, au Nunavut, la Cour de justice du
Nunavut. (court)

valeurs nettes dues à la date de résiliation La somme
nette obtenue après compensation des obligations mu-
tuelles des parties à un contrat financier admissible effec-
tuée conformément à ce contrat. (net termination val-
ue)

Meaning of related and dealing at arm’s length Définition de personnes liées

(2) For the purpose of this Act, section 4 of the
Bankruptcy and Insolvency Act applies for the purpose
of determining whether a person is related to or dealing
at arm’s length with a debtor company.
R.S., 1985, c. C-36, s. 2; R.S., 1985, c. 27 (2nd Supp.), s. 10; 1990, c. 17, s. 4; 1992, c. 27,
s. 90; 1993, c. 34, s. 52; 1996, c. 6, s. 167; 1997, c. 12, s. 120(E); 1998, c. 30, s. 14; 1999,
c. 3, s. 22, c. 28, s. 154; 2001, c. 9, s. 575; 2002, c. 7, s. 133; 2004, c. 25, s. 193; 2005, c. 3,
s. 15, c. 47, s. 124; 2007, c. 29, s. 104, c. 36, ss. 61, 105; 2012, c. 31, s. 419; 2015, c. 3, s.
37; 2018, c. 10, s. 89.

(2) Pour l’application de la présente loi, l’article 4 de la
Loi sur la faillite et l’insolvabilité s’applique pour établir
si une personne est liée à une compagnie débitrice ou agit
sans lien de dépendance avec une telle compagnie.
L.R. (1985), ch. C-36, art. 2; L.R. (1985), ch. 27 (2e suppl.), art. 10; 1990, ch. 17, art. 4;
1992, ch. 27, art. 90; 1993, ch. 34, art. 52; 1996, ch. 6, art. 167; 1997, ch. 12, art. 120(A);
1998, ch. 30, art. 14; 1999, ch. 3, art. 22, ch. 28, art. 154; 2001, ch. 9, art. 575; 2002, ch. 7,
art. 133; 2004, ch. 25, art. 193; 2005, ch. 3, art. 15, ch. 47, art. 124; 2007, ch. 29, art. 104,
ch. 36, art. 61 et 105; 2012, ch. 31, art. 419; 2015, ch. 3, art. 37; 2018, ch. 10, art. 89.

Application Application

3 (1) This Act applies in respect of a debtor company or
affiliated debtor companies if the total of claims against
the debtor company or affiliated debtor companies, de-
termined in accordance with section 20, is more
than $5,000,000 or any other amount that is prescribed.

3 (1) La présente loi ne s’applique à une compagnie dé-
bitrice ou aux compagnies débitrices qui appartiennent
au même groupe qu’elle que si le montant des réclama-
tions contre elle ou les compagnies appartenant au même
groupe, établi conformément à l’article 20, est supérieur à
cinq millions de dollars ou à toute autre somme prévue
par les règlements.

Affiliated companies Application

(2) For the purposes of this Act,

(a) companies are affiliated companies if one of them
is the subsidiary of the other or both are subsidiaries
of the same company or each of them is controlled by
the same person; and

(b) two companies affiliated with the same company
at the same time are deemed to be affiliated with each
other.

(2) Pour l’application de la présente loi :

a) appartiennent au même groupe deux compagnies
dont l’une est la filiale de l’autre ou qui sont sous le
contrôle de la même personne;

b) sont réputées appartenir au même groupe deux
compagnies dont chacune appartient au groupe d’une
même compagnie.
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Company controlled Application

(3) For the purposes of this Act, a company is controlled
by a person or by two or more companies if

(a) securities of the company to which are attached
more than fifty per cent of the votes that may be cast
to elect directors of the company are held, other than
by way of security only, by or for the benefit of that
person or by or for the benefit of those companies;
and

(b) the votes attached to those securities are suffi-
cient, if exercised, to elect a majority of the directors
of the company.

(3) Pour l’application de la présente loi, ont le contrôle
d’une compagnie la personne ou les compagnies :

a) qui détiennent — ou en sont bénéficiaires —, autre-
ment qu’à titre de garantie seulement, des valeurs mo-
bilières conférant plus de cinquante pour cent du
maximum possible des voix à l’élection des adminis-
trateurs de la compagnie;

b) dont lesdites valeurs mobilières confèrent un droit
de vote dont l’exercice permet d’élire la majorité des
administrateurs de la compagnie.

Subsidiary Application

(4) For the purposes of this Act, a company is a sub-
sidiary of another company if

(a) it is controlled by

(i) that other company,

(ii) that other company and one or more companies
each of which is controlled by that other company,
or

(iii) two or more companies each of which is con-
trolled by that other company; or

(b) it is a subsidiary of a company that is a subsidiary
of that other company.

R.S., 1985, c. C-36, s. 3; 1997, c. 12, s. 121; 2005, c. 47, s. 125.

(4) Pour l’application de la présente loi, une compagnie
est la filiale d’une autre compagnie dans chacun des cas
suivants :

a) elle est contrôlée :

(i) soit par l’autre compagnie,

(ii) soit par l’autre compagnie et une ou plusieurs
compagnies elles-mêmes contrôlées par cette autre
compagnie,

(iii) soit par des compagnies elles-mêmes contrô-
lées par l’autre compagnie;

b) elle est la filiale d’une filiale de l’autre compagnie.
L.R. (1985), ch. C-36, art. 3; 1997, ch. 12, art. 121; 2005, ch. 47, art. 125.

PART I PARTIE I

Compromises and
Arrangements

Transactions et arrangements

Compromise with unsecured creditors Transaction avec les créanciers chirographaires

4 Where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors or
any class of them, the court may, on the application in a
summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors, and,
if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court
directs.
R.S., c. C-25, s. 4.

4 Lorsqu’une transaction ou un arrangement est propo-
sé entre une compagnie débitrice et ses créanciers chiro-
graphaires ou toute catégorie de ces derniers, le tribunal
peut, à la requête sommaire de la compagnie, d’un de ces
créanciers ou du syndic en matière de faillite ou liquida-
teur de la compagnie, ordonner que soit convoquée, de la
manière qu’il prescrit, une assemblée de ces créanciers
ou catégorie de créanciers, et, si le tribunal en décide ain-
si, des actionnaires de la compagnie.
S.R., ch. C-25, art. 4.
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Form of applications Forme des demandes

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

10 (1) Les demandes prévues par la présente loi
peuvent être formulées par requête ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément à la pratique du tribunal auquel la demande est
présentée.

Documents that must accompany initial application Documents accompagnant la demande initiale

(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

(2) La demande initiale doit être accompagnée :

a) d’un état portant, projections à l’appui, sur l’évolu-
tion hebdomadaire de l’encaisse de la compagnie débi-
trice;

b) d’un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement à l’éta-
blissement de cet état;

c) d’une copie des états financiers, vérifiés ou non,
établis au cours de l’année précédant la demande ou, à
défaut, d’une copie des états financiers les plus ré-
cents.

Publication ban Interdiction de mettre l’état à la disposition du public

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de l’état de l’évo-
lution de l’encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu à celle-ci et que sa non-communication ne causerait
pas de préjudice indu à ses créanciers. Il peut toutefois
préciser dans l’ordonnance que tout ou partie de cet état
peut être communiqué, aux conditions qu’il estime indi-
quées, à la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

General power of court Pouvoir général du tribunal

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.
R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47, s. 128.

11 Malgré toute disposition de la Loi sur la faillite et
l’insolvabilité ou de la Loi sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi à l’égard d’une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.
L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Relief reasonably necessary Redressements normalement nécessaires

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be

11.001 L’ordonnance rendue au titre de l’article 11 en
même temps que l’ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans l’ordon-
nance rendue au titre de ce paragraphe relativement à la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires à la continuation de l’exploitation
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limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.
2019, c. 29, s. 136.

de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.
2019, ch. 29, art. 136.

Rights of suppliers Droits des fournisseurs

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empêcher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs à la fourniture de
marchandises ou de services, à l’utilisation de biens
loués ou faisant l’objet d’une licence ou à la fourniture
de toute autre contrepartie de valeur qui ont lieu après
l’ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.

2005, ch. 47, art. 128.

Stays, etc. — initial application Suspension : demande initiale

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

11.02 (1) Dans le cas d’une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime de la Loi sur la faillite et l’insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Stays, etc. — other than initial application Suspension : demandes autres qu’initiales

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(2) Dans le cas d’une demande, autre qu’une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime des lois mentionnées à l’alinéa (1)a);

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;
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(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Burden of proof on application Preuve

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

(3) Le tribunal ne rend l’ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l’ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

(4) L’ordonnance qui prévoit l’une des mesures visées
aux paragraphes (1) ou (2) ne peut être rendue qu’en ver-
tu du présent article.
2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Stays — directors Suspension — administrateurs

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

11.03 (1) L’ordonnance prévue à l’article 11.02 peut in-
terdire l’introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent être, ès qua-
lités, responsables en droit, tant que la transaction ou
l’arrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Exception Exclusion

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-
pany.

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’une injonction les visant au
sujet de celle-ci.

Persons deemed to be directors Présomption : administrateurs

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.
2005, c. 47, s. 128.

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans être remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour l’application du présent article.
2005, ch. 47, art. 128.

Persons obligated under letter of credit or guarantee Suspension — lettres de crédit ou garanties

11.04 No order made under section 11.02 has affect on
any action, suit or proceeding against a person, other
than the company in respect of whom the order is made,

11.04 L’ordonnance prévue à l’article 11.02 est sans effet
sur toute action, poursuite ou autre procédure contre la
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is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
company or is acting or is likely to act inappropriately as
a director in the circumstances.

convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
agit ou agira vraisemblablement de façon inacceptable
dans les circonstances.

Filling vacancy Vacance

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, c. 47, s. 128.

(2) Le tribunal peut, par ordonnance, combler toute va-
cance découlant de la révocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Security or charge relating to director’s
indemnification

Biens grevés d’une charge ou sûreté en faveur
d’administrateurs ou de dirigeants

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

11.51 (1) Sur demande de la compagnie débitrice, le
tribunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de celle-ci sont grevés d’une charge ou sûre-
té, d’un montant qu’il estime indiqué, en faveur d’un ou
de plusieurs administrateurs ou dirigeants pour l’exécu-
tion des obligations qu’ils peuvent contracter en cette
qualité après l’introduction d’une procédure sous le ré-
gime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

Restriction — indemnification insurance Restriction — assurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

(3) Il ne peut toutefois rendre une telle ordonnance s’il
estime que la compagnie peut souscrire, à un coût qu’il
estime juste, une assurance permettant d’indemniser
adéquatement les administrateurs ou dirigeants.

Negligence, misconduct or fault Négligence, inconduite ou faute

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(4) Il déclare, dans l’ordonnance, que la charge ou sûreté
ne vise pas les obligations que l’administrateur ou le diri-
geant assume, selon lui, par suite de sa négligence grave
ou de son inconduite délibérée ou, au Québec, par sa
faute lourde ou intentionnelle.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Court may order security or charge to cover certain
costs

Biens grevés d’une charge ou sûreté pour couvrir
certains frais

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

11.52 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie débitrice sont grevés d’une
charge ou sûreté, d’un montant qu’il estime indiqué, pour
couvrir :
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Restrictions on who may be monitor Personnes qui ne peuvent agir à titre de contrôleur

(2) Except with the permission of the court and on any
conditions that the court may impose, no trustee may be
appointed as monitor in relation to a company

(a) if the trustee is or, at any time during the two pre-
ceding years, was

(i) a director, an officer or an employee of the com-
pany,

(ii) related to the company or to any director or of-
ficer of the company, or

(iii) the auditor, accountant or legal counsel, or a
partner or an employee of the auditor, accountant
or legal counsel, of the company; or

(b) if the trustee is

(i) the trustee under a trust indenture issued by the
company or any person related to the company, or
the holder of a power of attorney under an act con-
stituting a hypothec within the meaning of the Civil
Code of Quebec that is granted by the company or
any person related to the company, or

(ii) related to the trustee, or the holder of a power
of attorney, referred to in subparagraph (i).

(2) Sauf avec l’autorisation du tribunal et aux conditions
qu’il peut fixer, ne peut être nommé pour agir à titre de
contrôleur le syndic :

a) qui est ou, au cours des deux années précédentes, a
été :

(i) administrateur, dirigeant ou employé de la com-
pagnie,

(ii) lié à la compagnie ou à l’un de ses administra-
teurs ou dirigeants,

(iii) vérificateur, comptable ou conseiller juridique
de la compagnie, ou employé ou associé de l’un ou
l’autre;

b) qui est :

(i) le fondé de pouvoir aux termes d’un acte consti-
tutif d’hypothèque — au sens du Code civil du Qué-
bec — émanant de la compagnie ou d’une personne
liée à celle-ci ou le fiduciaire aux termes d’un acte
de fiducie émanant de la compagnie ou d’une per-
sonne liée à celle-ci,

(ii) lié au fondé de pouvoir ou au fiduciaire visé au
sous-alinéa (i).

Court may replace monitor Remplacement du contrôleur

(3) On application by a creditor of the company, the
court may, if it considers it appropriate in the circum-
stances, replace the monitor by appointing another
trustee, within the meaning of subsection 2(1) of the
Bankruptcy and Insolvency Act, to monitor the business
and financial affairs of the company.
1997, c. 12, s. 124; 2005, c. 47, s. 129.

(3) Sur demande d’un créancier de la compagnie, le tri-
bunal peut, s’il l’estime indiqué dans les circonstances,
remplacer le contrôleur en nommant un autre syndic, au
sens du paragraphe 2(1) de la Loi sur la faillite et l’insol-
vabilité, pour agir à ce titre à l’égard des affaires finan-
cières et autres de la compagnie.
1997, ch. 12, art. 124; 2005, ch. 47, art. 129.

No personal liability in respect of matters before
appointment

Immunité

11.8 (1) Despite anything in federal or provincial law, if
a monitor, in that position, carries on the business of a
debtor company or continues the employment of a
debtor company’s employees, the monitor is not by rea-
son of that fact personally liable in respect of a liability,
including one as a successor employer,

(a) that is in respect of the employees or former em-
ployees of the company or a predecessor of the compa-
ny or in respect of a pension plan for the benefit of
those employees; and

(b) that exists before the monitor is appointed or that
is calculated by reference to a period before the ap-
pointment.

11.8 (1) Par dérogation au droit fédéral et provincial, le
contrôleur qui, en cette qualité, continue l’exploitation de
l’entreprise de la compagnie débitrice ou lui succède
comme employeur est dégagé de toute responsabilité
personnelle découlant de quelque obligation de la com-
pagnie, notamment à titre d’employeur successeur, si
celle-ci, à la fois :

a) l’oblige envers des employés ou anciens employés
de la compagnie, ou de l’un de ses prédécesseurs, ou
découle d’un régime de pension pour le bénéfice de ces
employés;

b) existait avant sa nomination ou est calculée par ré-
férence à une période la précédant.

brownet
Highlight

brownet
Highlight



Companies’ Creditors Arrangement Arrangements avec les créanciers des compagnies
PART II Jurisdiction of Courts PARTIE II Juridiction des tribunaux
Sections 15-18.6 Articles 15-18.6

Current to October 31, 2023

Last amended on April 27, 2023

31 À jour au 31 octobre 2023

Dernière modification le 27 avril 2023

Decision final Décision finale

(5) The decision of the Supreme Court of Canada on any
appeal under subsection (1) is final and conclusive.
R.S., c. C-25, s. 15; R.S., c. 44(1st Supp.), s. 10.

(5) La décision de la Cour suprême du Canada sur un tel
appel est définitive et sans appel.
S.R., ch. C-25, art. 15; S.R., ch. 44(1er suppl.), art. 10.

Order of court of one province Ordonnance d’un tribunal d’une province

16 Every order made by the court in any province in the
exercise of jurisdiction conferred by this Act in respect of
any compromise or arrangement shall have full force and
effect in all the other provinces and shall be enforced in
the court of each of the other provinces in the same man-
ner in all respects as if the order had been made by the
court enforcing it.
R.S., c. C-25, s. 16.

16 Toute ordonnance rendue par le tribunal d’une pro-
vince dans l’exercice de la juridiction conférée par la pré-
sente loi à l’égard de quelque transaction ou arrangement
a pleine vigueur et effet dans les autres provinces, et elle
est appliquée devant le tribunal de chacune des autres
provinces de la même manière, à tous égards, que si elle
avait été rendue par le tribunal la faisant ainsi exécuter.
S.R., ch. C-25, art. 16.

Courts shall aid each other on request Les tribunaux doivent s’entraider sur demande

17 All courts that have jurisdiction under this Act and
the officers of those courts shall act in aid of and be auxil-
iary to each other in all matters provided for in this Act,
and an order of a court seeking aid with a request to an-
other court shall be deemed sufficient to enable the latter
court to exercise in regard to the matters directed by the
order such jurisdiction as either the court that made the
request or the court to which the request is made could
exercise in regard to similar matters within their respec-
tive jurisdictions.
R.S., c. C-25, s. 17.

17 Tous les tribunaux ayant juridiction sous le régime de
la présente loi et les fonctionnaires de ces tribunaux sont
tenus de s’entraider et de se faire les auxiliaires les uns
des autres en toutes matières prévues par la présente loi,
et une ordonnance du tribunal sollicitant de l’aide au
moyen d’une demande à un autre tribunal est réputée
suffisante pour permettre à ce dernier tribunal d’exercer,
en ce qui concerne les questions prescrites par l’ordon-
nance, la juridiction que le tribunal ayant formulé la de-
mande ou le tribunal auquel est adressée la demande
pourrait exercer à l’égard de questions similaires dans les
limites de leurs juridictions respectives.
S.R., ch. C-25, art. 17.

18 [Repealed, 2005, c. 47, s. 131] 18 [Abrogé, 2005, ch. 47, art. 131]

18.1 [Repealed, 2005, c. 47, s. 131] 18.1 [Abrogé, 2005, ch. 47, art. 131]

18.2 [Repealed, 2005, c. 47, s. 131] 18.2 [Abrogé, 2005, ch. 47, art. 131]

18.3 [Repealed, 2005, c. 47, s. 131] 18.3 [Abrogé, 2005, ch. 47, art. 131]

18.4 [Repealed, 2005, c. 47, s. 131] 18.4 [Abrogé, 2005, ch. 47, art. 131]

18.5 [Repealed, 2005, c. 47, s. 131] 18.5 [Abrogé, 2005, ch. 47, art. 131]

PART III PARTIE III

General Dispositions générales

Duty of Good Faith Obligation d’agir de bonne foi

Good faith Bonne foi

18.6 (1) Any interested person in any proceedings un-
der this Act shall act in good faith with respect to those
proceedings.

18.6 (1) Tout intéressé est tenu d’agir de bonne foi dans
le cadre d’une procédure intentée au titre de la présente
loi.
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COURT FILE NO.:  04-CL-5306 
DATE:  20040322 

SUPERIOR COURT OF JUSTICE – ONTARIO 
(Commercial List) 

RE:  IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,  
  R.S.C. 1985, c. C-36, AS AMENDED 

  AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR  
  ARRANGEMENT WITH RESPECT TO STELCO INC. AND THE OTHER  
  APPLICANTS LISTED IN SCHEDULE "A" 

  APPLICATION UNDER THE COMPANIES' CREDITORS ARRANGEMENT  
  ACT, R.S.C. 1985, c. C-36, AS AMENDED 

BEFORE: FARLEY J. 

COUNSEL: Michael E. Barrack, James D. Gage and Geoff R. Hall, for the Applicants 

  David Jacobs and Michael McCreary, for Locals 1005, 5328 and 8782 of the  
  United Steel Workers of America 

  Ken Rosenberg, Lily Harmer and Rob Centa, for United Steelworkers of America 

  Bob Thornton and Kyla Mahar, for Ernst & Young Inc., Monitor of the   
  Applicants 

   Kevin J. Zych, for the Informal Committee of Stelco Bondholders  

  David R. Byers, for CIT  

  Kevin McElcheran, for GE 

  Murray Gold and Andrew Hatnay, for Retired Salaried Beneficiaries 

  Lewis Gottheil, for CAW Canada and its Local 523 

  Virginie Gauthier, for Fleet 

  H. Whiteley, for CIBC 

  Gail Rubenstein, for FSCO 

  Kenneth D. Kraft, for EDS Canada Inc. 

HEARD: March 5, 2004 

ENDORSEMENT 

[1] As argued this motion by Locals 1005, 5328 and 8782 United Steel Workers of America 
(collectively "Union") to rescind the initial order and dismiss the application of Stelco Inc. ("Stelco") 
and various of its subsidiaries (collectively "Sub Applicants") for access to the protection and 
process of the Companies’ Creditors Arrangement Act ("CCAA") was that this access should be 
denied on the basis that Stelco was not a "debtor company" as defined in s. 2 of the CCAA because it 
was not insolvent. 
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[2] Allow me to observe that there was a great deal of debate in the materials and submissions as 
to the reason(s) that Stelco found itself in with respect to what Michael Locker (indicating he was 
"an expert in the area of corporate restructuring and a leading steel industry analyst") swore to at 
paragraph 12 of his affidavit was the "current crisis": 

12.  Contending with weak operating results and resulting tight cash flow, 
management has deliberately chosen not to fund its employee benefits.  By 
contrast, Dofasco and certain other steel companies have consistently funded both 
their employee benefit obligations as well as debt service.  If Stelco’s management 
had chosen to fund pension obligations, presumably with borrowed money, the 
current crisis and related restructuring plans would focus on debt restructuring as 
opposed to the reduction of employee benefits and related liabilities.  [Emphasis 
added.] 

[3] For the purpose of determining whether Stelco is insolvent and therefore could be considered 
to be a debtor company, it matters not what the cause or who caused the financial difficulty that 
Stelco is in as admitted by Locker on behalf of the Union.  The management of a corporation could 
be completely incompetent, inadvertently or advertently; the corporation could be in the grip of 
ruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent victim 
of uncaring policy of a level of government; the employees (unionized or non-unionized) could be 
completely incompetent, inadvertently or advertently; the relationship of labour and management 
could be absolutely poisonous; the corporation could be the victim of unforeseen events affecting its 
viability such a as a fire destroying an essential area of its plant and equipment or of rampaging 
dumping.  One or more or all of these factors (without being exhaustive), whether or not of varying 
degree and whether or not in combination of some may well have been the cause of a corporation’s 
difficulty.  The point here is that Stelco’s difficulty exists; the only question is whether Stelco is 
insolvent within the meaning of that in the "debtor company" definition of the CCAA.  However, I 
would point out, as I did in closing, that no matter how this motion turns out, Stelco does have a 
problem which has to be addressed – addressed within the CCAA process if Stelco is insolvent or 
addressed outside that process if Stelco is determined not to be insolvent.  The status quo will lead to 
ruination of Stelco (and its Sub Applicants) and as a result will very badly affect its stakeholder, 
including pensioners, employees (unionized and non-unionized), management, creditors, suppliers, 
customers, local and other governments and the local communities.  In such situations, time is a 
precious commodity; it cannot be wasted; no matter how much some would like to take time outs, 
the clock cannot be stopped.  The watchwords of the Commercial List are equally applicable in such 
circumstances.  They are communication, cooperation and common sense.  I appreciate that these 
cases frequently invoke emotions running high and wild; that is understandable on a human basis but 
it is the considered, rational approach which will solve the problem. 

[4] The time to determine whether a corporation is insolvent for the purpose of it being a "debtor 
company" and thus able to make an application to proceed under the CCAA is the date of filing, in 
this case January 29, 2004. 

[5] The Monitor did not file a report as to this question of insolvency as it properly advised that it 
wished to take a neutral role.  I understand however, that it did provide some assistance in the 
preparation of Exhibit C to Hap Steven’s affidavit. 
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[6] If I determine in this motion that Stelco is not insolvent, then the initial order would be set 
aside.  See Montreal Trust Co. of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14 
(P.E.I.C.A.).  The onus is on Stelco as I indicated in my January 29, 2004 endorsement. 

[7] S. 2 of the CCAA defines "debtor company" as: 

"debtor company" means any company that: 

(a)  is bankrupt or insolvent; 

(b)  has committed an act of bankruptcy within the meaning of Bankruptcy and 
Insolvency Act [“BIA”] or deemed insolvent within the meaning of the Winding-
Up and Restructuring Act, whether or not proceedings in respect of the company 
have been taken under either of those Acts; 

(c)  has made an authorized assignment against which a receiving order has been 
made under the Bankruptcy and Insolvency Act; or 

(d)  is in the course of being wound-up under the Winding-Up and Restructuring 
Act because the company is insolvent. 

[8] Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be 
able to qualify under (b) in light of the fact that as of January 29, 2004 whether or not it was entitled 
to receive the CCAA protection under (a) as being insolvent, it had ceased to pay its pre-filing debts.  
I would merely observe as I did at the time of the hearing that I do not find this argument attractive 
in the least.  The most that could be said for that is that such game playing would be ill advised and 
in my view would not be rewarded by the exercise of judicial discretion to allow such an applicant 
the benefit of a CCAA stay and other advantages of the procedure for if it were capriciously done 
where there is not reasonable need, then such ought not to be granted.  However, I would point out 
that if a corporation did capriciously do so, then one might well expect a creditor-initiated 
application so as to take control of the process (including likely the ouster of management including 
directors who authorized such unnecessary stoppage); in such a case, while the corporation would 
not likely be successful in a corporation application, it is likely that a creditor application would find 
favour of judicial discretion. 

[9] This judicial discretion would be exercised in the same way generally as is the case where 
s. 43(7) of the BIA comes into play whereby a bankruptcy receiving order which otherwise meets the 
test may be refused.  See Re Kenwood Hills Development Inc. (1995), 30 C.B.R. (3d) 44 (Ont. Gen. 
Div.) where at p. 45 I observed: 

The discretion must be exercised judicially based on credible evidence; it should 
be used according to common sense and justice and in a manner which does not 
result in an injustice:  See Re Churchill Forest Industries (Manitoba) Ltd. 
(1971), 16 C.B.R. (NS) 158 (Man. Q.B.). 

[10] Anderson J. in Re MGM Electric Co. Ltd. (1982), 42 C.B.R. (N.S.) 29 (Ont. S.C.) at p. 30 
declined to grant a bankruptcy receiving order for the eminently good sense reason that it would be 
counterproductive:  "Having regard for the value of the enterprise and having regard to the evidence 
before me, I think it far from clear that a receiving order would confer a benefit on anyone."  This 
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common sense approach to the judicial exercise of discretion may be contrasted by the rather more 
puzzling approach in Re TDM Software Systems Inc. (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.). 

[11] The Union, supported by the International United Steel Workers of America 
("International"), indicated that if certain of the obligations of Stelco were taken into account in the 
determination of insolvency, then a very good number of large Canadian corporations would be able 
to make an application under the CCAA.  I am of the view that this concern can be addressed as 
follows.  The test of insolvency is to be determined on its own merits, not on the basis that an 
otherwise technically insolvent corporation should not be allowed to apply.  However, if a 
technically insolvent corporation were to apply and there was no material advantage to the 
corporation and its stakeholders (in other words, a pressing need to restructure), then one would 
expect that the court’s discretion would be judicially exercised against granting CCAA protection 
and ancillary relief.  In the case of Stelco, it is recognized, as discussed above, that it is in crisis and 
in need of restructuring – which restructuring, if it is insolvent, would be best accomplished within a 
CCAA proceeding.  Further, I am of the view that the track record of CCAA proceedings in this 
country demonstrates a healthy respect for the fundamental concerns of interested parties and 
stakeholders.  I have consistently observed that much more can be achieved by negotiations outside 
the courtroom where there is a reasonable exchange of information, views and the exploration of 
possible solutions and negotiations held on a without prejudice basis than likely can be achieved by 
resorting to the legal combative atmosphere of the courtroom.  A mutual problem requires a mutual 
solution.  The basic interest of the CCAA is to rehabilitate insolvent corporations for the benefit of 
all stakeholders.  To do this, the cause(s) of the insolvency must be fixed on a long term viable basis 
so that the corporation may be turned around.  It is not achieved by positional bargaining in a tug of 
war between two parties, each trying for a larger slice of a defined size pie; it may be achieved by 
taking steps involving shorter term equitable sacrifices and implementing sensible approaches to 
improve productivity to ensure that the pie grows sufficiently for the long term to accommodate the 
reasonable needs of the parties. 

[12] It appears that it is a given that the Sub Applicants are in fact insolvent.  The question then is 
whether Stelco is insolvent. 

[13] There was a question as to whether Stelco should be restricted to the material in its 
application as presented to the Court on January 29, 2004.  I would observe that CCAA proceedings 
are not in the nature of the traditional adversarial lawsuit usually found in our courtrooms.  It seems 
to me that it would be doing a disservice to the interest of the CCAA to artificially keep the Court in 
the dark on such a question.  Presumably an otherwise deserving "debtor company" would not be 
allowed access to a continuing CCAA proceeding that it would be entitled to merely because some 
potential evidence were excluded for traditional adversarial technical reasons.  I would point out that 
in such a case, there would be no prohibition against such a corporation reapplying (with the 
additional material) subsequently.  In such a case, what would be the advantage for anyone of a 
"pause" before being able to proceed under the rehabilitative process under the CCAA.  On a 
practical basis, I would note that all too often corporations will wait too long before applying, at least 
this was a significant problem in the early 1990s.  In Re Inducon Development Corp. (1991), 8 
C.B.R. (3d) 306 (Ont. Gen. Div.), I observed: 

Secondly, CCAA is designed to be remedial; it is not, however, designed to be 
preventative.  CCAA should not be the last gasp of a dying company; it should 
be implemented, if it is to be implemented, at a stage prior to the death throe. 
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[14] It seems to me that the phrase "death throe" could be reasonably replaced with "death spiral".  
In Re Cumberland Trading Inc. (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div.), I went on to expand on 
this at p. 228: 

I would also observe that all too frequently debtors wait until virtually the last 
moment, the last moment, or in some cases, beyond the last moment before even 
beginning to think about reorganizational (and the attendant support that any 
successful reorganization requires from the creditors).  I noted the lamentable 
tendency of debtors to deal with these situations as "last gasp" desperation 
moves in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 308 (Ont. Gen. 
Div.).  To deal with matters on this basis minimizes the chances of success, even 
if “success” may have been available with earlier spade work. 

[15] I have not been able to find in the CCAA reported cases any instance where there has been an 
objection to a corporation availing itself of the facilities of the CCAA on the basis of whether the 
corporation was insolvent.  Indeed, as indicated above, the major concern here has been that an 
applicant leaves it so late that the timetable of necessary steps may get impossibly compressed.  That 
is not to say that there have not been objections by parties opposing the application on various other 
grounds.  Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a trust 
deed; I recall that in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101; 1 
O.R. (3d) 280 (C.A.), the initial application was rejected in the morning because there had only been 
one debenture issued but another one was issued prior to the return to court that afternoon.  This case 
stands for the general proposition that the CCAA should be given a large and liberal interpretation.  I 
should note that there was in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), 10 
C.B.R. (4th) 133 (Ont. S.C.J.) a determination that in a creditor application, the corporation was 
found not to be insolvent, but see below as to BIA test (c) my views as to the correctness of this 
decision.   

[16] In Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.) I observed 
at p. 32: 

One of the purposes of the CCAA is to facilitate ongoing operations of a 
business where its assets have a greater value as part of an integrated system 
than individually.  The CCAA facilitates reorganization of a company where the 
alternative, sale of the property piecemeal, is likely to yield far less satisfaction 
to the creditors. 

[17] In Re Anvil Range Mining Corp. (2002), 34 C.B.R. (4th) 157 (Ont. C.A.), the court stated to 
the same effect: 

The second submission is that the plan is contrary to the purposes of the CCAA.  
Courts have recognized that the purpose of the CCAA is to enable compromises 
to be made for the common benefit of the creditors and the company and to keep 
the company alive and out of the hands of liquidators. 

[18] Encompassed in this is the concept of saving employment if a restructuring will result in a 
viable enterprise.  See Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont. 
Gen. Div.).  This concept has been a continuing thread in CCAA cases in this jurisdiction stretching 
back for at least the past 15 years, if not before. 
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[19] I would also note that the jurisprudence and practical application of the bankruptcy and 
insolvency regime in place in Canada has been constantly evolving.  The early jails of what became 
Canada were populated to the extent of almost half their capacity by bankrupts.  Rehabilitation and a 
fresh start for the honest but unfortunate debtor came afterwards.  Most recently, the Bankruptcy Act 
was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to 
creditors.  At the same time, the CCAA was amended to eliminate the threshold criterion of there 
having to be debentures issued under a trust deed (this concept was embodied in the CCAA upon its 
enactment in 1933 with a view that it would only be large companies with public issues of debt 
securities which could apply).  The size restriction was continued as there was now a threshold 
criterion of at least $5 million of claims against the applicant.  While this restriction may appear 
discriminatory, it does have the practical advantage of taking into account that the costs 
(administrative costs including professional fees to the applicant, and indeed to the other parties who 
retain professionals) is a significant amount, even when viewed from the perspective of $5 million.  
These costs would be prohibitive in a smaller situation.  Parliament was mindful of the time horizons 
involved in proposals under BIA where the maximum length of a proceeding including a stay is six 
months (including all possible extensions) whereas under CCAA, the length is in the discretion of the 
court judicially exercised in accordance with the facts and the circumstances of the case.  Certainly 
sooner is better than later.  However, it is fair to observe that virtually all CCAA cases which 
proceed go on for over six months and those with complexity frequently exceed a year. 

[20] Restructurings are not now limited in practical terms to corporations merely compromising 
their debts with their creditors in a balance sheet exercise.  Rather there has been quite an emphasis 
recently on operational restructuring as well so that the emerging company will have the benefit of a 
long term viable fix, all for the benefit of stakeholders.  See Sklar-Pepplar Furniture Corp. v. Bank 
of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states: 

The proposed plan exemplifies the policy and objectives of the Act as it 
proposes a regime for the court-supervised re-organization for the Applicant 
company intended to avoid the devastating social and economic effects of a 
creditor-initiated termination of its ongoing business operations and enabling the 
company to carry on its business in a manner in which it is intended to cause the 
least possible harm to the company, its creditors, its employees and former 
employees and the communities in which its carries on and carried on its 
business operations. 

[21] The CCAA does not define "insolvent" or "insolvency".  Houlden & Morawetz, The 2004 
Annotated Bankruptcy and Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N5) states: 

In interpreting "debtor company", reference must be had to the definition of 
“insolvent person” in s. 2(1) of the Bankruptcy and Insolvency Act … 

To be able to use the Act, a company must be bankrupt or insolvent:  Reference 
re Companies’ Creditors Arrangement Act (Canada), 16 C.B.R. 1 [1934] S.C.R. 
659, [1934] 4 D.L.R. 75.  The company must, in its application, admit its 
insolvency. 

[22] It appears to have become fairly common practice for applicants and others when reference is 
made to insolvency in the context of the CCAA to refer to the definition of "insolvent person" in the 
BIA.  That definition is as follows: 
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s. 2(1)… 
 
"insolvent person" means a person who is not bankrupt and who resides, carries 
on business or has property in Canada, and whose liability to creditors provable 
as claims under this Act amount to one thousand dollars, and  

(a) who is for any reason unable to meet his obligations as they generally 
become due,  

(b) who has ceased paying his current obligations in the ordinary course of 
business as they generally become due, or 

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if 
disposed of at a fairly conducted sale under legal process, would not be 
sufficient to enable payment of all his obligations, due and accruing due. 

[23] Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets 
the test of both (a) and (c).  In addition, however, Stelco also indicates that since the CCAA does not 
have a reference over to the BIA in relation to the (a) definition of “debtor company” as being a 
company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be given the 
meaning that the overall context of the CCAA requires.  See the modern rule of statutory 
interpretation which directs the court to take a contextual and purposive approach to the language of 
the provision at issue as illustrated by Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 
559 at p. 580: 

Today there is only one principle or approach, namely the words of an Act are to 
be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament. 

[24] I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all 
refer to other statutes, including the BIA; (a) does not.  S. 12 of the CCAA defines "claims" with 
reference over to the BIA (and otherwise refers to the BIA and the Winding-Up and Restructuring 
Act).  It seems to me that there is merit in considering that the test for insolvency under the CCAA 
may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA 
and those corporations which would apply under it.  In that respect, I am mindful of the above 
discussion regarding the time that is usually and necessarily (in the circumstances) taken in a CCAA 
reorganization restructuring which is engaged in coming up with a plan of compromise and 
arrangement.  The BIA definition would appear to have been historically focussed on the question of 
bankruptcy – and not reorganization of a corporation under a proposal since before 1992, secured 
creditors could not be forced to compromise their claims, so that in practice there were no 
reorganizations under the former Bankruptcy Act unless all secured creditors voluntarily agreed to 
have their secured claims compromised.  The BIA definition then was essentially useful for being a 
pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the 
upshot would be a realization on the bankrupt’s assets (not likely involving the business carried on – 
and certainly not by the bankrupt).  Insolvency under the BIA is also important as to the Paulian 
action events (eg., fraudulent preferences, settlements) as to the conduct of the debtor prior to the 
bankruptcy; similarly as to the question of provincial preference legislation.  Reorganization under a 
plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist, 
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albeit that the CCAA may also be used to have an orderly disposition of the assets and undertaking in 
whole or in part. 

[25] It seems to me that given the time and steps involved in a reorganization, and the condition of 
insolvency perforce requires an expanded meaning under the CCAA.  Query whether the definition 
under the BIA is now sufficient in that light for the allowance of sufficient time to carry through with 
a realistically viable proposal within the maximum of six months allowed under the BIA?  I think it 
sufficient to note that there would not be much sense in providing for a rehabilitation program of 
restructuring/reorganization under either statute if the entry test was that the applicant could not 
apply until a rather late stage of its financial difficulties with the rather automatic result that in 
situations of complexity of any material degree, the applicant would not have the financial resources 
sufficient to carry through to hopefully a successful end.  This would indeed be contrary to the 
renewed emphasis of Parliament on “rescues” as exhibited by the 1992 and 1997 amendments to the 
CCAA and the BIA. 

[26] Allow me now to examine whether Stelco has been successful in meeting the onus of 
demonstrating with credible evidence on a common sense basis that it is insolvent within the 
meaning required by the CCAA in regard to the interpretation of "debtor company" in the context 
and within the purpose of that legislation.  To a similar effect, see PWA Corp. v. Gemini Group 
Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to 
S.C.C. dismissed wherein it was determined that the trial judge was correct in holding that a party 
was not insolvent and that the statutory definition of insolvency pursuant to the BIA definition was 
irrelevant to determine that issue, since the agreement in question effectively provided its own 
definition by implication.  It seems to me that the CCAA test of insolvency advocated by Stelco and 
which I have determined is a proper interpretation is that the BIA definition of (a), (b) or (c) of 
insolvent person is acceptable with the caveat that as to (a), a financially troubled corporation is 
insolvent if it is reasonably expected to run out of liquidity within reasonable proximity of time as 
compared with the time reasonably required to implement a restructuring.  That is, there should be a 
reasonable cushion, which cushion may be adjusted and indeed become in effect an encroachment 
depending upon reasonable access to DIP between financing.  In the present case, Stelco accepts the 
view of the Union’s affiant, Michael Mackey of Deloitte and Touche that it will otherwise run out of 
funding by November 2004. 

[27] On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I 
would refer to as the CCAA test as described immediately above, (ii) BIA test (a) or (iii) BIA test 
(c).  In doing so, I will have to take into account the fact that Stephen, albeit a very experienced and 
skilled person in the field of restructurings under the CCAA, unfortunately did not appreciate that the 
material which was given to him in Exhibit E to his affidavit was modified by the caveats in the 
source material that in effect indicated that based on appraisals, the fair value of the real assets 
acquired was in excess of the purchase price for two of the U.S. comparators.  Therefore the 
evidence as to these comparators is significantly weakened.  In addition at Q. 175-177 in his cross 
examination, Stephen acknowledged that it was reasonable to assume that a purchaser would "take 
over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the 
plant."  The extent of that assumption was not explored; however, I do note that there was 
acknowledgement on the part of the Union that such an assumption would also have a reciprocal 
negative effect on the purchase price. 
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[28] The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be 
insolvent:  see Re Optical Recording Laboratories Inc. (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at 
p. 756; Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at p. 161.  Thus, if I 
determine that Stelco is insolvent on any one of these tests, then it would be a "debtor company" 
entitled to apply for protection under the CCAA. 

[29] In my view, the Union’s position that Stelco is not insolvent under BIA (a) because it has not 
entirely used up its cash and cash facilities (including its credit line), that is, it is not yet as of 
January 29, 2004 run out of liquidity conflates inappropriately the (a) test with the (b) test.  The 
Union’s view would render the (a) test necessarily as being redundant.  See R. v. Proulx, [2000] 1 
S.C.R. 61 at p. 85 for the principle that no legislative provision ought to be interpreted in a manner 
which would “render it mere surplusage.”  Indeed the plain meaning of the phrase "unable to meet 
his obligations as they generally become due" requires a construction of test (a) which permits the 
court to take a purposive assessment of a debtor’s ability to meet his future obligations.  See Re King 
Petroleum Ltd. (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80: 

With respect to cl. (a), it was argued that at the time the disputed payments were 
made the company was able to meet its obligations as they generally became due 
because no major debts were in fact due at that time.  This was premised on the 
fact that the moneys owed to Imperial Oil were not due until 10 days after the 
receipt of the statements and that the statements had not then been received.  I 
am of the opinion that this is not a proper interpretation of cl. (a).  Clause (a) 
speaks in the present and future tenses and not in the past.  I am of the opinion 
that the company was an "insolvent person" within the meaning of cl. (a) 
because by the very payment-out of the money in question it placed itself in a 
position that it was unable to meet its obligations as they would generally 
become due.  In other words, it had placed itself in a position that it would not be 
able to pay the obligations that it knew it had incurred and which it knew would 
become due in the immediate future.  [Emphasis added.] 

[30] King was a case involving the question in a bankruptcy scenario of whether there was a 
fraudulent preference during a period when the corporation was insolvent.  Under those 
circumstances, the "immediate future" does not have the same expansive meaning that one would 
attribute to a time period in a restructuring forward looking situation. 

[31] Stephen at paragraphs 40-49 addressed the restructuring question in general and its 
applicability to the Stelco situation.  At paragraph 41, he outlined the significant stages as follows: 

The process of restructuring under the CCAA entails a number of different 
stages, the most significant of which are as follows: 

(a) identification of the debtor’s stakeholders and their interests; 

(b) arranging for a process of meaningful communication; 

(c) dealing with immediate relationship issues arising from a CCAA filing; 

(d) sharing information about the issues giving rise to the debtor’s need to 
restructure; 
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(e) developing restructuring alternatives; and  

(f) building a consensus around a plan of restructuring. 

[32] I note that January 29, 2004 is just 9-10 months away from November 2004.  I accept as 
correct his conclusion based on his experience (and this is in accord with my own objective 
experience in large and complicated CCAA proceedings) that Stelco would have the liquidity 
problem within the time horizon indicated.  In that regard, I also think it fair to observe that Stelco 
realistically cannot expect any increase in its credit line with its lenders or access further outside 
funding.  To bridge the gap it must rely upon the stay to give it the uplift as to prefiling liabilities 
(which the Union misinterpreted as a general turnaround in its cash position without taking into 
account this uplift).  As well, the Union was of the view that recent price increases would relieve 
Stelco’s liquidity problems; however, the answers to undertaking in this respect indicated: 

With respect to the Business Plan, the average spot market sales price per ton 
was $514, and the average contract business sales price per ton was $599.  The 
Forecast reflects an average spot market sales price per ton of $575, and average 
contract business sales price per ton of $611.  The average spot price used in the 
forecast considers further announced price increases, recognizing, among other 
things, the timing and the extent such increases are expected to become 
effective.  The benefit of the increase in sales prices from the Business Plan is 
essentially offset by the substantial increase in production costs, and in particular 
in raw material costs, primarily scrap and coke, as well as higher working capital 
levels and a higher loan balance outstanding on the CIT credit facility as of 
January 2004. 

I accept that this is generally a cancel out or wash in all material respects.   

[33] I note that $145 million of cash resources had been used from January 1, 2003 to the date of 
filing.  Use of the credit facility of $350 million had increased from $241 million on November 30, 
2003 to $293 million on the date of filing.  There must be a reasonable reserve of liquidity to take 
into account day to day, week to week or month to month variances and also provide for unforeseen 
circumstances such as the breakdown of a piece of vital equipment which would significantly affect 
production until remedied.  Trade credit had been contracting as a result of appreciation by suppliers 
of Stelco’s financial difficulties.  The DIP financing of $75 million is only available if Stelco is 
under CCAA protection.  I also note that a shut down as a result of running out of liquidity would be 
complicated in the case of Stelco and that even if conditions turned around more than reasonably 
expected, start-up costs would be heavy and quite importantly, there would be a significant erosion 
of the customer base (reference should be had to the Slater Hamilton plant in this regard).  One does 
not liquidate assets which one would not sell in the ordinary course of business to thereby artificially 
salvage some liquidity for the purpose of the test:  see Re Pacific Mobile Corporation; Robitaille v. 
Les Industries l’Islet Inc. and Banque Canadienne Nationale (1979), 32 C.B.R. (N.S.) 209 (Que. 
S.C.) at p. 220.  As a rough test, I note that Stelco (albeit on a consolidated basis with all 
subsidiaries) running significantly behind plan in 2003 from its budget of a profit of $80 million now 
to a projected loss of $192 million and cash has gone from a positive $209 million to a negative $114 
million. 

[34] Locker made the observation at paragraph 8 of his affidavit that: 
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8.  Stelco has performed poorly for the past few years primarily due to an 
inadequate business strategy, poor utilization of assets, inefficient operations and 
generally weak management leadership and decision-making.  This point is best 
supported by the fact that Stelco’s local competitor, Dofasco, has generated 
outstanding results in the same period. 

Table 1 to his affidavit would demonstrate that Dofasco has had superior profitability and cashflow 
performance than its "neighbour" Stelco.  He went on to observe at paragraphs 36-37: 

36.  Stelco can achieve significant cost reductions through means other than 
cutting wages, pensions and benefits for employees and retirees.  Stelco could 
bring its cost levels down to those of restructured U.S. mills, with the potential 
for lowering them below those of many U.S. mills. 

37.  Stelco could achieve substantial savings through productivity improvements 
within the mechanisms of the current collective agreements.  More importantly, 
a major portion of this cost reduction could be achieved through constructive 
negotiations with the USWA in an out-of-court restructuring that does not 
require intervention of the courts through the vehicle of CCAA protection. 

I accept his constructive comments that there is room for cost reductions and that there are 
substantial savings to be achieved through productivity improvements.  However, I do not see 
anything detrimental to these discussions and negotiations by having them conducted within the 
umbrella of a CCAA proceeding.  See my comments above regarding the CCAA in practice.   

[35] But I would observe and I am mystified by Locker’s observations at paragraph 12 (quoted 
above), that Stelco should have borrowed to fund pension obligations to avoid its current financial 
crisis.  This presumes that the borrowed funds would not constitute an obligation to be paid back as 
to principal and interest, but rather that it would assume the character of a cost-free "gift". 

[36] I note that Mackey, without the "laundry list" he indicates at paragraph 17 of his second 
affidavit, is unable to determine at paragraph 19 (for himself) whether Stelco was insolvent.  Mackey 
was unable to avail himself of all available information in light of the Union’s refusal to enter into a 
confidentiality agreement.  He does not closely adhere to the BIA tests as they are defined.  In the 
face of positive evidence about an applicant’s financial position by an experienced person with 
expertise, it is not sufficient to displace this evidence by filing evidence which goes no further than 
raising questions: see Anvil, supra at p. 162. 

[37] The Union referred me to one of my decisions Standard Trustco Ltd. (Trustee of) v. Standard 
Trust Co. (1993), 13 O.R. (3d) 7 (Gen. Div.) where I stated as to the MacGirr affidavit: 

The Trustee’s cause of action is premised on MacGirr’s opinion that STC was 
insolvent as at August 3, 1990 and therefore the STC common shares and 
promissory note received by Trustco in return for the Injection had no value at 
the time the Injection was made.  Further, MacGirr ascribed no value to the 
opportunity which the Injection gave to Trustco to restore STC and salvage its 
thought to be existing $74 million investment.  In stating his opinion MacGirr 
defined solvency as: 
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(a) the ability to meet liabilities as they fall due; and 

(b) that assets exceed liabilities. 

On cross-examination MacGirr testified that in his opinion on either test STC 
was insolvent as at August 3, 1990 since as to (a) STC was experiencing then a 
negative cash flow and as to (b) the STC financial statements incorrectly 
reflected values.  As far as (a) is concerned, I would comment that while I 
concur with MacGirr that at some time in the long run a company that is 
experiencing a negative cash flow will eventually not be able to meet liabilities 
as they fall due but that is not the test (which is a “present exercise”).  On that 
current basis STC was meeting its liabilities on a timely basis. 

[38] As will be seen from that expanded quote, MacGirr gave his own definitions of insolvency 
which are not the same as the s. 2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a) 
and (c) and an omission of (b).  Nor was I referred to the King or Proulx cases supra.  Further, it is 
obvious from the context that "sometime in the long run…eventually" is not a finite time in the 
foreseeable future. 

[39] I have not given any benefit to the $313 - $363 million of improvements referred to in the 
affidavit of William Vaughan at paragraph 115 as those appear to be capital expenditures which will 
have to be accommodated within a plan of arrangement or after emergence. 

[40] It seems to me that if the BIA (a) test is restrictively dealt with (as per my question to Union 
counsel as to how far in the future should one look on a prospective basis being answered "24 
hours") then Stelco would not be insolvent under that test.  However, I am of the view that that 
would be unduly restrictive and a proper contextual and purposive interpretation to be given when it 
is being used for a restructuring purpose even under BIA would be to see whether there is a 
reasonably foreseeable (at the time of filing) expectation that there is a looming liquidity condition or 
crisis which will result in the applicant running out of "cash" to pay its debts as they generally 
become due in the future without the benefit of the say and ancillary protection and procedure by 
court authorization pursuant to an order.  I think this is the more appropriate interpretation of BIA (a) 
test in the context of a reorganization or "rescue" as opposed to a threshold to bankruptcy 
consideration or a fraudulent preferences proceeding.  On that basis, I would find Stelco insolvent 
from the date of filing.  Even if one were not to give the latter interpretation to the BIA (a) test, 
clearly for the above reasons and analysis, if one looks at the meaning of "insolvent" within the 
context of a CCAA reorganization or rescue solely, then of necessity, the time horizon must be such 
that the liquidity crisis would occur in the sense of running out of "cash" but for the grant of the 
CCAA order.  On that basis Stelco is certainly insolvent given its limited cash resources unused, its 
need for a cushion, its rate of cash burn recently experienced and anticipated. 

[41] What about the BIA (c) test which may be roughly referred to as an assets compared with 
obligations test.  See New Quebec Reglan Mines Ltd. v. Blok-Andersen, [1993] O.J. No. 727 (Gen. 
Div.) as to fair value and fair market valuation.  The Union observed that there was no intention by 
Stelco to wind itself up or proceed with a sale of some or all of its assets and undertaking and 
therefore some of the liabilities which Stelco and Stephen took into account would not crystallize.  
However, as I discussed at the time of the hearing, the (c) test is what one might reasonably call or 
describe as an "artificial" or notional/hypothetical test.  It presumes certain things which are in fact 
not necessarily contemplated to take place or to be involved.  In that respect, I appreciate that it may 
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Alberta Court of Queen’s Bench 
Canadian Airlines Corp. (Re) 
Date: 2000-05-04 
G. Morawetz, A.J. McConnell and R.N. Billington, for Bank of Nova Scotia Trust Co. of 
New York and Montreal Trust Co. of Canada. 
A.L. Friend, Q.C., and H.M. Kay, Q.C., for Canadian Airlines. 
S. Dunphy, for Air Canada and 853350 Alberta Ltd. 
R. Anderson, Q.C., for Loyalty Group. 
H. Gorman, for ABN AMRO Bank N.V. 
P. McCarthy, for Monitor - Price Waterhouse Cooper. 
D. Haigh, Q.C., and D. Nishimura, for Unsecured noteholders - Resurgence Asset 
Management. 
C.J. Shaw, for Airline Pilots Association International. 
G. Wells, for NavCanada. 
D. Hardy, for Royal Bank of Canada. 

(Calgary 0001-05071, 0001-05044) 

May 4, 2000. 

[1] PAPERNY J. [orally]: — Montreal Trust Company of Canada, Collateral Agent for 

the holders of the Senior Secured Notes, and the Bank of Nova Scotia Trust Company of 

New York, Trustee for the holders of the Senior Secured Notes, apply for the following 

relief: 

1. In the CCAA proceeding (Action No. 0001-05071) an order lifting the stay of 
proceedings against them contained in the orders of this court dated March 24, 2000 
and April 19, 2000 to allow for the court-ordered appointment of Ernst & Young Inc. 
as receiver and manager over the assets and property charged in favour of the 
Senior Secured Noteholders; and 

2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a court 
officer with the exclusive right to negotiate the sale of the assets or shares of 
Canadian Regional Airlines (1998) Ltd. 

[2] Canadian Airlines Corporation ("CAC") is a Canadian based holding company 

which, through its majority owned subsidiary Canadian Airlines International Ltd. ("CAIL") 

provides domestic, U.S.-Canada transborder and international jet air transportation 

services. CAC also provides regional transportation through its subsidiary Canadian 

Regional Airlines (1998) Ltd. ("Canadian Regional"). Canadian Regional is not an 

applicant under the CCAA proceedings. 

[3] The Senior Secured Notes were issued under an Indenture dated April 24, 1998 

between CAC and the Trustee. The principal face amount is $175 million U.S. As well, 

there is interest outstanding. The Senior Secured Notes are directly and indirectly secured 
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by a diverse package of assets and property of the CCAA applicants, including spare 

engines, rotables, repairables, hangar leases and ground equipment. The security 

comprises the key operational assets of CAC and CAIL. The security also includes the 

outstanding shares of Canadian Regional and the $56 million intercompany indebtedness 

owed by Canadian Regional to CAIL. 

[4] Under the terms of the Indenture, CAC is required to make an offer to purchase 

the Senior Secured Notes where there is a "change of control" of CAC. It is submitted by 

the Senior Secured Noteholders that Air Canada indirectly acquired control of CAC on 

January 4, 2000 resulting in a change of control. Under the Indenture, CAC is then 

required to purchase the notes at 101 percent of the outstanding principal, interest and 

costs. CAC did not do so. According to the Trustee, an Event of Default occurred, and on 

March 6, 2000 the Trustee delivered Notices of Intention to Enforce Security under the 

Bankruptcy and Insolvency Act. 

[5] On March 24, 2000, the Senior Secured Noteholders commenced Action No. 

0001-05044 and brought an application for the appointment of a receiver over their 

collateral. On the same day, CAC and CAIL were granted CCAA protection and the Senior 

Secured Noteholders adjourned their application for a receiver. However, the Senior 

Secured Noteholders made further application that day for orders that Ernst & Young be 

appointed monitor over their security and for weekly payments from CAC and CAIL of 

$500,000 U.S. These applications were dismissed. 

[6] The CCAA Plan filed on April 25, 2000, proposes that the Senior Secured 

Noteholders constitute a separate class and offers them two alternatives: 

1. To accept repayment of less than the outstanding amount; or 

2. To be unaffected by the CCAA Plan and realize on their security. 

[7] On April 26th, 2000, the Senior Secured Noteholders met and unanimously 

rejected the first option. They passed a resolution to take steps to realize on the security. 

[8] The Senior Secured Noteholders argue that the time has come to permit them to 

realize on their security. They have already rejected the Plan and see no utility in waiting 

to vote in this regard on May 26th, 2000, the date set by this court. 

[9] The Senior Secured Noteholders submit that since the CCAA proceedings 

began five weeks ago, the following has occurred: 

-interest has continued to accrue at approximately $2 million U.S. per month; 

-the security has decreased in value by approximately $6 million Canadian; 
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-the Collateral Agent and the Trustee have incurred substantial costs; 

-no amounts have been paid for the continued use of the collateral, which is key to 
the operations of CAIL; 

-no outstanding accrued interest has been paid; and- they are the only secured 
creditor not getting paid. 

[10] The Senior Secured Noteholders emphasize that one of the end results of the 

Plan is a transfer of CAIL's assets to Air Canada. The Senior Secured Noteholders assert 

that the Plan is sponsored by this very solvent proponent, who is in a position to pay them 

in full. They are argue that Air Canada has made an economic decision not to do so and 

instead is using the CCAA to achieve its own objectives at their expense, an inappropriate 

use of the Act. 

[11] The Senior Secured Noteholders suggest that the Plan will not be impacted if 

they are permitted to realize on their security now instead of after a formal rejection of the 

Plan at the court-scheduled vote on May 26, 2000. The Senior Secured Noteholders argue 

that for all of the preceding reasons lifting the stay would be in accordance with the spirit 

and intent of the CCAA. 

[12] The CCAA is remedial legislation which should be given a large and liberal 

interpretation: See, for example, Citibank Canada v. Chase Manhattan Bank of Canada 

(1991), 5 C.B.R. (3d) 165 (Ont. Gen. Div.). It is intended to permit the court to make orders 

which will effectively maintain the status quo for a period while the struggling company 

attempts to develop a plan to compromise its debts and ultimately continue operations for 

the benefit of both the company and its creditors: See for example, Meridian Development 

Inc. v. Toronto Dominion Bank (1984), 52 C.B.R. (N.S.) 109 (Alta. Q.B.), and Hongkong 

Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.). 

[13] This aim is facilitated by the power to stay proceedings provided by Section 11 

of the Act. The stay power is the key element of the CCAA process. 

[14] The granting of a stay under Section 11 is discretionary. On the debtor's initial 

application, the court may order a stay at its discretion for a period not to exceed 30 days. 

The burden of proof to obtain a stay extension under Section 11 (4) is on the debtor. The 

debtor must satisfy the court that circumstances exist that make the request for a stay 

extension appropriate and that the debtor has acted, and is acting, in good faith and with 

due diligence. CAC and CAIL discharged this burden on April 19, 2000. However, unlike 

under the Bankruptcy and Insolvency Act, there is no statutory test under the CCAA to 

guide the court in lifting a stay against a certain creditor. 
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[15] In determining whether a stay should be lifted, the court must always have 

regard to the particular facts. However, in every order in a CCAA proceeding the court is 

required to balance a number of interests. McFarlane J.A. states in his closing remarks of 

his reasons in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. 

C.A. [In Chambers]): 

In supervising a proceeding under the C.C.A.A. orders are made, and orders are 
varied as changing circumstances require. Orders depend upon a careful and 
delicate balancing of a variety of interests and problems. 

[16] Also see Blair J.'s decision in Campeau v. Olympia & York Developments Ltd. 

(1992), 14 C.P.C. (3d) 339 (Ont. Gen. Div.), for another example of the balancing 

approach. 

[17] As noted above, the stay power is to be used to preserve the status quo among 

the creditors of the insolvent company. Huddart J., as she then was, commented on the 

status quo in Re Alberta-Pacific Terminals Ltd. (1991), 8 C.B.R. (3d) 99 (B.C. S.C.). She 

stated: 

The status quo is not always easy to find… Nor is it always easy to define. The 
preservation of the status quo cannot mean merely the preservation of the relative 
pre-stay debt status of each creditor. Other interests are served by the CCAA. Those 
of investors, employees, and landlords among them, and in the case of the Fraser 
Surrey terminal, the public too, not only of British Columbia, but also of the prairie 
provinces. The status quo is to be preserved in the sense that manoeuvres by 
creditors that would impair the financial position of the company while it attempts to 
reorganize are to be prevented, not in the sense that all creditors are to be treated 
equally or to be maintained at the same relative level. It is the company and all the 
interests its demise would affect that must be considered. 

[18] Further commentary on the status quo is contained in Quintette Coal Ltd. v. 

Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.). Thackray J. comments that the 

maintenance of the status quo does not mean that every detail of the status quo must 

survive. Rather, it means that the debtor will be able to stay in business and will have 

breathing space to develop a proposal to remain viable. 

[19] Finally, in making orders under the CCAA, the court must never lose sight of the 

objectives of the legislation. These were concisely summarized by the chambers judge 

and adopted by the British Columbia Court of Appeal in Re Pacific National Lease Holding 

Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]): 

(1) The purpose of the CCAA is to allow an insolvent company a reasonable period 
of time to reorganize its affairs and prepare and file a plan for its continued operation 
subject to the requisite approval of the creditors and court. 
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[30] On the other side of the scale, the evidence of the Senior Secured Noteholders 

is that the value of their security is well in excess of what they are owed. Paragraph 15(a) 

of the Monitor's third report to the court values the collateral at $445 million. The evidence 

suggests that they are not the only secured creditor going unpaid. CAIL is asking that they 

be permitted to continue the restructuring process and their good faith efforts to attempt to 

reach an acceptable proposal with the Senior Secured Noteholders until the date of the 

creditors meeting, which is in three weeks. The Senior Secured Noteholders have not 

established that they will suffer any material prejudice in the intervening period. 

[31] The appointment of a receiver at this time would negate the effect of the order 

staying proceedings and thwart the purposes of the CCAA. 

[32] Accordingly, I am dismissing the application, with leave to reapply in the event 

that the Senior Secured Noteholders vote to reject the Plan on May 26, 2000. 

[33] An alternative to receivership raised by the Senior Secured Noteholders was 

interim payment for use of the security. The Monitor's third report makes it clear that the 

debtor's cash flow forecasts would not permit such payments. 

[34] The Senior Secured Noteholders suggested Air Canada could make the 

payments and, indeed, that Air Canada should pay out the debt owed to them by CAC. It is 

my view that, in the absence of abuse of the CCAA process, simply having a solvent entity 

financially supporting a plan with a view to ultimately obtaining an economic benefit for 

itself does not dictate that that entity should be required to pay creditors in full as 

requested. In my view, the evidence before me at this time does not suggest that the 

CCAA process is being improperly used. Rather, the evidence demonstrates these 

proceedings to be in furtherance of the objectives of the CCAA. 

[35] With respect to the application to sell shares or assets of Canadian Regional, 

this application raises a distinct issue in that Canadian Regional is not one of the debtor 

companies. In my view, Paragraph 5(a) of Chief Justice Moore's March 24, 2000 order 

encompasses marketing the shares or assets of Canadian Regional. That paragraph 

stays, inter alia: 

…any and all proceedings … against or in respect of… any of the Petitioners' 
property … whether held by the Petitioners directly or indirectly, as principal or 
nominee, beneficially or otherwise… 

[36] As noted above, Canadian Regional is CAC's subsidiary, and its shares and 

assets are the "property" of CAC and marketing of these would constitute a "proceeding … 
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in respect of … the Petitioners' property" within the meaning of Paragraph 5(a) and 

Section 11 of the CCAA. 

[37] If I am incorrect in my interpretation of Paragraph 5(a), I rely on the inherent 

jurisdiction of the court in these proceedings. 

[38] As noted above, the CCAA is to be afforded a large and liberal interpretation. 

Two of the landmark decisions in this regard hail from Alberta: Meridian Development Inc. 

v. Toronto Dominion Bank, supra, and Norcen Energy Resources Ltd. v. Oakwood 

Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.). At least one court has also 

recognized an inherent jurisdiction in relation to the CCAA in order to grant stays in 

relation to proceedings against third parties: Re Woodward's Ltd. (1993), 17 C.B.R. (3d) 

236 (B.C. S.C.). Tysoe J. urged that although this power should be used cautiously, a 

prerequisite to its use should not be an inability to otherwise complete the reorganization. 

Rather, what must be shown is that the exercise of the inherent jurisdiction is important to 

the reorganization process. The test described by Tysoe J. is consistent with the critical 

balancing that must occur in CCAA proceedings. He states: 

In deciding whether to exercise its inherent jurisdiction, the court should weigh the 
interests of the insolvent company against the interests of parties who will be affected 
by the exercise of the inherent jurisdiction. If. in relative terms, the prejudice to the 
affected party is greater than the benefit that will be achieved by the insolvent 
company, the court should decline to its inherent jurisdiction. The threshold of 
prejudice will be much lower than the threshold required to persuade the court that it 
should not exercise its discretion under Section 11 of the CCAA to grant or continue 
a stay that is prejudicial to a creditor of the insolvent company (or other party affected 
by the stay). 

[39] The balancing that I have described above in the context of the receivership 

application equally applies to this application. While the threshold of prejudice is lower, the 

Senior Secured Noteholders still fail to meet it. I cannot see that it is important to the 

CCAA proceedings that the Senior Secured Noteholders get started on marketing 

Canadian Regional. Instead, it would be disruptive and endanger the CCAA proceedings 

which, on the evidence before me, have progressed swiftly and in good faith. 

[40] The application in Action No. 0001-05044 is dismissed, also with leave to 

reapply after the vote on May 26, 2000. 

[41] I appreciate that the Senior Secured Noteholders will be disappointed and likely 

frustrated with the outcome of these applications. I would emphasize that on the evidence 

before me their rights are being postponed and not eradicated. Any hardship they 
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experience at this time must yield to the greater hardship that the debtor companies and 

the other constituents would suffer were the stay to be lifted at this time. 

Application dismissed. 
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I, Shannon Ostapovich, of the City of Calgary, in the Province Alberta, SWEAR AND SAY 

THAT: 

1. I am the President of Wolverine Energy & Infrastructure Inc. ("Wolverine Energy"), 

which is the parent corporation to 8 wholly owned subsidiaries including: Western Canadian 

Mulching Ltd.; Wolverine Construction Inc.; Liberty Energy Services Ltd.; HD Energy Rentals 

Ltd.; In-Line Production Testing Ltd.; Wolverine Equipment Inc.; BHW Employment Services 

Inc.; and Flo-back Equipment Inc.; (collectively, with Wolverine Energy, the "Wolverine 

Group" or the "Applicants") and as such I have personal knowledge of the matters deposed to 

in this Affidavit, except where stated to be based on information and belief, in which case I 

verily believe same to be true. 

2. Unless otherwise indicated, monetary references in this affidavit are references to 

Canadian dollars. 

I. RELIEF SOUGHT 

3. This affidavit is sworn in support of an application by the Applicants pursuant to the 

Companies' Creditors Arrangement Act, R.S.C., 1985 c. C-36, as amended (the "CCAA") for 

an Order (the "Initial Order") granting the following relief: 

(a) declaring that the Applicants are companies to which the CCAA applies; 

(b) staying all proceedings and remedies taken or that might be taken in respect of the 

Applicants or any of their property, except as otherwise set forth in the Initial 

Order or otherwise permitted by law;  

(c) authorizing the Applicants to carry on business in a manner consistent with the 

preservation of their business and property; 

(d) authorizing the Applicants to pay the reasonable expenses incurred by the 

Applicants in carrying out their business in the ordinary course, including certain 

expenses incurred prior to the date of the Initial Order; 
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(e) authorizing the Applicants to pay the reasonable fees and disbursements of the 

Monitor (as defined below) and its counsel and the Applicants' professional 

advisors and legal advisors;  

(f) appointing Ernst & Young Inc. as the monitor ("Monitor") of the Applicants in 

these proceedings; 

(g) providing for a comeback hearing in respect of the relief granted under the Initial 

Order within 10 days; and 

(h) such further and other relief as this Honourable Court may deem just.  

II. OVERVIEW OF THE APPLICANTS 

4. Wolverine Energy is a corporation existing under the laws of Alberta, Canada. It was 

incorporated under the Alberta Business Corporations Act on December 28, 2017. Wolverine 

Energy's registered office is located at 100 – 17420 Stony Plain Road NW, Edmonton, Alberta 

T5S 1K6 and its head office is located at #450, 1010 – 8th Avenue SW, Calgary, Alberta 

T2P 1J2. This office serves as the headquarters for its operations and provides general 

administrative, management, accounting and human resources functions for the Wolverine 

Group. 

5. Wolverine Energy is a public company with its common shares listed on the TSX 

Venture Exchange ("TSXV"). Wolverine Energy's share price currently trades at $0.04 per 

share. The price of Wolverine Energy's shares over the past 5 years has ranged from $1.11/share 

and $0.04/share.    

6. Wolverine Energy is the parent corporation of the other Applicants in these proceedings. 

Below is a copy of an organizational structure chart that sets structure of the Wolverine Group:  
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7. Western Canadian Mulching Ltd. is a corporation existing under the laws of Alberta, 

Canada. It is wholly owned subsidiary of Wolverine Energy and was in the business of 

environmental clearing. While ceasing operations in May, 2023, it nonetheless has outstanding 

accounts payable and is involved in litigation related to its acquisition. This entity is currently 

struck due to failure to file annual returns. As part of this process, the Applicants will be taking 

steps to revive this company and an update will be provided at the come-back hearing.  

8. Wolverine Construction Inc. is a corporation existing under the laws of Alberta, Canada. 

It is wholly owned subsidiary of Wolverine Energy and is in the business of environmental 

cleaning and construction services.  

9. Liberty Energy Services Ltd., is a corporation existing under the laws of Alberta, 

Canada. It is wholly owned subsidiary of Wolverine Energy and is in the business of water 

management, oilfield services and rentals.  

10. HD Energy Rentals Ltd. is a corporation existing under the laws of Alberta, Canada. It is 

wholly owned subsidiary of Wolverine Energy and is in the business of oilfield rentals and 

services.  
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11.  In-Line Production Testing Ltd., is a corporation existing under the laws of Alberta, 

Canada. It is wholly owned subsidiary of Wolverine Energy and was in the business of 

production testing. It ceased operations as of 2021, but has outstanding accounts payable. 

12.  Wolverine Equipment Inc. is a corporation existing under the laws of Alberta, Canada. 

It is wholly owned subsidiary of Wolverine Energy and is in the business of asset management.  

13. BHW Employment Services Inc. is a corporation existing under the laws of Alberta, 

Canada. It is wholly owned subsidiary of Wolverine Energy and is in the business of labour and 

employee management.   

14. Flo-Back Equipment Inc. ("Flo-Back") is a wholly owned subsidiary of Wolverine 

Equipment Inc. and is incorporated pursuant to the laws of Delaware, United States of America 

and is in the business of production testing and testing rentals. Flo-Back's management and 

executives are located in Calgary. Flo-Back is financed from Canada and Flo-Back's accounting 

integrated with the head office. Flo-Back also has intercompany debts owing within the 

Wolverine Group. Additionally, Flo-Back will require access to debtor-in-possession financing, 

if acquired, in order to operate.  

15. Attached hereto and marked together as Exhibit "1" are true copies corporate registry 

searches respecting these Wolverine Energy entities. 

16. The Wolverine Group is a diversified energy and infrastructure service provider in 

Western Canada and the United States. It is in the business of water management, energy rentals 

and services, environmental clearing and construction production testing, production rentals in 

Canada, as well as production testing and rentals in the USA.   

17. As of the last pay-period, the Wolverine Group has 172 staff, including 149 employees 

and 23 contractors and subcontractors (including 3 directors).  

18. The Wolverine Group's revenue is primarily generated through oil and gas services.  

19. The Wolverine Group's business, is cyclical in nature. The Wolverine Group is exiting 

its slow season with operations beginning to pick up and anticipated to peak in 

January/February 2024. Normally, the Wolverine Group can weather the slow seasons through 
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management of its capital structure, monitoring and reviewing actual and forecasted cash flows, 

and maintaining credit facilities to ensure there are available cash resources to meet its liquidity 

needs. However, knock on effects of pre-covid expansion, rising interest rates, ongoing legal 

disputes, costs related to an acquisition of a non-viable business based on alleged 

misrepresentations, work disruption due to natural disasters, and a limited market for currently 

held third party securities, and slowing economic conditions – in combination with the 

Wolverine Group's slow season – has resulted in the Wolverine Group being unable to meet 

their obligations as they fall due. 

III. ASSETS AND LIABILITIES 

20. A copy of Wolverine Energy's annual consolidated audited financial statements for the 

year ending March 31, 2023 are attached as Exhibit "2" to this Affidavit.  

A. ASSETS 

21. As at March 31, 2023, the date of Wolverine Energy's most recent annual audited 

financial statements, the Wolverine Group had total assets with a book value of approximately 

$133,527,529.00.  This amount included accounts receivable in the amount of $17,108,650.00, 

property and equipment of $58,667,174.00 and other long-term assets of $54,353,654.00 (the 

"Assets"). 

22. The Wolverine Group's Assets have many attractive features, including: 

(a) ongoing operations and revenue generation; 

(b) experienced personnel to operate the different divisions; 

(c) a broad base of business divisions, across multiple operational areas, and 

jurisdictions; and 

(d) a diverse mix of asset classes including heavy vehicles, light vehicle, heavy and 

light equipment and securities (public and private). 
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The nature of these Assets will enable multiple approaches for deleveraging to be 

pursued contemporaneously if CCAA protection is granted by this Court.  

B. LIABILITIES  

23. As at March 31, 2023, the date of Wolverine Energy's most recent annual audited 

financial statements, the Wolverine Group had total liabilities of approximately 

$117,343,161.00 (the "Liabilities"). 

24. As a result of various guarantees and obligations arising under existing security 

agreements. the Applicants have overlapping and interconnected obligations owing to Fiera, 

CWB, and AIMCO (defined below). Western Canadian Mulching Ltd., specifically, has further 

obligations respecting certain outstanding promissory notes and general security agreements. 

These obligations are limited to this entity, relate to a minor secured creditor, are currently 

subject to litigation, and are subordinate CWB's security interests.  

Creditors 

25. Wolverine Energy's three major creditors are Fiera Private Debt Fund V LP and Fiera 

Private Debut Fund VI LP (together "Fiera"), Canadian Western Bank ("CWB"), and the 

Alberta Investment Management Corporation ("AIMCO"). Additionally, the vendors of the 

business of Western Canadian Mulching Ltd. ("WCM Vendors") are collectively a minor 

secured creditor of Western Canadian Mulching Ltd.  

The Fiera Loan 

26. Pursuant to a Loan Agreement between Wolverine Energy and Fiera dated June 22, 

2016, May 15, 2017, January 19, 2018, and February 14, 2019, (collectively the "Fiera Loan 

Agreement") Fiera advanced the following facilities to Wolverine Energy: 

(a) Non-revolving term loan in the original principal amount of $19,000,000; 

(b) Non-revolving term loan in the original principal amount of $4,000,000; 

(c) Non-revolving term loan in the original principal amount of $7,600,000; 
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(d) Non-revolving term loan in the original principal amount of $23,000,000; and 

(e) Non-revolving term loan in the original principal amount of $36,000,000. 

27. Four of Wolverine Energy's subsidiaries entered into an unlimited guarantee dated 

September 17, 2018, pursuant to which the subsidiaries guaranteed the Fiera Loan Agreement. 

The subsidiaries include: 

(a) Wolverine Equipment Inc.; 

(b) Wolverine Construction Inc.; 

(c) HD Energy Rentals Ltd.; and 

(d) Liberty Energy Services Ltd.  

28. Flo-Back is not an unlimited guarantor but is a wholly owned subsidiary of Wolverine 

Equipment Inc. Cash from Flo-Back will be required during these CCAA proceedings to assist 

the Wolverine Group with ongoing operating costs and debt obligations.  

29. As at November 24, 2023, the principal amount outstanding under the Fiera Loan 

Agreement was $54,674,093.46. 

The CWB Loan  

30. Pursuant to a Loan Agreement between Wolverine Energy and CWB dated September 

20, 2018, November 27, 2018, February 28, 2019, April 30, 2019, June 20, 2019, October 28, 

2019, August 4, 2020, and April 26, 2021 (collectively, the "CWB Loan Agreement"), CWB 

advanced the following facilities to Wolverine Energy: 

(a) Fully repaid facilities consisting of a Demand Operating Overdraft in the original 

principal amount of $33,000,000, revolving term operating line of credit in the 

original principal amount of $2,500,000, and Masterline facility in the original 

principal amount of $24,000,000; 

(b) Demand Operating Overdraft in the original principal amount of $15,000,000.00; 
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(c) Export Development Canada (“EDC”) BCAP Loan Guarantee Program demand 

non-revolving loan with CWB in the original principal amount of $6,250,000; 

(d) Demand Non-Revolving Loan of $157,377.54; and 

(e) Demand Non-Revolving Loan of $216,789.00. 

31. Wolverine Energy also entered into a general security agreement dated October 3, 2018, 

as security for the CWB Loan Agreement.  

32. The Guarantors of the CWB Loan Agreement include: 

(a) Wolverine Equipment Inc.; 

(b) Wolverine Construction Inc.; 

(c) HD Energy Rentals Ltd.; 

(d) BHW Employment Services Inc.; 

(e) Flo-Back Equipment Inc.;  

(f) Liberty Energy Services Ltd.; and 

(g) Wester Canadian Mulching Ltd.; 

33. As at November 24, 2023, the principal amount outstanding under the CWB Loan 

Agreement was $16,625,871.18. 

The AIMCO Loan 

34. Pursuant to a note purchase agreement between Wolverine Energy and AIMCO dated 

February 12, 2021, (the "AIMCO Loan Agreement"), AIMCO advanced a Promissory Note in 

the original principal amount of $10,000,000. 

35. As at November 24, 2023, the principal amount outstanding under the AIMCO Loan 

Agreement was $10,000,000 and outstanding interest was $4,018,884.77.  
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The WCM Promissory Notes 

36.  Pursuant to the purchase of Western Canadian Mulching Ltd. by way of a share 

purchase agreement dated October 31, 2021, certain promissory notes were issued to the 

vendors (the "Mulching Vendors") of Western Canadian Mulching Ltd., which were secured 

by general security agreements (the “Promissory Notes”).  

37. The Mulching Vendors entered into postponement and subordination of security interest 

agreement with CWB dated July 27, 2022, subordinating, postponing, and deferring all rights, 

claims and security interests that they had or may have in the collateral of Western Canadian 

Mulching, to the rights claims and security interests of CWB in the same. 

38. The outstanding balance of these notes as at November 24, 2023 is approximately 

$3,500,000.00.  There is current unresolved litigation ongoing related to the acquisition of the 

entity and conduct of the vendor post acquisition.    

Other Liabilities 

39. In addition to the foregoing, the Wolverine Group also has ongoing liabilities related to 

accounts payable and accrued liabilities in the approximate amount of $8,178,877.58; 

40. In addition, Wolverine Group has 30 ongoing law suits in which it is either plaintiff, 

defendant, third-party defendant, or plaintiff by counter-claim. The details of these proceedings 

and the extent to whether or not they are material will be expanded on at the come-back hearing, 

if granted.  

41. I am advised by Keely Cameron at Bennett Jones LLP, that as of November 27, 2023, 

there are multiple registrations under the Alberta Personal Property Security Act, RSA 2000, c 

P-7. Attached as Exhibit "3" are Alberta Personal Property Registration Searches for 

Wolverine Group. 

C. Debt Reduction and Strategic Efforts to Date 

Sales 
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42. The Wolverine Group has marketed equipment and assets via multiple avenues; 

however, these efforts have been challenged by competing lender priorities and approaches. 

Certain assets, equipment and corporate divisions have been earmarked for divestiture with a 

goal of maximizing value in consultation with in-house and external experts. The Wolverine 

Group has sold some surplus equipment via auction, consignment, and is in the process of 

negotiating potential private sales of individual equipment as well as potential bulk deals that 

would include operations and complete divisions through existing channels. The Wolverine 

Group has received unsolicited outreach from interested parties and the Applicants continue to 

pursue opportunities for further realization on their assets.  

Forbearance 

43. Since September, 2023, Wolverine Energy has been working with each of Fiera and 

CWB to reach respective forbearance agreements. However, to date CWB has insisted on 

certain repayment terms that Wolverine Energy cannot sustainably comply with, both with 

respect to the proposed CWB forbearance alone, but particularly in parallel with the obligations 

owing to Fiera.  

44. As of November 28, 2023, and given Wolverine Energy’s inability to reasonably and 

sustainably agree with the terms put forward by CWB, Wolverine Energy is unable to unable to 

enter into forbearance agreements with either Fiera or CWB.  

IV. CCAA PROCEEDINGS  

45. The Wolverine Group requires the stability of the CCAA proceedings to carry out its 

plan to sell assets and advance a plan that will enable it to right size its operations.   

The Wolverine Group is Insolvent for the Purposes of the CCAA 

46. The Wolverine Group is facing liquidity challenges and based on its financial position, it 

is unable to service its ongoing debt obligations as they become due and continue to satisfy its 

working capital requirements. The Wolverine Group has still not recovered from the impact of 

the Covid-19 pandemic on its production testing division business in the USA and is only 

currently utilizing 25% of the equipment in that division. The Wolverine Group is 
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overleveraged, and its current operations are unable to support the monthly long term debt 

payments of $1.1 million. The Wolverine Group is coming out of its slowest season where 

accounts receivable has dropped from $17 million at March 31, 2023 to $7 million at September 

30, 2023 and entering its busy season with rising payroll costs and expenses. As at September 

30, 2023 the Wolverine Group had a working capital deficiency of $32,223,565. 

47. The Wolverine Group believes that there is no reasonable expectation that its financial 

condition will improve absent these restructuring proceedings. The Wolverine Group is 

therefore insolvent and requires CCAA protection at this time. 

48. The Wolverine Group has thoroughly considered the circumstances and potential 

alternatives available and has determined that it is in the best interests of the Wolverine Group 

and its stakeholders for the Wolverine Group to file for protection under the CCAA at this time. 

With the benefit of protection under the CCAA, the Wolverine Group will continue to operate 

its business, in particular through its busy season, and advance its restructuring efforts to 

maximize value for its stakeholders. 

V. RELIEF SOUGHT 

A. Stay of Proceedings Under the CCAA 

49. The Applicants require a stay of proceedings to maintain the status quo and protect and 

preserve the value of their business for their benefit and the benefit of their creditors and 

stakeholders while they restructure their affairs and pursue a value maximizing sales process. 

B. Appointment of Monitor 

50. The Wolverine Group seeks the appointment of Ernst & Young Inc. as the Monitor in 

the CCAA Proceedings. Ernst & Young Inc. is qualified and competent to act as Monitor under 

the CCAA and has consented to act as the Monitor of the Wolverine Group in the within 

proceedings, subject to Court approval. A copy of the Consent to Act as Monitor provided by 

Ernst & Young Inc. is attached as hereto as Exhibit "4".  
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C. Cash Flow Forecast  

51. As set out in the Cash Flow Forecast attached hereto as Exhibit "5" the Wolverine 

Group has sufficient capital to meet its obligations during the initial 10-day stay period.  

However, the Applicants will require additional funding in the near term. Wolverine Group's 

principal use of cash during these proceedings will consist of the operating costs for the ongoing 

operation of its business, including, among others, employee compensation, trade payments, 

transportation costs, general administration expenses and other ordinary course of business 

obligations. In addition to these expenditures, the Wolverine Group will also incur 

administrative expenses in connection with these CCAA proceedings and capital expenditures 

associated with equipment repair.  

52. The Wolverine Group is currently in discussions with two providers for the provision of 

interim financing and anticipates that it will make an application for interim financing at the 

come-back hearing. 

D. Securities Reporting 

53. Wolverine Energy is a publicly traded company and as a result is subject to various 

reporting requirements.   

54. Wolverine Energy has notified its regulator of this application and is taking steps to 

ensure trading of shares is halted following the hearing of this application. As a result, 

Wolverine Energy seeks relief from its filing and reporting obligations, as these reporting 

obligations represent additional work for the company and expenses which in the context of 

CCAA proceeding could be better allocated to restructuring efforts. Moreover, given the 

ongoing public disclosure requirements associated with the CCAA process, the oversight of the 

Monitor, and the Applicants reporting of relevant information will be ongoing.  Therefore, there 

is no clear prejudice in granting such relief. 

E. Payments During the CCAA Proceedings 

55. The Wolverine Group is seeking authorization pursuant to the proposed Initial Order to 

pay all reasonable expenses incurred by the Wolverine Group in carrying on its business in the 
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ordinary course after the date of the Initial Order, and to pay certain expenses, whether incurred 

prior to, on or after the date of the Initial Order, in respect of: 

(a) outstanding and future wages, salaries, compensation, employee benefits, director 

fees and expenses, vacation pay and expenses (including, without limitation, 

payroll and benefits processing and servicing expenses) payable on or after the 

date of the Initial Order, in each case incurred in the ordinary course of business 

and consistent with existing compensation policies and arrangements; and 

(b) the fees and disbursements of any consultants, agents, experts, accountants, 

counsel and financial advisors and such other persons retained or employed by the 

Wolverine Group, at their standard rates and charges.  

56. The Wolverine Group requires the ability to make these payments in order to maintain 

stability for the continued operation of the Wolverine Group's business during the CCAA 

proceedings and to allow the Wolverine Group to advance its restructuring efforts for the 

benefit of its stakeholders. 

F. Administration Charge  

57. It is contemplated that the proposed Monitor, counsel for the proposed Monitor and 

counsel for the Applicants would be grated a first priority Court-ordered charge on the assets, 

property and undertaking of the Applicants, in priority to all claims, up to the maximum amount 

of $100,000 in respect of their fees and disbursements, incurred at standard rates and charges 

("Administration Charge"). 

58. I believe that the Administration Charge is reasonable and necessary to ensure these 

professionals' continued assistance.  

G. Directors' Charge  

59. The directors and officers of the Wolverine Group ("Directors and Officers") have 

been actively involved in Wolverine Group's efforts to address its challenging circumstances, 

including through overseeing Wolverine Groups liquidity management efforts, Wolverine 
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Group's review and exploration of strategic options and alternatives in connection with its 

liquidity and financial challenges, communications and negotiations with key stakeholders.  

60. It is contemplated that the Directors and Officers would be granted an initial Court-

ordered charge on the assets, property and undertakings of the Applicants (the "Directors' 

Charge") up to the maximum amount of $1,000,000.00. The Applicants believe the Directors' 

Charge is fair and reasonable in the circumstances as it is calculated for specific liabilities that 

could occur within the next 10 days while the initial stay of proceedings is in place. This 

includes approximately $855,000.00 in employee payroll for 177 Wolverine Group employees 

and certain tax obligations including GST, PST, and US Sales and User taxes totalling 

approximately $142,000.00. The Directors and Officers are concerned that if any issues arise 

with the Wolverine Group access to its cash accounts during the stay period – resulting in its 

inability to meet payroll when due – that they would be directly liable for these amounts under 

relevant legislation.  

61. A successful restructuring of the Applicants will only be possible with the continued 

participation of the Applicants' Directors and Officers.  These individuals have specialized 

expertise and relationships with the Applicants' stakeholders.  In addition, the Directors and 

Officers have gained significant knowledge that cannot be easily replicated or replaced. 

62. I understand that the proposed Directors' Charge would apply only to the extent that the 

Directors and Officers do not have coverage under the D&O Insurance Policies or there is 

insufficient coverage. 

63. The Wolverine Group has a existing D&O Insurance Policies in place to protect their 

directors.  

VI. CONCLUSION 

64. I swear this my Affidavit in support of an Application for an Initial Order under the 

CCAA and for no other or improper purpose. 
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SWORN BEFORE ME at Calgary, Alberta, 
this 29 day of November 2023. 

Commissio er for 
Province of AlTeft 

the in and for the 

Michael W. Seines 
Barrister & Solicitor 

Shannon Ostapovich 
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(c) the event that causes an assignment by the person
to be deemed; (moment de la faillite)

title transfer credit support agreement means an
agreement under which an insolvent person or a
bankrupt has provided title to property for the purpose of
securing the payment or performance of an obligation of
the insolvent person or bankrupt in respect of an eligible
financial contract; (accord de transfert de titres pour
obtention de crédit)

transfer at undervalue means a disposition of property
or provision of services for which no consideration is re-
ceived by the debtor or for which the consideration re-
ceived by the debtor is conspicuously less than the fair
market value of the consideration given by the debtor;
(opération sous-évaluée)

trustee or licensed trustee means a person who is li-
censed or appointed under this Act. (syndic ou syndic
autorisé)
R.S., 1985, c. B-3, s. 2; R.S., 1985, c. 31 (1st Supp.), s. 69; 1992, c. 1, s. 145(F), c. 27, s. 3;
1995, c. 1, s. 62; 1997, c. 12, s. 1; 1999, c. 28, s. 146, c. 31, s. 17; 2000, c. 12, s. 8; 2001, c.
4, s. 25, c. 9, s. 572; 2004, c. 25, s. 7; 2005, c. 3, s. 11, c. 47, s. 2; 2007, c. 29, s. 91, c. 36,
s. 1; 2012, c. 31, s. 414; 2015, c. 3, s. 6(F); 2018, c. 10, s. 82.

surintendant des institutions financières Le surinten-
dant des institutions financières nommé en application
du paragraphe 5(1) de la Loi sur le Bureau du surinten-
dant des institutions financières. (Superintendent of
Financial Institutions)

syndic ou syndic autorisé Personne qui détient une li-
cence ou est nommée en vertu de la présente loi.
(trustee or licensed trustee)

tribunal Sauf aux alinéas 178(1)a) et a.1) et aux articles
204.1 à 204.3, tout tribunal mentionné aux paragraphes
183(1) ou (1.1). Y est assimilé tout juge de ce tribunal ain-
si que le greffier ou le registraire de celui-ci, lorsqu’il
exerce les pouvoirs du tribunal qui lui sont conférés au
titre de la présente loi. (court)

union de fait Relation qui existe entre deux conjoints de
fait. (common-law partnership)

valeurs nettes dues à la date de résiliation La somme
nette obtenue après compensation des obligations mu-
tuelles des parties à un contrat financier admissible effec-
tuée conformément à ce contrat. (net termination val-
ue)
L.R. (1985), ch. B-3, art. 2; L.R. (1985), ch. 31 (1er suppl.), art. 69; 1992, ch. 1, art. 145(F),
ch. 27, art. 3; 1995, ch. 1, art. 62; 1997, ch. 12, art. 1; 1999, ch. 28, art. 146, ch. 31, art.
17; 2000, ch. 12, art. 8; 2001, ch. 4, art. 25, ch. 9, art. 572; 2004, ch. 25, art. 7; 2005, ch. 3,
art. 11, ch. 47, art. 2; 2007, ch. 29, art. 91, ch. 36, art. 1; 2012, ch. 31, art. 414; 2015, ch.
3, art. 6(F); 2018, ch. 10, art. 82.

Designation of beneficiary Désignation de bénéficiaires

2.1 A change in the designation of a beneficiary in an in-
surance contract is deemed to be a disposition of proper-
ty for the purpose of this Act.
1997, c. 12, s. 2; 2004, c. 25, s. 8; 2005, c. 47, s. 3.

2.1 La modification de la désignation du bénéficiaire
d’une police d’assurance est réputée être une disposition
de biens pour l’application de la présente loi.
1997, ch. 12, art. 2; 2004, ch. 25, art. 8; 2005, ch. 47, art. 3.

Superintendent’s division office Bureau de division

2.2 Any notification, document or other information
that is required by this Act to be given, forwarded,
mailed, sent or otherwise provided to the Superinten-
dent, other than an application for a licence under sub-
section 13(1), shall be given, forwarded, mailed, sent or
otherwise provided to the Superintendent at the Superin-
tendent’s division office as specified in directives of the
Superintendent.
1997, c. 12, s. 2.

2.2 Sauf dans le cas de la demande de licence prévue au
paragraphe 13(1), les notifications et envois de docu-
ments ou renseignements à effectuer au titre de la pré-
sente loi auprès du surintendant le sont au bureau de di-
vision spécifié par ses instructions.
1997, ch. 12, art. 2.

3 [Repealed, 2005, c. 47, s. 4] 3 [Abrogé, 2005, ch. 47, art. 4]

Definitions Définitions

4 (1) In this section,

entity means a person other than an individual; (entité)

4 (1) Les définitions qui suivent s’appliquent au présent
article.

entité Personne autre qu’une personne physique. (enti-
ty)

brownet
Highlight



Bankruptcy and Insolvency Faillite et insolvabilité
Interpretation Définitions et interprétation
Section 2 Article 2

Current to October 31, 2023

Last amended on April 27, 2023

5 À jour au 31 octobre 2023

Dernière modification le 27 avril 2023

income trust means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange
on the date of the initial bankruptcy event, or

(b) the majority of its units are held by a trust whose
units are listed on a prescribed stock exchange on the
date of the initial bankruptcy event; (fiducie de reve-
nu)

insolvent person means a person who is not bankrupt
and who resides, carries on business or has property in
Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obliga-
tions as they generally become due,

(b) who has ceased paying his current obligations in
the ordinary course of business as they generally be-
come due, or

(c) the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly con-
ducted sale under legal process, would not be suffi-
cient to enable payment of all his obligations, due and
accruing due; (personne insolvable)

legal counsel means any person qualified, in accor-
dance with the laws of a province, to give legal advice;
(conseiller juridique)

locality of a debtor means the principal place

(a) where the debtor has carried on business during
the year immediately preceding the date of the initial
bankruptcy event,

(b) where the debtor has resided during the year im-
mediately preceding the date of the initial bankruptcy
event, or

(c) in cases not coming within paragraph (a) or (b),
where the greater portion of the property of the debtor
is situated; (localité)

Minister means the Minister of Industry; (ministre)

net termination value means the net amount obtained
after netting or setting off or compensating the mutual
obligations between the parties to an eligible financial
contract in accordance with its provisions; (valeurs
nettes dues à la date de résiliation)

official receiver means an officer appointed under sub-
section 12(2); (séquestre officiel)

b) il a résidé au cours de l’année précédant l’ouverture
de sa faillite;

c) se trouve la plus grande partie de ses biens, dans
les cas non visés aux alinéas a) ou b). (locality of a
debtor)

localité d’un débiteur [Abrogée, 2005, ch. 47, art. 2(F)]

ministre Le ministre de l’Industrie. (Minister)

moment de la faillite S’agissant d’une personne, le mo-
ment :

a) soit du prononcé de l’ordonnance de faillite la vi-
sant;

b) soit du dépôt d’une cession de biens la visant;

c) soit du fait sur la base duquel elle est réputée avoir
fait une cession de biens. (time of the bankruptcy)

opération sous-évaluée Toute disposition de biens ou
fourniture de services pour laquelle le débiteur ne reçoit
aucune contrepartie ou en reçoit une qui est manifeste-
ment inférieure à la juste valeur marchande de celle qu’il
a lui-même donnée. (transfer at undervalue)

ouverture de la faillite Relativement à une personne, le
premier en date des événements suivants à survenir :

a) le dépôt d’une cession de biens la visant;

b) le dépôt d’une proposition la visant;

c) le dépôt d’un avis d’intention par elle;

d) le dépôt de la première requête en faillite :

(i) dans les cas visés aux alinéas 50.4(8) a) et 57 a)
et au paragraphe 61(2),

(ii) dans le cas où la personne, alors qu’elle est vi-
sée par un avis d’intention déposé aux termes de
l’article 50.4 ou une proposition déposée aux termes
de l’article 62, fait une cession avant que le tribunal
ait approuvé la proposition;

e) dans les cas non visés à l’alinéa d), le dépôt de la re-
quête à l’égard de laquelle une ordonnance de faillite
est rendue;

f) l’introduction d’une procédure sous le régime de la
Loi sur les arrangements avec les créanciers des com-
pagnies. (date of the initial bankruptcy event)

personne
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CITATION: Re TOYS “R” US (CANADA) LTD., 2017 ONSC 5571 

COURT FILE NO.: CV-17-00582960-00CL 

DATE: 20170920 

 

ONTARIO SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)  

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
TOYS “R” US (CANADA) LTD. TOYS “R” US (CANADA) LTEE 

 

BEFORE: F.L. Myers J.  

COUNSEL: Brian F. Empey, Melaney Wagner, Christopher Armstrong, counsel for the 

applicant 

R. Shayne Kukulowicz, Jane Dietrich, counsel for Grant Thornton Limited, the 

Proposed Monitor 

Tony Reyes, counsel for the pre-filing ABL lenders 

Alexander Cobb, counsel for the B4 lenders 

Linc Rogers, Chris Burr counsel for JPMorgan Chase Bank, NA, the lead lender 

on behalf of the proposed DIP lenders 

 

HEARD:  September 19, 2017 

ENDORSEMENT 

[1] At the conclusion of the hearing I granted the relief sought by the applicant with minor 

revisions for reasons to be delivered shortly. These are my reasons for doing so. 

[2] The applicant is Canada’s leading retailer of toys and baby products. It operates from 82 

stores across all ten provinces and over the internet. It employs nearly 4,000 people. This number 

increases to more than 6,000 during the peak holiday season. It is an important participant in the 

Canadian retail economy and a much beloved childhood icon in many Canadians’ lives. 

[3] The applicant is an indirect, wholly owned subsidiary of TOYS “R” US INC. a US 

company. On September 18, 2017 the US parent, several affiliates, and the applicant filed for 

bankruptcy protection in the US Bankruptcy Court for the Eastern District of Virginia. They did 

so in order to protect against stakeholder action that could adversely impact their businesses 

while they explore restructuring options. Publicity concerning the problems facing the companies 

has already led some suppliers to take steps to limit the credit terms that they are willing to 

extend to the retailer. As a result, the businesses found themselves in need of the stability of 

bankruptcy protection. 
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- Page 2 - 

 

[4] The Canadian applicant’s operations are generally autonomous from the parent’s US 

operations. But, the applicant’s pre-filing US$200 million secured revolving credit facility and 

its US$125 million secured term loan facility were both provided under a wider asset-backed 

lending facility provided by the pre-filing ABL lenders to the US and Canadian companies. 

[5] When the applicant and its US affiliates filed for US bankruptcy protection, they 

committed defaults under their ABL facilities. Therefore, although the applicant is generally cash 

flow positive and has positive shareholder equity, it found itself without borrowing facilities and 

within two weeks of being unable to meet its obligations as they come due. 

[6] As a result of its looming liquidity crisis, the applicant meets the definition of a “debtor 

company” to whom the Companies’ Creditors Arrangement Act, RSC 1985, c C-36 applies. Re 

Stelco Inc., 2004 CanLII 24933 (ON SC). It has liabilities of more than $5 million and otherwise 

meets the technical requirements of the statute. 

[7] The applicant needs the protection of a general stay that is available under the CCAA. The 

stay is a court order that prevents people and companies with claims against the applicant from 

cancelling their contracts or taking steps to enforce their claims against the applicant during the 

period of the restructuring. All creditors and claimants are held at bay, together, to maintain a level 

playing field. At the same time, the stay protects the applicant’s business in order to: create 

conditions under which a lender will advance fresh funds to the applicant to carry it through its 

restructuring efforts; help prevent suppliers from ceasing or tightening credit terms just prior to 

the vital holiday selling season; to prevent enforcement efforts by creditors that would deflect the 

company from its efforts to find a win-win restructuring for the general body of its creditors; and 

to enable the applicant to continue to operate on a “business as usual” basis to protect the value 

of its business and brand for all. I am satisfied that this is an appropriate case in which to grant a 

stay as sought under s. 11.02 of the CCAA. 

[8] The applicant expresses concern that it might be required to pay some pre-filing claims to 

critical suppliers and others despite the general goal of a bankruptcy proceeding to freeze all 

claims at the filing date. For example, employees with wages accrued before today need to be 

paid in the ordinary course in order to keep the workforce engaged. Customers holding gift cards 

and similar pre-paid rights need to be able to enforce those pre-filing claims in order to protect 

the company’s public customers. There is good reason to allow these types of claims to protect 

the goodwill of the business in the interests of all creditors even though most others are being 

prevented from enforcing their claims while these claims are recognized. 

[9] In addition, a small number of critical suppliers of goods and services may have the 

ability to avoid the stay order under the CCAA and the US automatic stay. Sometimes those 

suppliers will threaten to refuse to continue to supply a CCAA debtor unless they are paid their 

pre-filing claims in priority to others. In some circumstances this could imperil the applicant’s 

business. Under s. 11.4 of the CCAA, the court may declare a person to be a “critical supplier.” A 

critical supplier can be compelled to supply the applicant with goods and, in return, it can be 

provided with court-ordered security to protect its right to payment. That situation is quite 

different than the order sought in this case. Here, the applicant is not seeking to compel anyone 
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CITATION: Lydian International Limited (Re), 2019 ONSC 7473 

COURT FILE NO.: CV-19-00633392-00CL 

DATE: 2019-12-24  

 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  

R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGMENT OF  

LYDIAN INTERNATIONAL LIMITED, LYDIAN CANADA VENTURES 

CORPORATION AND LYDIAN U.K. CORPORATION LIMITED 

Applicants 

BEFORE: Chief Justice Geoffrey B. Morawetz 

COUNSEL: Elizabeth Pillon, Sanja Sopic, and Nicholas Avis, for the Applicants 

 Pamela Huff, for Resource Capital Fund VI L.P. 

 Alan Merskey, for OSISKO Bermuda Limited 

 D.J. Miller, for Alvarez & Marsal Canada Inc. proposed Monitor 

 David Bish, for ORION Capital Management 

 Bruce Darlington, for ING Bank N.V./ABS Svensk Exportkrerdit (publ) 

HEARD and DETERMINED: December 23, 2019 

REASONS RELEASED: December 24, 2019 

ENDORSEMENT 

Introduction 

[1] Lydian International Limited (“Lydian International”), Lydian Canada Ventures 

Corporation (“Lydian Canada”) and Lydian UK Corporation Limited (“Lydian UK”, and 

collectively, the “Applicants”) apply for creditor protection and other relief under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). The Applicants seek 

an initial order, substantially in the form attached to the application record. No party attending on 

the motion opposed the requested relief.  
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[2] The Applicants are part of a gold exploration and development business in south central 

Armenia (the “Amulsar Project”). The Amulsar Project is directly owned and operated by Lydian 

Armenia CJSC (“Lydian Armenia”), a wholly-owned subsidiary of the Applicants. 

[3] As set out in the affidavit of Edward A. Sellers sworn December 22, 2019 (the “Sellers 

Affidavit”), the Applicants have been experiencing and continue to experience liquidity issues 

due to blockades of the Amulsar Project and other external factors. The Sellers Affidavit details 

such activities and Mr. Sellers deposes that these activities have prevented Lydian Armenia and 

its employees, contractors and suppliers from accessing, constructing and ultimately operating 

the Amulsar Project. 

[4] Mr. Sellers states that the lack of progress at the Amulsar Project has prevented the 

Lydian Group (as that term is defined below) from generating any positive cash flow and has 

also triggered defaults on certain of the Lydian Group’s obligations to its lenders which, if 

enforced, the Lydian Group would be unable to satisfy. 

[5] The Lydian Group has operated under forbearance agreements in respect of these defaults 

since October 2018, but the most recent forbearance agreement expired on December 20, 2019. 

[6] The Applicants contend that they now require immediate protection under the CCAA for 

the breathing room they require to pursue remedial steps on a time sensitive basis. 

[7] The Applicants intend to continue discussions with their lenders and other stakeholders, 

including the Government of Armenia (“GOA”). The Applicants also intend to continue 

evaluating potential financing and/or sale options, all with a view to achieving a viable path 

forward. 

The Applicants 

[8] Lydian International is a corporation continued under the laws of the Bailiwick of Jersey, 

Channel Islands, from the Province of Alberta pursuant to the Companies (Jersey) Law 1991. 

Lydian International was originally incorporated under the Business Corporations Act, R.S.A. 

2000, c. B-9 (Alberta) on February 14, 2006 as “Dawson Creek Capital Corp.”, and subsequently 

became Lydian International on December 12, 2007. 

[9] Lydian International’s registered office is located in Jersey. On June 12, 2019, Lydian 

International shareholders approved its continuance under the Canada Business Corporations 

Act, R.S.C., 1985, c. C-44, but this continuance has yet to be implemented. 

[10] Lydian International has two types of securities listed on the Toronto Stock exchange: (1) 

ordinary shares and (2) warrants that expired in 2017. 

[11] Lydian Canada is a direct, wholly owned subsidiary of Lydian International. Lydian 

Canada is incorporated under the Business Corporations Act, S.B.C. 2002, c. 57 (British 

Columbia) and has a registered head office in Toronto. Its registered and records office is located 

in British Columbia. 
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[12] Lydian UK is a corporation incorporated in the United Kingdom and is a direct, wholly-

owned subsidiary of Lydian Canada with a head office located in the United Kingdom. Lydian 

UK has no material assets in the UK. 

[13] Lydian International and Lydian UK have assets in Canada in the form of deposits with 

the Bank of Nova Scotia in Toronto.  

[14] The Applicants are part of a corporate group (the “Lydian Group”) with a number of 

other subsidiaries ultimately owned by Lydian International.  Other than the Applicants, certain 

of the Lydian Group’s subsidiaries are Lydian U.S. Corporation (“Lydian US”), Lydian 

International Holdings Limited (“Lydian Holdings”), Lydian Resources Armenia Limited 

(“Lydian Resources”) and Lydian Armenia, a corporation incorporated under the laws of the 

Republic of Armenia.  Together, Lydian U.S., Lydian Holdings, Lydian Resources and Lydian 

Armenia are the “Non-Applicant” parties.  

[15] The Applicants submit that due to the complete integration of the business and operations 

of the Lydian Group, an extension of the stay of proceedings over the Non-Applicant parties is 

appropriate. 

[16] The Applicants contend that the Lydian Group is highly integrated and its business and 

affairs are directed primarily out of Canada. Substantially all of its strategic business affairs, 

including key decision-making, are conducted in Toronto and Vancouver. 

[17] Further, all the Applicants and Non-Applicant Parties are borrowers or guarantors of the 

Lydian Group’s secured indebtedness. The Lydian Group’s loan agreements are governed 

primarily by the laws of Ontario. 

[18] Finally, the Lydian Group’s forbearance and restructuring efforts have been directed out 

of Toronto. 

[19] The Lydian Group is focused on constructing the Amulsar Project, its wholly-owned 

development stage gold mine in Armenia. The Amulsar Project was funded by a combination of 

equity and debt capital and stream financing. The debt and stream financing arrangements are 

secured over substantially all the assets of Lydian Armenia and Lydian International in the shares 

of various groups of the Lydian Group. 

[20] The Applicants contend that time is of the essence given the Applicants’ minimal cash 

position and negative cash flow. 

Issues 

[21] The issues for consideration are whether: 

(a) the Applicants meet the criteria for protection under the 

CCAA; 
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(b) the CCAA stay should be extended to the Non-Applicant 

Parties; 

(c) the proposed monitor, Alvarez & Marsal Canada Inc. (“A&M”) 

should be appointed as monitor; 

(d) Ontario is the appropriate venue for this proceeding; 

(e) this court should issue a letter of request of the Royal Court of 

Jersey; 

(f) this Court should exercise its discretion to grant the 

Administration Charge and the D & O Charge (as defined 

below); and  

(g) it is appropriate to grant a stay extension immediately 

following the issuance of the Initial Order. 

Law and Analysis 

[22] Pursuant to section 11.02(1) of the CCAA, a court may make an order staying all 

proceedings in respect of a debtor company for a period of not more than 10 days, provided that 

the court is satisfied that circumstances exist to make the order appropriate.   

[23] Section 11.02(1) of the CCAA was recently amended and the maximum stay period 

permitted in an initial application was reduced from 30 days to 10 days. Section 11.001 which 

came into force at the same time as the amendment to s. 11.02(1), limits initial orders to 

“ordinary course” relief.   

[24] Section 11.001 provides:  

11.001 An order made under section 11 at the same time as an order made 

under subsection 11.02(1) or during the period referred to in an 

order made under that subsection with respect to an initial 

application shall be limited to relief that is reasonably necessary 

for the continued operations of the debtor company in the ordinary 

course of business during that period.   

[25] The News Release issued by Innovation, Science and Economic Development Canada 

specifically states that these amendments “limit the decisions that can be taken at the outset of a 

CCAA proceeding to measures necessary to avoid the immediate liquidation of an insolvent 

company, thereby improving participation of all players.”  

[26] In my view, the intent of s. 11.001 is clear. Absent exceptional circumstances, the relief 

to be granted in the initial hearing “shall be limited to relief that is reasonably necessary for the 

continued operations of the debtor company in the ordinary course of business during that 
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period”. The period being no more than 10 days, and whenever possible, the status quo should be 

maintained during that period.  

[27] Following the granting of the initial order, a number of developments can occur, 

including: 

(a) notification to all stakeholders of the CCAA application; 

(b) stabilization of the operation of debtor companies; 

(c) ongoing negotiations with key stakeholders who were consulted prior to the 

CCAA filing; 

(d) commencement of negotiations with stakeholders who were not consulted 

prior to the CCAA filing; 

(e) negotiations of DIP facilities and DIP Charges; 

(f) negotiations of Administration Charges; 

(g) negotiation of Key Employee Incentives Programs; 

(h) negotiation of Key Employee Retention Programs; 

(i) consultation with regulators; 

(j) consultation with tax authorities; 

(k) consideration as to whether representativecounsel is required; and 

(l) consultation and negotiation with key suppliers. 

[28] This list is not intended to be exhaustive. It is merely illustrative of the many issues that 

can arise in a CCAA proceeding.  

[29] Prior to the recent amendments, it was not uncommon for an initial order to include 

provisions that would affect some or all of the aforementioned issues and parties. The previous s. 

11.02 provided that the initial stay period could be for a period of up to 30 days. After the initial 

stay, a “comeback” hearing was scheduled and, in theory, parties could request that certain 

provisions addressed in the initial order could be reconsidered.  

[30] The practice of granting wide-sweeping relief at the initial hearing must be altered in 

light of the recent amendments. The intent of the amendments is to limit the relief granted on the 

first day. The ensuing 10-day period allows for a stabilization of operations and a negotiating 

window, followed by a comeback hearing where the request for expanded relief can be 

considered, on proper notice to all affected parties.   
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[31] In my view, this is consistent with the objectives of the amendments which include the 

requirement for “participants in an insolvency proceeding to act in good faith” and “improving 

participation of all players”. It may also result in more meaningful comeback hearings.   

[32] It is against this backdrop that the requested relief at the initial hearing should be 

scrutinized so as to ensure that it is restricted to what is reasonably necessary for the continued 

operations of the debtor company during the initial stay period.  

[33] For the reasons that follow, I conclude that it is appropriate to grant a s. 11.02 order in 

respect of the Applicants. 

[34] I am satisfied that Lydian Canada meets the CCAA definition of “company” and is 

eligible for CCAA protection. 

[35] I have also considered whether the foreign incorporated companies are “companies” 

pursuant to the CCAA. Such entities must satisfy the disjunctive test of being an “incorporated 

company” either “having assets or doing business in Canada”. 

[36] In Cinram International Inc., (Re), 2012 ONSC 3767, 91 C.B.R. (5th) 46, I stated that the 

threshold for having assets in Canada is low and that holding funds in a Canadian bank account 

brings a foreign corporation within the definition of “company” under the CCAA. 

[37] In this case, both Lydian International and Lydian UK meet the definition of “company” 

because both corporations have assets in and do business in Canada.  

[38] In my view the Applicants are each “debtor companies” under the CCAA. The 

Applicants are insolvent and have liabilities in excess of $5 million.  I am satisfied that the 

Applicants are eligible for CCAA protection. 

[39] The Applicants seek to extend the stay to Lydian Armenia, Lydian Holdings, Lydian 

Resources Armenia Limited and Lydian US.  I am satisfied that, in the circumstances, it is 

appropriate to grant an order that extends the stay to the Non-Applicant Parties.  The stay is 

intended to stabilize operations in the Lydian Group.  This finding is consistent with CCAA 

jurisprudence: see e.g., Sino-Forest Corporation (Re), 2012 ONSC 2063, at paras. 5, 18, and 31; 

Canwest Global Communications Corp. (Re) (2009), 59 C.B.R. (5th) 72 (Ont. S.C.); and Target 

Canada Co. (Re), 2015 ONSC 303, 22 C.B.R. (6th) 323, at paras. 49-50. 

[40] I am also satisfied that is appropriate to appoint A & M as monitor pursuant to the 

provisions of s. 11.7 of the CCAA. 

[41] With respect to whether Ontario is the appropriate venue for this proceeding, Lydian 

Canada’s registered head office is located in Toronto and its registered and records offices are 

located in Vancouver. In my view, Ontario has jurisdiction over Lydian Canada. The registered 

head offices for Lydian International and Lydian UK are in Jersey and the UK respectively, 

however, both entities have assets in Ontario, those being funds on deposit with the Bank of 

Nova Scotia in Toronto. Further, it seems to me that both Lydian International and Lydian UK 
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have a strong nexus to Ontario and accordingly I am satisfied that Ontario is the appropriate 

jurisdiction to hear this application. 

[42] I am also satisfied that, in these circumstances, it is appropriate for this court to issue to 

the Royal Court of Jersey a letter of request as referenced in the application record. 

Administration Charge 

[43] The Applicants seek a charge on their assets in the maximum amount of US $350,000 to 

secure the fees and disbursements incurred in connection with services rendered by counsel to 

the Applicants, A & M and A & M’s counsel, in respect of the CCAA proceedings (the 

“Administration Charge”). 

[44] Section 11.52 of the CCAA provides the ability for the court to grant the Administration 

Charge. 

[45] The recently enacted s. 11.001 of the CCAA limits the requested relief on this motion, 

including the Administration Charge, to what is reasonably necessary for the continued operation 

of the Applicants during the Initial Stay Period. The Sellers Affidavit outlines the complex issues 

facing the Applicants.   

[46] In Canwest Publishing Inc., (Re), 2010 ONSC 222, 63 C.B.R.(5th) 115, Pepall J. (as she 

then was) identified six non-exhaustive factors that the court may consider in addition to s. 11.52 

of the CCAA when determining whether to grant an administration charge. These factors 

include:  

(a) the size and complexity of business being restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles; 

(d) whether the quantum of the proposed charge appears to be fair 

and reasonable; 

(e) the position of the secured creditors likely to be affected by the 

charge; and 

(f) the position of the monitor. 

[47] It seems to me that the proposed restructuring will require extensive input from the 

professional advisors and there is an immediate need for such advice. The requested relief is 

supported by A & M. 
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[48] I am satisfied that the Administration Charge in the limited amount of US $350,000 is 

appropriate in the circumstances and is reasonably necessary for the continued operation of the 

business at this time. 

D & O Charge 

[49] The Applicants also seek a charge over the property in favour of their former and current 

directors in the limited amount of $200,000 (the “D & O Charge”). 

[50] The Applicants maintain Directors’ and Officers’ liability insurance (the “D & O 

Insurance”) which provides a total of $10 million in coverage.  

[51] The D & O Insurance is set to expire on December 31, 2019. 

[52] Section 11.51 of the CCAA provides the court with the express statutory jurisdiction to 

grant the D & O charge in an amount the court considers appropriate, provided notice is given to 

the secured creditors who are likely to be affected. 

[53] In Jaguar Mining Inc., (Re), 2014 ONSC 494, 12 C.B.R. (6th) 290, I set out a number of 

factors to be considered in determining whether to grant a directors’ and officers’ charge: 

(a) whether notice has been given to the secured creditors likely to 

be affected by the charge; 

(b) whether the amount is appropriate; 

(c) whether the Applicant could obtain adequate indemnification 

insurance for the director at a reasonable cost; and 

(d) whether the charge applies in respect of any obligation incurred 

by a director or officer as a result of the directors’ or officers’ 

gross negligence or willful misconduct. 

[54] Having reviewed the Sellers Affidavit, it seems to me that the granting of the D & O 

charge is necessary in the circumstances. In arriving at this conclusion, I have also taken into 

account that the D & O Insurance will lapse shortly; having directors involved in the process is 

desirable; that the secured creditors likely to be affected do not object; and that A & M has 

advised that it is supportive of the D & O Charge. Further, the requested amount is one that I 

consider to be reasonably necessary for the continued operation of the Applicants.  

Extension of the Stay of Proceedings 

[55] The Applicants have requested that, if the initial order is granted, I should immediately 

entertain and grant an order extending the Stay Period until and including January 17, 2020 

which will provide the Applicants and all stakeholders with enough time to adequately prepare 

for a comeback hearing.   
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[56] The Applicants submit that I am authorized to grant a stay extension immediately after 

granting the initial order because section 11.02(2) of the CCAA does not provide a minimum 

waiting time before an applicant can seek a stay extension. The Applicants reference recent 

decisions where courts have scheduled hearings within two or three days after the granting of an 

initial order. Reference is made to Clover Leaf Holdings Company (Re), 2019 ONSC 6966 and 

Re Wayland group Corp. et al. (2 December 2019), Toronto CV–19–00632079-00CL. In Clover 

Leaf, the stay extension for 36 days and additional relief including authorization for DIP 

financing was granted three days after the initial order and in Wayland, the stay extension was 

granted two days after the initial order. 

[57] I acknowledge that, in this case, it may be challenging for the Applicants to return to 

court at or near the end of the 10-day initial stay period due to the year-end holidays. I also 

acknowledge that the offices of many of the parties involved in these proceedings may not be 

open during the holidays.  

[58] However, the statutory maximum 10-day stay as referenced in s. 11.02(1) expires on 

January 2, 2020 and the courts are open on that day.   

[59] As noted above, absent exceptional circumstances, I do not believe that it is desirable to 

entertain motions for supplementary relief in the period immediately following the granting of an 

initial order.  

[60] It could very well be that circumstances existed in both Clover Leaf and Wayland that 

justified the stay extension and the ancillary relief being granted shortly after the initial order.   

[61] However, in this case, I have not been persuaded on the evidence that it is necessary for 

the stay extension to be addressed prior to January 2, 2020 and I decline to do so. 

Disposition  

[62] The initial order is granted with a Stay Period in effect until January 2, 2020.   In view of 

the holiday schedules of many parties, the following procedures are put in place.  The Applicants 

can file a motion returnable on January 2, 2020, requesting that the stay be extended to January 

23, 2020. Any party that wishes to oppose the extension of the stay to January 23, 2020 is 

required to notify the Applicant, A & M and the Commercial List Office of their intention to do 

so no later than 2:00 p.m. on December 30, 2019.  In the event that the requested stay extension 

is unopposed, there will be no need for counsel to attend on the return of the motion.  I will 

consider the motion based on the materials filed.  

[63] If any objections are received by 2:00 p.m. on December 30, 2019, the hearing on 

January 2, 2020 will address the opposed extension request. Any further relief will be considered 

at the Comeback Motion on January 23, 2020. 
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Chief Justice Geoffrey B. Morawetz 

Date: December 24, 2019 
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COURT FILE NO.:  09-CL-7950 
DATE:  20090818 

 
SUPERIOR COURT OF JUSTICE – ONTARIO 
(COMMERCIAL LIST) 
 
RE: IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
 
 AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF NORTEL NETWORKS CORPORATION, 
NORTEL NETWORKS LIMITED, NORTEL NETWORKS GLOBAL 
CORPORATION, NORTEL NETWORKS INTERNATIONAL 
CORPORATION AND NORTEL NETWORKS TECHNOLOGY 
CORPORATION   

 
         APPLICANTS 
 
 APPLICATION UNDER THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
 
BEFORE: MORAWETZ J. 
 
COUNSEL: Alan Merskey, for Nortel Networks Corp. et al 
 
  Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel 

Networks Corporation and Nortel Networks Limited 
 
  Leanne Williams, for Flextronics Inc. 
 
  J. Pasquariello, for Ernst & Young Inc., Monitor 
 
  B. Wadsworth, for CAW-Canada 
 
  Thomas McRae, for Recently Severed Calgary Employees 
 

A. McKinnon, for the Former Employees 
 
  Mary Arzoymanidis, for Bell Canada 
 
  Alex MacFarlane, for the Unsecured Creditors’ Committee 
 
  Gavin Finlayson, for the Noteholders 
 
  Tina Lie, for the Superintendent of Financial Services of Ontario 
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  Steven Graff and Ian Aversa, for the Current and Former Employees 
 
HEARD: JUNE 16, 2009 
 

E N D O R S E M E N T 
 
[1]      This endorsement relates to two motions.   

[2]      The first is brought by the Applicants for an order extending the stay contained at 
paragraphs 14 – 15 and 19 of the Amended and Restated Initial Order (the “Initial Order”) to the 
individual defendants (the “Named Defendants”) in the action commenced in the United States 
District Court, Middle District of Tennessee, Nashville District (the “ERISA Litigation”).   

[3]      The second is brought by the current and former employees of Nortel Networks Inc. 
(“NNI”) who are or were participants in the long-term investment plan sponsored by NNI (the 
“Moving Parties”) for an order, if necessary, lifting the stay of proceedings provided for in the 
Initial Order for the purpose of allowing the Moving Parties to continue with the ERISA 
Litigation. 

[4]      For the following reasons, the motion of the Applicants is granted and the motion of the 
Moving Parties is dismissed. 

Background 
 
[5]      The motion of the Applicants is supported by the Board of Directors of Nortel Networks 
Corp. (“NNC”) and Nortel Networks Ltd. (“NNL”), the Monitor, the Unsecured Creditors’ 
Committee and the Bondholders. 

[6]      The ERISA Litigation involves the alleged breach by the Named Defendants of their 
statutory duties under the Employee Retirement Income Security Act, 1974 (“ERISA”) regarding 
the management of NNI’s defined contribution retirement plan (the “Plan”).  It is alleged that, 
among others, the Named Defendants breached their duty by imprudently offering NNC stock 
for investment in the Plan.   

[7]      The ERISA Litigation is currently at the discovery stage, which entails a review and 
production of millions of pages of electronic documents and numerous depositions.  The ERISA 
Litigation plaintiffs are entitled to conduct up to 60 depositions. 

[8]      Counsel to the Moving Parties explained that the defendants in ERISA cases are typically 
the individuals who managed the plan, being the “fiduciaries” in the language of ERISA.  The 
fiduciaries may include the corporate entity itself, senior management employees, human 
resources employees and/or other personnel, entities or persons outside the company, or any 
combination of same.  Counsel submits that under ERISA, the status of an individual as a 
fiduciary depends on the plan documents and the actual management and practice relating to the 
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[34]      This is not a Rule 21 motion and accordingly, the pleadings do not have to be reviewed 
on the basis as to whether it is “plain, obvious and beyond doubt” that the claim could not 
succeed.  In this case, there is no “bright line” in the pleadings.  As I have noted above, the 
allegations against the Named Defendants are not restricted to the defendants acting in their 
capacity as fiduciaries.  In expanding the scope of the litigation to include broad allegations as 
against the directors, the Moving Parties have brought the ERISA Litigation, in my view, within 
the terms of the D&O Stay. 

[35]      Having determined that the ERISA Litigation falls within the terms of the D&O Stay, the 
second issue to consider is whether the stay should be lifted so as to permit the ERISA Litigation 
to continue at this time.   

[36]      In my view, the Nortel restructuring is at a critical stage and the energies and activities of 
the Board should be directed towards the restructuring.  I accept the argument of Mr. Barnes on 
this point.  To permit the ERISA Litigation to continue at that time would, in my view, result in a 
significant distraction and diversion of resources at a time when that can be least afforded.  It is 
necessary in considering whether to lift the stay, to weigh the interests of the Applicants against 
the interests of those who will be affected by the stay.  Where the benefits to be achieved by the 
applicant outweighs the prejudice to affected parties, a stay will be granted.  (See:  Woodwards 
Limited (Re) (1993) 17 C.B.R. (3d) 236 (B.C.S.C.).) 

[37]      I also note the comments of Blair J. (as he then was) in Campeau v. Olympia & York 
Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at paragraph 24 where he stated: 

 In making these orders, I see no prejudice to the Campeau plaintiffs. The 
processing of their action is not being precluded, but merely postponed. Their 
claims may, indeed, be addressed more expeditiously than might have otherwise 
been the case, as they may be dealt with - at least for the purposes of that 
proceeding in the CCAA proceeding itself.  

  
[38]      The prejudice to be suffered by the Moving Parties in the ERISA Litigation is a 
postponement of the claim.  In view of the fact that the ERISA Litigation was commenced in 
2001, I have not been persuaded that a further postponement for a relatively short period of time 
will be unduly prejudicial to the Moving Parties. 

Disposition 
 
[39]      Under the circumstances, I have concluded that the D&O Stay under the Initial Order 
does cover the D&O Defendants in the ERISA Litigation and that it is not appropriate to lift the 
stay at this time. 

[40]      It is recognized that the ERISA Litigation will proceed at some point.  The plaintiffs in 
the ERISA Litigation are at liberty to have this matter reviewed in 120 days. 
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[41]      To the extend that I have erred in determining that the ERISA Litigation is not the type of 
action directly contemplated by the D&O Stay, I would exercise this Court’s inherent power to 
stay the proceedings against non-parties to achieve the same result. 

 

___________________________ 
                                                                                                         MORAWETZ J. 

DATE:  August 18, 2009 
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[2020] 1 R.C.S. 9354-9186 QUÉ.  c.  CALLIDUS   521 

9354-9186 Québec inc. and
9354-9178 Québec inc.   Appellants

v.

Callidus Capital Corporation,
International Game Technology,
Deloitte LLP, Luc Carignan,
François Vigneault, Philippe Millette,
Francis Proulx and François Pelletier   
Respondents

and

Ernst & Young Inc.,
IMF Bentham Limited (now known as 
Omni Bridgeway Limited),
Bentham IMF Capital Limited (now known 
as Omni Bridgeway Capital (Can ada) 
Limited), Insolvency Institute of Can ada and
Ca na dian Association of Insolvency and 
Restructuring Professionals   Interveners

- and -

IMF Bentham Limited (now known as Omni 
Bridgeway Limited) and
Bentham IMF Capital Limited (now known 
as Omni Bridgeway Capital (Can ada) 
Limited)   Appellants

v.

Callidus Capital Corporation,
International Game Technology,
Deloitte LLP, Luc Carignan,
François Vigneault, Philippe Millette,
Francis Proulx and François Pelletier   
Respondents

and

9354-9186 Québec inc. et
9354-9178 Québec inc.   Appelantes

c.

Callidus Capital Corporation,
International Game Technology,
Deloitte S.E.N.C.R.L., Luc Carignan,
François Vigneault, Philippe Millette,
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File No.: 38594.

Hearing and judgment: January 23, 2020.

Reasons delivered: May 8, 2020.

Present: Wagner C.J. and Abella, Moldaver, 

Karakatsanis, Côté, Rowe and Kasirer JJ.

ON APPEAL FROM THE COURT OF APPEAL 

FOR QUEBEC

Bankruptcy and insolvency — Discretionary author-
ity of supervising judge in proceedings under Compa-
nies’ Creditors Arrangement Act — Appellate review of 
decisions of supervising judge — Whether supervising 
judge has discretion to bar creditor from voting on plan 
of arrangement where creditor is acting for improper 
purpose — Whether supervising judge can approve third 
party litigation funding as interim fi nancing — Compa-
nies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 
ss. 11, 11.2.

The debtor companies fi led a petition for the issu-

ance of an initial order under the Companies’ Creditors 
Arrangement Act (“CCAA”) in November 2015. The pe-

tition succeeded, and the initial order was issued by a 

supervising judge, who became responsible for overseeing 

the proceedings. Since then, substantially all of the assets 

of the debtor companies have been liquidated, with the 

notable exception of retained claims for damages against 

the companies’ only secured creditor. In September 2017, 

the secured creditor proposed a plan of arrangement, 

which later failed to receive suffi cient creditor support. 

In February 2018, the secured creditor proposed another, 

virtually identical, plan of arrangement. It also sought the 

supervising judge’s permission to vote on this new plan in 

the same class as the debtor companies’ unsecured credi-

tors, on the basis that its security was worth nil. Around the 

Ernst & Young Inc.,
9354-9186 Québec inc., 
9354-9178 Québec inc., 
Institut d’insolvabilité du Ca nada et 
Association ca na dienne des professionnels 
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Intervenants

Répertorié : 9354-9186 Québec inc. c. 
Callidus Capital Corp.

2020 CSC 10

No du greffe : 38594.

Audition et jugement : 23 janvier 2020.

Motifs déposés : 8 mai 2020.

Présents : Le  juge en chef Wagner et les juges Abella, 

Moldaver, Karakatsanis, Côté, Rowe et Kasirer.

EN APPEL DE LA COUR D’APPEL DU QUÉBEC

Faillite et insolvabilité — Pouvoir discrétionnaire 
du  juge surveillant dans une instance introduite sous le 
régime de la Loi sur les arrangements avec les créanciers 
des compagnies — Contrôle en appel des décisions du 
 juge surveillant — Le  juge surveillant a-t-il le pouvoir 
discrétionnaire d’empêcher un créancier de voter sur 
un plan d’arrangement si ce créancier agit dans un but 
illégitime? — Le  juge surveillant peut-il approuver le 
fi nancement de litige par un tiers à titre de fi nancement 
temporaire? — Loi sur les arrangements avec les créan-
ciers des compagnies, L.R.C. 1985, c. C-36, art. 11, 11.2.

En novembre 2015, les compagnies débitrices déposent 

une requête en délivrance d’une ordonnance initiale sous le 

régime de la Loi sur les arrangements avec les créanciers 
des compagnies (« LACC »). La requête est accueillie, et 

l’ordonnance initiale est rendue par un  juge surveillant, 

qui est chargé de surveiller le déroulement de l’instance. 

Depuis, la quasi- totalité des éléments d’actif de la com-

pagnie débitrice ont été liquidés, à l’exception notable 

des réclamations réservées en dommages- intérêts contre 

le seul créancier garanti des compagnies. En septembre 

2017, le créancier garanti propose un plan d’arrangement, 

qui n’obtient pas subséquemment l’appui nécessaire des 

créanciers. En février 2018, le créancier garanti propose 

un autre plan d’arrangement, presque identique au pre-

mier. Il demande aussi au  juge surveillant la permission 

de voter sur ce nouveau plan dans la même catégorie que 
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same time, the debtor companies sought interim fi nancing 

in the form of a proposed third party litigation funding 

agreement, which would permit them to pursue litigation 

of the retained claims. They also sought the approval of a 

related super- priority litigation fi nancing charge.

The supervising judge determined that the secured 

creditor should not be permitted to vote on the new plan 

because it was acting with an improper purpose. As a 

result, the new plan had no reasonable prospect of suc-

cess and was not put to a creditors’ vote. The supervising 

judge allowed the debtor companies’ application, author-

izing them to enter into a third party litigation funding 

agreement. On appeal by the secured creditor and certain 

of the unsecured creditors, the Court of Appeal set aside 

the supervising judge’s order, holding that he had erred in 

reaching the foregoing conclusions.

Held: The appeal should be allowed and the supervis-

ing judge’s order reinstated.

The supervising judge made no error in barring the 

secured creditor from voting or in authorizing the third 

party litigating funding agreement. A supervising judge 

has the discretion to bar a creditor from voting on a plan 

of arrangement where they determine that the creditor 

is acting for an improper purpose. A supervising judge 

can also approve third party litigation funding as interim 

fi nancing, pursuant to s. 11.2 of the CCAA. The Court of 

Appeal was not justifi ed in interfering with the supervising 

judge’s discretionary decisions in this regard, having failed 

to treat them with the appropriate degree of deference.

The CCAA is one of three principal insolvency statutes 

in Can ada. It pursues an array of overarching remedial 

objectives that refl ect the wide ranging and potentially 

catastrophic impacts insolvency can have. These objec-

tives include: providing for timely, effi cient and impartial 

resolution of a debtor’s insolvency; preserving and maxi-

mizing the value of a debtor’s assets; ensuring fair and eq-

uitable treatment of the claims against a debtor; protecting 

the public interest; and, in the context of a commercial in-

solvency, balancing the costs and benefi ts of restructuring 

or liquidating the company. The architecture of the CCAA 

leaves the case- specifi c assessment and balancing of these 

objectives to the supervising judge.

les créanciers non garantis des compagnies débitrices, 

au motif que sa sûreté ne vaut rien. À peu près au même 

moment, les compagnies débitrices demandent un fi nan-

cement temporaire sous forme d’un accord de fi nancement 

de litige par un tiers qui leur permettrait de poursuivre 

l’instruction des réclamations réservées. Elles sollicitent 

également l’approbation d’une charge super- prioritaire 

pour fi nancer le litige.

Le  juge surveillant décide que le créancier garanti ne 

peut voter sur le nouveau plan parce qu’il agit dans un but 

illégitime. En conséquence, le nouveau plan n’a aucune 

possibilité raisonnable d’être avalisé et il n’est pas soumis 

au vote des créanciers. Le  juge surveillant accueille la de-

mande des compagnies débitrices et les autorise à conclure 

un accord de fi nancement de litige par un tiers. À l’issue 

d’un appel formé par le créancier garanti et certains des 

créanciers non garantis, la Cour d’appel annule l’ordon-

nance du  juge surveillant, estimant qu’il est parvenu à tort 

aux conclusions qui précèdent.

Arrêt : Le pourvoi est accueilli et l’ordonnance du  juge 

surveillant est rétablie.

Le  juge surveillant n’a commis aucune erreur en em-

pêchant le créancier garanti de voter ou en approuvant 

l’accord de fi nancement de litige par un tiers. Un  juge sur-

veillant a le pouvoir discrétionnaire d’empêcher un créan-

cier de voter sur un plan d’arrangement s’il décide que le 

créancier agit dans un but illégitime. Un  juge surveillant 

peut aussi approuver le fi nancement de litige par un tiers à 

titre de fi nancement temporaire, en vertu de l’art. 11.2 de la 

LACC. La Cour d’appel n’était pas justifi ée de modifi er les 

décisions discrétionnaires du  juge surveillant à cet égard 

et n’a pas fait preuve de la déférence à laquelle elle était 

tenue par rapport à ces décisions.

La LACC est l’une des trois principales lois ca na-

diennes en matière d’insolvabilité. Elle poursuit un grand 

nombre d’objectifs réparateurs généraux qui témoignent 

de la vaste gamme des conséquences potentiellement 

catastrophiques qui  peuvent découler de l’insolvabilité. 

Ces objectifs incluent les suivants : régler de façon rapide, 

effi cace et impartiale l’insolvabilité d’un débiteur; pré-

server et maximiser la valeur des actifs d’un débiteur; 

assurer un traitement juste et équitable des réclamations 

déposées contre un débiteur; protéger l’intérêt public; et, 

dans le contexte d’une insolvabilité commerciale, établir 

un équilibre  entre les coûts et les bénéfi ces découlant de 

la restructuration ou de la liquidation d’une compagnie. 

La structure de la LACC laisse au  juge surveillant le soin 

de procéder à un examen et à une mise en balance au cas 

par cas de ces objectifs.
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From beginning to end, each proceeding under the 

CCAA is overseen by a single supervising judge, who has 

broad discretion to make a variety of orders that respond 

to the circumstances of each case. The anchor of this dis-

cretionary authority is s. 11 of the CCAA, with empowers 

a judge to make any order that they consider appropriate 

in the circumstances. This discretionary authority is broad, 

but not boundless. It must be exercised in furtherance of 

the remedial objectives of the CCAA and with three base-

line considerations in mind: (1) that the order sought is 

appropriate in the circumstances, and (2) that the applicant 

has been acting in good faith and (3) with due diligence. 

The due diligence consideration discourages parties from 

sitting on their rights and ensures that creditors do not 

strategically manoeuvre or position themselves to gain 

an advantage. A high degree of deference is owed to dis-

cretionary decisions made by judges supervising CCAA 

proceedings and, as such, appellate intervention will only 

be justifi ed if the supervising judge erred in principle or 

exercised their discretion unreasonably.

A creditor can generally vote on a plan of arrangement 

or compromise that affects its rights, subject to any specifi c 

provisions of the CCAA that may restrict its voting rights, 

or a proper exercise of discretion by the supervising judge 

to constrain or bar the creditor’s right to vote. Given that 

the CCAA regime contemplates creditor participation in 

decision- making as an integral facet of the workout re-

gime, the discretion to bar a creditor from voting should 

only be exercised where the circumstances demand such 

an outcome. Where a creditor is seeking to exercise its 

voting rights in a manner that frustrates, undermines, or 

runs counter to the remedial objectives of the CCAA — 

that is, acting for an improper purpose — s. 11 of the 

CCAA supplies the supervising judge with the discretion 

to bar that creditor from voting. This discretion parallels 

the similar discretion that exists under the Bankruptcy and 
Insolvency Act and advances the basic fairness that perme-

ates Ca na dian insolvency law and practice. Whether this 

discretion ought to be exercised in a particular case is a 

circumstance- specifi c inquiry that the supervising judge 

is best- positioned to undertake.

In the instant case, the supervising judge’s decision to 

bar the secured creditor from voting on the new plan dis-

closes no error justifying appellate intervention. When he 

made this decision, the supervising judge was intimately 

Chaque procédure fondée sur la LACC est supervisée 

du début à la fi n par un seul  juge surveillant, qui a le 

vaste pouvoir discrétionnaire de rendre toute une gamme 

d’ordonnances susceptibles de répondre aux circonstances 

de chaque cas. Le point d’ancrage de ce pouvoir discré-

tionnaire est l’art. 11 de la LACC, lequel confère au  juge 

le pouvoir de rendre toute ordonnance qu’il estime indi-

quée. Quoique vaste, ce pouvoir discrétionnaire n’est pas 

sans limites. Son exercice doit tendre à la réalisation des 

objectifs réparateurs de la LACC et tenir compte de trois 

considérations de base : (1) que l’ordonnance demandée 

est indiquée, et (2) que le demandeur a agi de bonne foi et 

(3) avec la diligence voulue. La considération de diligence 

décourage les parties de rester sur leurs positions et fait 

en sorte que les créanciers n’usent pas stratégiquement de 

ruse ou ne se placent pas eux- mêmes dans une position 

pour obtenir un avantage. Les décisions discrétionnaires 

des juges chargés de la supervision des procédures inten-

tées sous le régime de la LACC commandent un degré 

élevé de déférence. En conséquence, les cours d’appel 

ne seront justifi ées d’intervenir que si le  juge surveillant 

a commis une erreur de principe ou exercé son pouvoir 

discrétionnaire de manière déraisonnable.

En général, un créancier peut voter sur un plan d’ar-

rangement ou une transaction qui a une incidence sur 

ses droits, sous réserve des dispositions de la LACC qui 

 peuvent limiter son droit de voter, ou de l’exercice justi-

fi é par le  juge surveillant de son pouvoir discrétionnaire 

de limiter ou de supprimer ce droit. Étant donné que le 

régime de la LACC, dont l’un des aspects essentiels tient 

à la participation du créancier au processus décisionnel, 

les créanciers ne devraient être empêchés de voter que si 

les circonstances l’exigent. Lorsqu’un créancier  cherche 

à exercer ses droits de vote de manière à contrecarrer ou 

à miner les objectifs réparateurs de la LACC ou à aller à 

l’encontre de ceux-ci — c’est-à-dire à agir dans un but illé-

gitime — l’art. 11 de la LACC confère au  juge surveillant 

le pouvoir discrétionnaire d’empêcher le créancier de 

voter. Ce pouvoir discrétionnaire s’apparente au pouvoir 

discrétionnaire semblable qui existe en vertu de la Loi 
sur la faillite et l’insolvabilité et favorise l’équité fonda-

mentale qui imprègne le droit et la pratique en matière 

d’insolvabilité au Ca nada. La question de savoir s’il y a 

lieu d’exercer le pouvoir discrétionnaire dans une situation 

donnée appelle une analyse fondée sur les circonstances 

propres à chaque situation que le  juge surveillant est le 

mieux placé pour effectuer.

En l’espèce, la décision du  juge surveillant d’empê-

cher le créancier garanti de voter sur le nouveau plan ne 

révèle aucune erreur justifi ant l’intervention d’une cour 

d’appel. Lorsqu’il a rendu sa décision, le  juge surveillant 
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familiar with these proceedings, having presided over 

them for over 2 years, received 15 reports from the moni-

tor, and issued approximately 25 orders. He considered 

the whole of the circumstances and concluded that the 

secured creditor’s vote would serve an improper purpose. 

He was aware that the secured creditor had chosen not to 

value any of its claim as unsecured prior to the vote on the 

fi rst plan and did not attempt to vote on that plan, which 

ultimately failed to receive the other creditors’ approval. 

Between the failure of the fi rst plan and the proposal of 

the (essentially identical) new plan, none of the factual 

circumstances relating to the debtor companies’ fi nancial 

or business affairs had materially changed. However, the 

secured creditor sought to value the entirety of its security 

at nil and, on that basis, sought leave to vote on the new 

plan as an unsecured creditor. If the secured creditor were 

permitted to vote in this way, the new plan would certainly 

have met the double majority threshold for approval under 

s. 6(1) of the CCAA. The inescapable inference was that 

the secured creditor was attempting to strategically value 

its security to acquire control over the outcome of the vote 

and thereby circumvent the creditor democracy the CCAA 

protects. The secured creditor’s course of action was also 

plainly contrary to the expectation that parties act with due 

diligence in an insolvency proceeding, which includes act-

ing with due diligence in valuing their claims and security. 

The secured creditor was therefore properly barred from 

voting on the new plan.

Whether third party litigation funding should be ap-

proved as interim fi nancing is a case- specifi c inquiry that 

should have regard to the text of s. 11.2 of the CCAA 

and the remedial objectives of the CCAA more generally. 

Interim fi nancing is a fl exible tool that may take on a range 

of forms. This is apparent from the wording of s. 11.2(1), 

which is broad and does not mandate any standard form 

or terms. At its core, interim fi nancing enables the pres-

ervation and realization of the value of a debtor’s assets. 

In some circumstances, like the instant case, litigation 

funding furthers this basic purpose. Third party litigation 

funding agreements may therefore be approved as interim 

fi nancing in CCAA proceedings when the supervising 

judge determines that doing so would be fair and ap-

propriate, having regard to all the circumstances and the 

objectives of the Act. This requires consideration of the 

specifi c factors set out in s. 11.2(4) of the CCAA. These 

factors need not be mechanically applied or individually 

reviewed by the supervising judge, as not all of them 

will be signifi cant in every case, nor are they exhaustive. 

connaissait très bien les procédures en  cause, car il les 

avait présidées pendant plus de 2 ans, avait reçu 15 rap-

ports du contrôleur et avait délivré environ 25 ordon-

nances. Il a tenu compte de l’en semble des circonstances 

et a conclu que le vote du créancier garanti viserait un but 

illégitime. Il savait qu’avant le vote sur le premier plan, le 

créancier garanti avait choisi de n’évaluer aucune partie 

de sa réclamation à titre de créancier non garanti et n’avait 

pas tenté de voter sur ce plan, qui n’a fi nalement pas reçu 

l’aval des autres créanciers.  Entre l’insuccès du premier 

plan et la proposition du nouveau plan (identique pour 

l’essentiel au premier plan), les circonstances factuelles 

se rapportant aux affaires fi nancières ou commerciales des 

compagnies débitrices n’avaient pas réellement changé. 

Pourtant, le créancier garanti a tenté d’évaluer la totalité 

de sa sûreté à zéro et, sur cette base, a demandé l’autori-

sation de voter sur le nouveau plan à titre de créancier non 

garanti. Si le créancier garanti avait été autorisé à voter de 

cette façon, le nouveau plan aurait certainement satisfait 

au critère d’approbation à double majorité prévu par le 

par. 6(1) de la LACC. La  seule conclusion possible était 

que le créancier garanti tentait d’évaluer stratégiquement 

la valeur de sa sûreté afi n de  prendre le contrôle du vote 

et ainsi contourner la démocratie  entre les créanciers que 

défend la LACC. La façon d’agir du créancier garanti 

était manifestement contraire à l’attente selon laquelle 

les parties agissent avec diligence dans une procédure 

d’insolvabilité, ce qui comprend le fait de faire preuve de 

diligence raisonnable dans l’évaluation de leurs réclama-

tions et sûretés. Le créancier garanti a donc été empêché 

à bon droit de voter sur le nouveau plan.

La question de savoir s’il y a lieu d’approuver le fi -

nancement d’un litige par un tiers à titre de fi nancement 

temporaire commande une analyse fondée sur les faits de 

l’espèce qui doit tenir compte du libellé de l’art. 11.2 de 

la LACC et des objectifs réparateurs de la LACC de façon 

plus générale. Le fi nancement temporaire est un outil 

souple qui peut revêtir différentes formes. Cela ressort du 

libellé du par. 11.2(1), qui est large et ne prescrit aucune 

forme ou condition type. Le fi nancement temporaire per-

met essentiellement de préserver et de réaliser la valeur des 

éléments d’actif du débiteur. Dans certaines circonstances, 

comme en l’espèce, le fi nancement de litige favorise la 

réalisation de cet objectif fondamental. Les accords de 

fi nancement de litige par un tiers  peuvent être approuvés 

à titre de fi nancement temporaire dans le cadre des pro-

cédures fondées sur la LACC lorsque le  juge surveillant 

estime qu’il serait juste et approprié de le faire, compte 

tenu de l’en semble des circonstances et des objectifs de la 

Loi. Cela implique la prise en considération des facteurs 

précis énoncés au par. 11.2(4) de la LACC. Ces facteurs 
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Additionally, in order for a third party litigation funding 

agreement to be approved as interim fi nancing, the agree-

ment must not contain terms that effectively convert it into 

a plan of arrangement.

In the instant case, there is no basis upon which to inter-

fere with the supervising judge’s exercise of his discretion 

to approve the litigation funding agreement as interim 

fi nancing. A review of the supervising judge’s reasons as 

a whole, combined with a recognition of his manifest ex-

perience with the debtor companies’ CCAA proceedings, 

leads to the conclusion that the factors listed in s. 11.2(4) 

concern matters that could not have escaped his attention 

and due consideration. It is apparent that he was focussed 

on the fairness at stake to all parties, the specifi c objec-

tives of the CCAA, and the particular circumstances of 

this case when he approved the litigation funding agree-

ment as interim fi nancing. Further, the litigation funding 

agreement is not a plan of arrangement because it does 

not propose any compromise of the creditors’ rights. The 

fact that the creditors may walk away with more or less 

money at the end of the day does not change the nature 

or existence of their rights to access the funds generated 

from the debtor companies’ assets, nor can it be said to 

compromise those rights. Finally, the litigation fi nancing 

charge does not convert the litigation funding agreement 

into a plan of arrangement. Holding otherwise would ef-

fectively extinguish the supervising judge’s authority to 

approve these charges without a creditors’ vote, which is 

expressly provided for in s. 11.2 of the CCAA.
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ne doivent pas être appliqués machinalement ou examinés 

individuellement par le  juge surveillant, car ils ne seront 

pas tous importants dans tous les cas, et ils ne sont pas non 

plus exhaustifs. En outre, pour qu’un accord de fi nance-

ment de litige par un tiers soit approuvé à titre de fi nance-

ment temporaire, il ne doit pas comporter des conditions 

qui le convertissent effectivement en plan d’arrangement.

En l’espèce, il n’y a aucune raison d’intervenir dans 

l’exercice par le  juge surveillant de son pouvoir discré-

tionnaire d’approuver l’accord de fi nancement de litige 

à titre de fi nancement temporaire. L’examen des motifs 

du  juge surveillant dans leur en semble, conjugué à la 

reconnaissance de son expérience évidente des procédures 

intentées par les compagnies débitrices sous le régime de 

la LACC, mène à la conclusion que les facteurs énumérés 

au par. 11.2(4) concernent des questions qui n’auraient 

pu échapper à son attention et à son examen adéquat. Il 

est manifeste que le  juge surveillant a mis l’accent sur 

l’équité envers toutes les parties, les objectifs précis de 

la LACC et les circonstances particulières de la présente 

affaire lorsqu’il a approuvé l’accord de fi nancement de 

litige à titre de fi nancement temporaire. De plus, l’accord 

de fi nancement de litige ne constitue pas un plan d’arran-

gement parce qu’il ne propose aucune transaction visant 

les droits des créanciers. Le fait que les créanciers  puissent 

en fi n de compte remporter plus ou moins d’argent ne 

modifi e en rien la nature ou l’existence de leurs droits 

d’avoir accès aux fonds provenant des actifs des com-

pagnies débitrices, pas plus qu’on ne saurait dire qu’il 

s’agit d’une transaction à l’égard de leurs droits. Enfi n, la 

charge relative au fi nancement de litige ne convertit pas 

l’accord de fi nancement de litige en plan d’arrangement. 

Une conclusion contraire aurait pour effet d’annihiler le 

pouvoir du  juge surveillant d’approuver ces charges sans 

un vote des créanciers, un résultat qui est expressément 

prévu par l’art. 11.2 de la LACC.
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Game Technology, Deloitte LLP, Luc Carignan, 

François Vigneault, Philippe Millette, Francis Proulx 

and François Pelletier.

Joseph Reynaud and Nathalie Nouvet, for the in-

tervener Ernst & Young Inc.

Sylvain Rigaud, Arad Mojtahedi and Saam Pousht- 
Mashhad, for the interveners the Insolvency Ins-

titute of Can ada and the Ca na dian Association of 

Insolvency and Restructuring Professionals.

The reasons for judgment of the Court were de-

livered by

The Chief Justice and Moldaver J.—

I. Overview

[1] These appeals arise in the context of an on-

going proceeding instituted under the Companies’ 
Creditors Arrangement Act, R.S.C. 1985, c. C-36 

(“CCAA”), in which substantially all of the assets 

of the debtor companies have been liquidated. The 

proceeding was commenced well over four years 

ago. Since then, a single supervising judge has been 

responsible for its oversight. In this capacity, he has 

made numerous discretionary decisions.

[2] Two of the supervising judge’s decisions are 

in issue before us. Each raises a question requiring 

this Court to clarify the nature and scope of judicial 

discretion in CCAA proceedings. The fi rst is whether 

a supervising judge has the discretion to bar a credi-

tor from voting on a plan of arrangement where they 

determine that the creditor is acting for an improper 

purpose. The second is whether a supervising judge 

can approve third party litigation funding as interim 

fi nancing, pursuant to s. 11.2 of the CCAA.

[3] For the reasons that follow, we would answer 

both questions in the affi rmative, as did the supervis-

ing judge. To the extent the Court of Appeal disagreed 

Game Technology, Deloitte S.E.N.C.R.L., Luc 

Carignan, François Vigneault, Philippe Millette, 

Francis Proulx et François Pelletier.

Joseph Reynaud et Nathalie Nouvet, pour l’inter-

venante Ernst & Young Inc.

Sylvain Rigaud, Arad Mojtahedi et Saam Pousht- 
Mashhad, pour les intervenants l’Institut d’insolva-

bilité du Ca nada et l’Association ca na dienne des 

professionnels de l’insolvabilité et de la réorgani-

sation.

Version française des motifs de jugement de la 

Cour rendus par

Le  juge en chef et le  juge Moldaver —

I. Aperçu

[1] Ces pourvois s’inscrivent dans le contexte d’une 

instance toujours en cours introduite sous le régime 

de la Loi sur les arrangements avec les créanciers de 
compagnies, L.R.C. 1985, c. C-36 (« LACC »), dans 

le cadre de laquelle la quasi- totalité des éléments 

d’actif des compagnies débitrices ont été liquidés. 

L’instance a été introduite il y a plus de quatre ans. 

Depuis, un seul  juge surveillant a été chargé de sa 

supervision. À ce titre, il a rendu de nombreuses 

décisions discrétionnaires.

[2] Deux de ces décisions du  juge surveillant font 

l’objet du présent pourvoi. Chacune d’elles soulève 

une question exigeant de notre Cour qu’elle pré-

cise la nature et la portée du pouvoir discrétionnaire 

exercé par les tribunaux dans les instances relevant 

de la LACC. La première est de savoir si le  juge 

surveillant dispose du pouvoir discrétionnaire d’in-

terdire à un créancier de voter sur un plan d’arran-

gement s’il estime que ce créancier agit dans un but 

illégitime. La deuxième porte sur le pouvoir du  juge 

surveillant d’approuver le fi nancement du litige par 

un tiers à titre de fi nancement temporaire, en vertu 

de l’art. 11.2 de la LACC.

[3] Pour les motifs qui suivent, nous sommes d’avis 

de répondre à ces deux questions par l’affi rmative, 

à l’instar du  juge surveillant. Dans la mesure où la 
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(1) The Evolving Nature of CCAA Proceedings

[39] The CCAA is one of three principal insolvency 

statutes in Can ada. The others are the Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), 

which covers insolvencies of both individuals and 

companies, and the Winding-up and Restructuring 
Act, R.S.C. 1985, c. W-11 (“WURA”), which covers 

insolvencies of fi nancial institutions and certain other 

corporations, such as insurance companies (WURA, 

s. 6(1)). While both the CCAA and the BIA enable 

reorganizations of insolvent companies, access to 

the CCAA is restricted to debtor companies facing 

total claims in excess of $5 million (CCAA, s. 3(1)).

[40] Together, Can ada’s insolvency statutes pursue 

an array of overarching remedial objectives that re-

fl ect the wide ranging and potentially “catastrophic” 

impacts insolvency can have (Sun Indalex Finance, 
LLC v. United Steelworkers, 2013 SCC 6, [2013] 1 

S.C.R. 271, at para. 1). These objectives include: pro-

viding for timely, effi cient and impartial resolution 

of a debtor’s insolvency; preserving and maximiz-

ing the value of a debtor’s assets; ensuring fair and 

equitable treatment of the claims against a debtor; 

protecting the public interest; and, in the context of 

a commercial insolvency, balancing the costs and 

benefi ts of restructuring or liquidating the company 

(J. P. Sarra, “The Oscillating Pendulum: Can ada’s 

Sesquicentennial and Finding the Equilibrium for 

Insolvency Law”, in J. P. Sarra and B. Romaine, 

eds., Annual Review of Insolvency Law 2016 (2017), 

9, at pp. 9-10; J. P. Sarra, Rescue! The Companies’ 
Creditors Arrangement Act (2nd ed. 2013), at pp. 4-5 

and 14; Standing Senate Committee on Banking, 

Trade and Commerce, Debtors and Creditors 
Sharing the Burden: A Review of the Bankruptcy 
and Insolvency Act and the Companies’ Creditors 
Arrangement Act (2003), at pp. 9-10; R. J. Wood, 

Bankruptcy and Insolvency Law (2nd ed. 2015), at 

pp. 4-5).

(1) La nature évolutive des procédures intentées 

sous le régime de la LACC

[39] La LACC est l’une des trois principales lois 

ca na diennes en matière d’insolvabilité. Les autres 

sont la Loi sur la faillite et l’insolvabilité, L.R.C. 

1985 c. B-3 (« LFI »), qui traite de l’insolvabilité 

des per sonnes physiques et des sociétés, et la Loi 
sur les liquidations et les restructurations, L.R.C. 

1985 c. W-11 (« LLR »), qui traite de l’insolvabilité 

des institutions fi nancières et de certaines autres 

per sonnes morales, telles que les compagnies d’assu-

rance (LLR, par. 6(1)). Bien que la LACC et la LFI 
permettent toutes deux la restructuration de com-

pagnies insolvables, l’accès à la LACC est limité 

aux sociétés débitrices qui sont aux prises avec des 

réclamations dont le montant total est supérieur à 

5 millions de dollars (LACC, par. 3(1)).

[40] En semble, les lois ca na diennes sur l’insol-

vabilité poursuivent un grand nombre d’objectifs 

réparateurs généraux qui témoignent de la vaste 

gamme des conséquences potentiellement « catas-

trophiques » qui  peuvent découler de l’insolvabilité 

(Sun Indalex Finance, LLC c. Syndicat des Métallos, 

2013 CSC 6, [2013] 1 R.C.S. 271, par. 1). Ces objec-

tifs incluent les suivants  : régler de façon rapide, 

effi cace et impartiale l’insolvabilité d’un débiteur; 

préserver et maximiser la valeur des actifs d’un dé-

biteur; assurer un traitement juste et équitable des 

réclamations déposées contre un débiteur; protéger 

l’intérêt public; et, dans le contexte d’une insolvabi-

lité commerciale, établir un équilibre  entre les coûts 

et les bénéfi ces découlant de la restructuration ou de 

la liquidation d’une compagnie (J. P. Sarra, « The 

Oscillating Pendulum : Ca nada’s Sesquicentennial 

and Finding the Equilibrium for Insolvency Law », 

dans J. P. Sarra et B. Romaine, dir., Annual Review of 
Insolvency Law 2016 (2017), 9, p. 9-10; J. P. Sarra, 

Rescue! The Companies’ Creditors Arrangement Act 
(2e éd. 2013), p. 4-5 et 14; Comité sénatorial perma-

nent des banques et du commerce, Les débiteurs et les 
créanciers doivent se partager le fardeau : Examen 
de la Loi sur la faillite et l’insolvabilité et de la Loi 
sur les arrangements avec les créanciers des compa-
gnies (2003), p. 13-14; R. J. Wood, Bankruptcy and 
Insolvency Law (2e éd. 2015), p. 4-5).
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[41] Among these objectives, the CCAA generally 

prioritizes “avoiding the social and economic losses 

resulting from liquidation of an insolvent company” 

(Century Services, at para. 70). As a result, the typi-

cal CCAA case has historically involved an attempt to 

facilitate the reorganization and survival of the pre- 

fi ling debtor company in an operational state — that 

is, as a going concern. Where such a reorganization 

was not possible, the alternative course of action was 

seen as a liquidation through either a receivership or 

under the BIA regime. This is precisely the outcome 

that was sought in Century Services (see para. 14).

[42] That said, the CCAA is fundamentally insol-

vency legislation, and thus it also “has the simulta-

neous objectives of maximizing creditor recovery, 

preservation of going- concern value where possible, 

preservation of jobs and communities affected by 

the fi rm’s fi nancial distress .  .  . and enhancement 

of the credit system generally” (Sarra, Rescue! The 
Companies’ Creditors Arrangement Act, at p. 14; 

see also Ernst & Young Inc. v. Essar Global Fund 
Ltd., 2017 ONCA 1014, 139 O.R. (3d) 1 (“Essar”), 

at para. 103). In pursuit of those objectives, CCAA 

proceedings have evolved to permit outcomes that do 

not result in the emergence of the pre- fi ling debtor 

company in a restructured state, but rather involve 

some form of liquidation of the debtor’s assets under 

the auspices of the Act itself (Sarra, “The Oscillating 

Pendulum: Can ada’s Sesquicentennial and Finding 

the Equilibrium for Insolvency Law”, at pp. 19-

21). Such scenarios are referred to as “liquidating 

CCAAs”, and they are now commonplace in the 

CCAA landscape (see Third Eye Capital Corporation 
v. Ressources Dianor Inc./Dianor Resources Inc., 
2019 ONCA 508, 435 D.L.R. (4th) 416, at para. 70).

[41] Parmi ces objectifs, la LACC priorise en 

général le fait d’« éviter les pertes sociales et éco-

nomiques résultant de la liquidation d’une compa-

gnie insolvable » (Century Services, par. 70). C’est 

pourquoi les affaires types qui relèvent de cette loi 

ont historiquement facilité la restructuration de 

l’entreprise débitrice qui n’a pas encore déposé de 

proposition en la maintenant dans un état opération-

nel, c’est-à-dire en permettant qu’elle poursuive ses 

activités. Lorsqu’une telle restructuration n’était pas 

possible, on considérait qu’il fallait alors procéder à 

la liquidation par voie de mise sous séquestre ou sous 

le régime de la LFI. C’est précisément le résultat 

qui était recherché dans l’affaire Century Services 

(voir par. 14).

[42] Cela dit, la LACC est fondamentalement une 

loi sur l’insolvabilité, et à ce titre, elle a aussi [tra-

duction] « comme objectifs simultanés de maxi-

miser le recouvrement au profi t des créanciers, de 

préserver la valeur d’exploitation dans la mesure du 

possible, de protéger les emplois et les collectivités 

touchées par les diffi cultés fi nancières de l’entreprise 

[. . .] et d’améliorer le système de crédit de manière 

générale » (Sarra, Rescue! The Companies’ Creditors 
Arrangement Act, p. 14; voir aussi Ernst & Young 
Inc. c. Essar Global Fund Ltd., 2017 ONCA 1014, 

139 O.R. (3d) 1 (« Essar »), par. 103). Afi n d’at-

teindre ces objectifs, les procédures intentées sous le 

régime de la LACC ont évolué de telle sorte qu’elles 

permettent des solutions qui évitent l’émergence, 

sous une forme restructurée, de la société débitrice 

qui existait avant le début des procédures, mais qui 

impliquent plutôt une certaine forme de liquidation 

des actifs du débiteur sous le régime même de la 

Loi (Sarra, « The Oscillating Pendulum : Ca nada’s 

Sesquicentennial and Finding the Equilibium for 

Insolvency Law », p. 19-21). Ces cas, qualifi és de 

[traduction] « procédures de liquidation sous 

le régime de la LACC », sont maintenant courants 

dans le contexte de la LACC (voir Third Eye Capital 
Corporation c. Ressources Dianor Inc./Dianor 
Resources Inc., 2019 ONCA 508, 435 D.L.R. (4th) 

416, par. 70).
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[43] Les procédures de liquidation sous le régime 

de la LACC revêtent différentes formes et  peuvent, 

 entre autres, inclure la vente de la société débitrice à 

titre d’entreprise en activité; la vente « en bloc » des 

éléments d’actif susceptibles d’être exploités par un 

acquéreur; une liquidation partielle de l’entreprise 

ou une réduction de ses activités; ou encore une 

vente de ses actifs élément par élément (B. Kaplan, 

« Liquidating CCAAs : Discretion Gone Awry? » 

dans J. P. Sarra, dir., Annual Review of Insolvency 
Law (2008), 79, p. 87-89). Les résultats commer-

ciaux ultimement obtenus à l’issue des procédures 

de liquidation introduites sous le régime de la LACC 

sont eux aussi variés. Certaines procédures  peuvent 

avoir pour résultat la continuité des activités de la dé-

bitrice sous la forme d’une autre entité viable (p. ex., 

les sociétés liquidées dans Indalex et Re Canadian 
Red Cross Society (1998), 5 C.B.R. (4th) 299 (C.J. 

Ont., Div. gén.)), alors que d’autres  peuvent simple-

ment aboutir à la vente des actifs et de l’inventaire 

sans donner naissance à une nouvelle entité (p. ex., 

la procédure en  cause dans Re Target Ca nada Co., 
2015 ONSC 303, 22 C.B.R. (6th) 323, par. 7 et 31). 

D’autres encore, comme dans le dossier qui nous 

occupe,  peuvent donner lieu à la vente de la plupart 

des actifs de la débitrice en vue de la poursuite de 

son activité, laissant à la débitrice et aux parties 

intéressées le soin de s’occuper des actifs résiduaires.

[44] Les tribunaux chargés de l’application de 

la LACC ont d’abord commencé à approuver ces 

 formes de liquidation en exerçant le vaste pouvoir 

discrétionnaire que leur confère la Loi. L’émergence 

de cette pratique a fait l’objet de critiques, essen-

tiellement parce qu’elle semblait incompatible avec 

l’objectif de « restructuration » de la LACC (voir, 

p. ex., Uti Energy Corp. c. Fracmaster Ltd., 1999 

ABCA 178, 244 A.R. 93, par. 15-16, conf. 1999 

ABQB 379, 11 C.B.R. (4th) 204, par. 40-43; A. 

Nocilla, « The History of the Companies’ Creditors 

Arrangement Act and the Future of Re- Structuring 

Law in Ca nada » (2014), 56 Rev. can. dr. comm. 73, 

p. 88-92).

[45] Toutefois, depuis que l’art. 36 de la LACC est 

entré en vigueur en 2009, les tribunaux l’utilisent 

pour consentir à une liquidation sous le régime de la 

LACC. L’ar ticle 36 confère aux tribunaux le pouvoir 

[43] Liquidating CCAAs take diverse forms and 

may involve, among other things: the sale of the 

debtor company as a going concern; an “en bloc” 

sale of assets that are capable of being operational-

ized by a buyer; a partial liquidation or downsizing 

of business operations; or a piecemeal sale of as-

sets (B. Kaplan, “Liquidating CCAAs: Discretion 

Gone Awry?”, in J. P. Sarra, ed., Annual Review 
of Insolvency Law (2008), 79, at pp. 87-89). The 

ultimate commercial outcomes facilitated by liq-

uidating CCAAs are similarly diverse. Some may 

result in the continued operation of the business of 

the debtor under a different going concern entity 

(e.g., the liquidations in Indalex and Re Ca na dian 
Red Cross Society (1998), 5 C.B.R. (4th) 299 (Ont. 

C.J. (Gen. Div.)), while others may result in a sale 

of assets and inventory with no such entity emerging 

(e.g., the proceedings in Re Target Can ada Co., 2015 

ONSC 303, 22 C.B.R. (6th) 323, at paras. 7 and 31). 

Others still, like the case at bar, may involve a go-

ing concern sale of most of the assets of the debtor, 

leaving residual assets to be dealt with by the debtor 

and its stakeholders.

[44] CCAA courts fi rst began approving these 

forms of liquidation pursuant to the broad discretion 

conferred by the Act. The emergence of this practice 

was not without criticism, largely on the basis that 

it appeared to be inconsistent with the CCAA being 

a “restructuring statute” (see, e.g., Uti Energy Corp. 
v. Fracmaster Ltd., 1999 ABCA 178, 244 A.R. 93, 

at paras. 15-16, aff’g 1999 ABQB 379, 11 C.B.R. 

(4th) 204, at paras. 40-43; A. Nocilla, “The History 

of the Companies’ Creditors Arrangement Act and 

the Future of Re- Structuring Law in Can ada” (2014), 

56 Can. Bus. L.J. 73, at pp. 88-92).

[45] However, since s. 36 of the CCAA came into 

force in 2009, courts have been using it to effect 

liquidating CCAAs. Section 36 empowers courts 

to authorize the sale or disposition of a debtor 
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company’s assets outside the ordinary course of 

business.3 Signifi cantly, when the Standing Senate 

Committee on Banking, Trade and Commerce rec-

ommended the adoption of s. 36, it observed that 

liquidation is not necessarily inconsistent with the 

remedial objectives of the CCAA, and that it may be a 

means to “raise capital [to facilitate a restructuring], 

eliminate further loss for creditors or focus on the 

solvent operations of the business” (p. 147). Other 

commentators have observed that liquidation can be 

a “vehicle to restructure a business” by allowing the 

business to survive, albeit under a different corporate 

form or ownership (Sarra, Rescue! The Companies’ 
Creditors Arrangement Act, at p. 169; see also K. 

P. McElcheran, Commercial Insolvency in Can ada 

(4th ed. 2019), at p. 311). Indeed, in Indalex, the 

company sold its assets under the CCAA in order 

to preserve the jobs of its employees, despite being 

unable to survive as their employer (see para. 51).

[46] Ultimately, the relative weight that the differ-

ent objectives of the CCAA take on in a particular 

case may vary based on the factual circumstances, 

the stage of the proceedings, or the proposed solu-

tions that are presented to the court for approval. 

Here, a parallel may be drawn with the BIA context. 

In Orphan Well Association v. Grant Thornton Ltd., 
2019 SCC 5, [2019] 1 S.C.R. 150, at para. 67, this 

Court explained that, as a general matter, the BIA 

serves two purposes: (1) the bankrupt’s fi nancial 

rehabilitation and (2) the equitable distribution of 

the bankrupt’s assets among creditors. However, 

3 We note that while s. 36 now codifi es the jurisdiction of a supervis-

ing court to grant a sale and vesting order, and enumerates factors 

to guide the court’s discretion to grant such an order, it is silent 

on when courts ought to approve a liquidation under the CCAA 

as opposed to requiring the parties to proceed to liquidation 

under a receivership or the BIA regime (see Sarra, Rescue! The 
Companies’ Creditors Arrangement Act, at pp. 167-68; A. Nocilla, 

“Asset Sales Under the Companies’ Creditors Arrangement Act 

and the Failure of Section 36” (2012) 52 Can. Bus. L.J. 226, at 

pp. 243-44 and 247). This issue remains an open question and 

was not put to this Court in either Indalex or these appeals.

d’autoriser la vente ou la disposition des actifs d’une 

compagnie débitrice hors du cours ordinaire de ses 

affaires3. Fait important, lorsque le Comité sénatorial 

permanent des banques et du commerce a recom-

mandé l’adoption de l’art. 36, il a fait observer que 

la liquidation n’est pas nécessairement incompa-

tible avec les objectifs réparateurs de la LACC et 

qu’il pourrait s’agir d’un moyen « soit pour obtenir 

des capitaux [et faciliter la restructuration] ou évi-

ter des pertes plus graves aux créanciers, soit pour 

se concentrer sur ses activités solvables » (p. 163). 

D’autres auteurs ont observé que la liquidation peut 

[traduction] « être un moyen de restructurer une 

entreprise » en lui permettant de survivre, quoique 

sous une forme corporative différente ou sous la 

gouverne de propriétaires différents (Sarra, Rescue! 
The Companies’ Creditors Arrangement Act, p. 169; 

voir aussi K. P. McElcheran, Commercial Insolvency 
in Ca nada (4e éd. 2019), p. 311). D’ailleurs, dans 

l’arrêt Indalex, la compagnie a vendu ses actifs sous 

le régime de la LACC afi n de protéger les emplois 

de son per sonnel, même si elle ne pouvait demeurer 

leur employeur (voir par. 51).

[46] En défi nitive, le poids relatif attribué aux dif-

férents objectifs de la LACC dans une affaire donnée 

peut varier en fonction des circonstances factuelles, 

de l’étape des procédures ou des solutions qui sont 

présentées à la cour pour approbation. En l’espèce, 

il est possible d’établir un parallèle avec le contexte 

de la LFI. Dans l’arrêt Orphan Well Association c. 
Grant Thornton Ltd., 2019 CSC 5, [2019] 1 R.C.S. 

150, par. 67, notre Cour a expliqué que, de façon 

générale, la LFI vise deux objectifs : (1) la réhabilita-

tion fi nancière du failli, et (2) le partage équitable des 

actifs du failli  entre les créanciers. Or, dans les cas où 

3 Mentionnons que, bien que l’art. 36 codifi e désormais le pouvoir 

du  juge surveillant de rendre une ordonnance de vente et de 

dévolution, et qu’il énonce les facteurs devant orienter l’exercice 

de son pouvoir discrétionnaire d’accorder une telle ordonnance, 

il est muet quant aux circonstances dans lesquelles les tribunaux 

doivent approuver une liquidation sous le régime de la LACC 

plutôt que d’exiger des parties qu’elles procèdent à la liquidation 

par voie de mise sous séquestre ou sous le régime de la LFI (voir 

Sarra, Rescue! The Companies’ Creditors Arrangement Act, 
p. 167-168; A. Nocilla, « Asset Sales Under the Companies’ 

Creditors Arrangement Act and the Failure of Section 36 » (2012) 

52 Rev. can. dr. comm. 226, p. 243-244 et 247). Cette question 

demeure ouverte et n’a pas été soumise à la Cour dans Indalex 

non plus que dans les présents pourvois.
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in circumstances where a debtor corporation will 

never emerge from bankruptcy, only the latter pur-

pose is relevant (see para. 67). Similarly, under the 

CCAA, when a reorganization of the pre- fi ling debtor 

company is not a possibility, a liquidation that pre-

serves going- concern value and the ongoing business 

operations of the pre- fi ling company may become 

the predominant remedial focus. Moreover, where 

a reorganization or liquidation is complete and the 

court is dealing with residual assets, the objective of 

maximizing creditor recovery from those assets may 

take centre stage. As we will explain, the architecture 

of the CCAA leaves the case- specifi c assessment 

and balancing of these remedial objectives to the 

supervising judge.

(2) The Role of a Supervising Judge in CCAA 

Proceedings

[47] One of the principal means through which 

the CCAA achieves its objectives is by carving out 

a unique supervisory role for judges (see Sarra, 

Rescue! The Companies’ Creditors Arrangement Act, 
at pp. 18-19). From beginning to end, each CCAA 

proceeding is overseen by a single supervising judge. 

The supervising judge acquires extensive knowledge 

and insight into the stakeholder dynamics and the 

business realities of the proceedings from their ongo-

ing dealings with the parties.

[48] The CCAA capitalizes on this positional ad-

vantage by supplying supervising judges with broad 

discretion to make a variety of orders that respond to 

the circumstances of each case and “meet contempo-

rary business and social needs” (Century Services, 

at para. 58) in “real- time” (para. 58, citing R. B. 

Jones, “The Evolution of Ca na dian Restructuring: 

Challenges for the Rule of Law”, in J. P. Sarra, ed., 

Annual Review of Insolvency Law 2005 (2006), 481, 

at p. 484). The anchor of this discretionary author-

ity is s. 11, which empowers a judge “to make any 

order that [the judge] considers appropriate in the 

circumstances”. This section has been described as 

“the engine” driving the statutory scheme (Stelco 

la société débitrice ne s’extirpera jamais de la faillite, 

seul le dernier objectif est pertinent (voir par. 67). 

Dans la même veine, sous le régime de la LACC, 

lorsque la restructuration d’une société débitrice qui 

n’a pas déposé de proposition est impossible, une 

liquidation visant à protéger sa valeur d’exploitation 

et à maintenir ses activités courantes peut devenir 

l’objectif réparateur principal. En outre, lorsque la 

restructuration ou la liquidation est terminée et que 

le tribunal doit décider du sort des actifs résiduels, 

l’objectif de maximiser le recouvrement des créan-

ciers à partir de ces actifs peut passer au premier 

plan. Comme nous l’expliquerons, la structure de la 

LACC laisse au  juge surveillant le soin de procéder 

à un examen et à une mise en balance au cas par cas 

de ces objectifs réparateurs.

(2) Le rôle du  juge surveillant dans les procé-

dures intentées sous le régime de la LACC

[47] Un des principaux moyens par lesquels la 

LACC atteint ses objectifs réside dans le rôle par-

ticulier de surveillance qu’elle réserve aux juges 

(voir Sarra, Rescue! The Companies’ Creditors 
Arrangement Act, p. 18-19). Chaque procédure fon-

dée sur la LACC est supervisée du début à la fi n par 

un seul  juge surveillant. En raison de ses rapports 

continus avec les parties, ce dernier acquiert une 

connaissance approfondie de la dynamique  entre 

les intéressés et des réalités commerciales entourant 

la procédure.

[48] La LACC mise sur la position avantageuse 

qu’occupe le  juge surveillant en lui accordant le 

vaste pouvoir discrétionnaire de rendre toute une 

gamme d’ordonnances susceptibles de répondre aux 

circonstances de chaque cas et de « [s’adapter] aux 

besoins commerciaux et sociaux contemporains » 

(Century Services, par. 58) en « temps réel » (par. 58, 

citant R. B. Jones, « The Evolution of Canadian 

Restructuring : Challenges for the Rule of Law », 

dans J. P. Sarra, dir., Annual Review of Insolvency 
Law 2005 (2006), 481, p. 484). Le point d’ancrage 

de ce pouvoir discrétionnaire est l’art. 11, qui confère 

au  juge le pouvoir de « rendre toute ordonnance qu’il 

estime indiquée ». Cette disposition a été décrite 
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Inc. (Re) (2005), 253 D.L.R. (4th) 109 (Ont. C.A.), 

at para. 36).

[49] The discretionary authority conferred by the 

CCAA, while broad in nature, is not boundless. This 

authority must be exercised in furtherance of the 

remedial objectives of the CCAA, which we have 

explained above (see Century Services, at para. 59). 

Additionally, the court must keep in mind three 

“baseline considerations” (at para. 70), which the 

applicant bears the burden of demonstrating: (1) that 

the order sought is appropriate in the circumstances, 

and (2) that the applicant has been acting in good 

faith and (3) with due diligence (para. 69).

[50] The fi rst two considerations of appropriate-

ness and good faith are widely understood in the 

CCAA context. Appropriateness “is assessed by in-

quiring whether the order sought advances the policy 

objectives underlying the CCAA” (para. 70). Further, 

the well- established requirement that parties must act 

in good faith in insolvency proceedings has recently 

been made express in s. 18.6 of the CCAA, which 

provides:

Good faith

18.6 (1) Any interested person in any proceedings under 

this Act shall act in good faith with respect to those pro-

ceedings.

Good faith — powers of court

(2) If the court is satisfi ed that an interested person fails 

to act in good faith, on application by an interested person, 

the court may make any order that it considers appropriate 

in the circumstances.

(See also BIA, s. 4.2; Budget Implementation Act, 
2019, No. 1, S.C. 2019, c. 29, ss. 133 and 140.)

[51] The third consideration of due diligence re-

quires some elaboration. Consistent with the CCAA 

regime generally, the due diligence consideration dis-

courages parties from sitting on their rights and en-

sures that creditors do not strategically manoeuver or 

comme étant le « moteur » du régime législatif 

(Stelco Inc. (Re) (2005), 253 D.L.R. (4th) 109 (C.A. 

Ont.), par. 36).

[49] Quoique vaste, le pouvoir discrétionnaire 

conféré par la LACC n’est pas sans limites. Son 

exercice doit tendre à la réalisation des objectifs 

réparateurs de la LACC, que nous avons expliqués 

ci- dessus (voir Century Services, par. 59). En outre, 

la cour doit garder à l’esprit les trois « considérations 

de base » (par. 70) qu’il incombe au demandeur 

de démontrer : (1) que l’ordonnance demandée est 

indiquée, et (2) qu’il a agi de bonne foi et (3) avec 

la diligence voulue (par. 69).

[50] Les deux premières considérations, l’opportu-

nité et la bonne foi, sont largement connues dans le 

contexte de la LACC. Le tribunal « évalue l’oppor-

tunité de l’ordonnance demandée en déterminant si 

elle favorisera la réalisation des objectifs de politique 

générale qui sous- tendent la Loi » (par. 70). Par 

ailleurs, l’exigence bien établie selon laquelle les 

parties doivent agir de bonne foi dans les procédures 

d’insolvabilité est depuis peu mentionnée de façon 

expresse à l’art. 18.6 de la LACC, qui dispose :

Bonne foi

18.6 (1) Tout intéressé est tenu d’agir de bonne foi dans le 

cadre d’une procédure intentée au titre de la présente loi.

Bonne foi — pouvoirs du tribunal

(2) S’il est convaincu que l’intéressé n’agit pas de bonne 

foi, le tribunal peut, à la demande de tout intéressé, rendre 

toute ordonnance qu’il estime indiquée.

(Voir aussi LFI, art. 4.2; Loi no 1 d’exécution du 
budget de 2019, L.C. 2019, c. 29, art. 133 et 140.)

[51] La troisième considération,  celle de la dili-

gence, requiert qu’on s’y attarde. Conformément au 

régime de la LACC en général, la considération de 

diligence décourage les parties de rester sur leurs 

positions et fait en sorte que les créanciers n’usent 
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position themselves to gain an advantage (Lehndorff 
General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 

(Ont. C.J. (Gen. Div.)), at p. 31). The procedures 

set out in the CCAA rely on negotiations and com-

promise between the debtor and its stakeholders, as 

overseen by the supervising judge and the monitor. 

This necessarily requires that, to the extent possible, 

those involved in the proceedings be on equal footing 

and have a clear understanding of their respective 

rights (see McElcheran, at p. 262). A party’s failure 

to participate in CCAA proceedings in a diligent 

and timely fashion can undermine these procedures 

and, more generally, the effective functioning of the 

CCAA regime (see, e.g., North American Tungsten 
Corp. v. Global Tungsten and Powders Corp., 2015 

BCCA 390, 377 B.C.A.C. 6, at paras. 21-23; Re 
BA Energy Inc., 2010 ABQB 507, 70 C.B.R. (5th) 

24; HSBC Bank Can ada v. Bear Mountain Master 
Partnership, 2010 BCSC 1563, 72 C.B.R. (5th) 276, 

at para. 11; Caterpillar Financial Services Ltd. v. 
360networks Corp., 2007 BCCA 14, 279 D.L.R. 

(4th) 701, at paras. 51-52, in which the courts seized 

on a party’s failure to act diligently).

[52] We pause to note that supervising judges are 

assisted in their oversight role by a court appointed 

monitor whose qualifi cations and duties are set out 

in the CCAA (see ss. 11.7, 11.8 and 23 to 25). The 

monitor is an independent and impartial expert, act-

ing as “the eyes and the ears of the court” throughout 

the proceedings (Essar, at para. 109). The core of 

the monitor’s role includes providing an advisory 

opinion to the court as to the fairness of any proposed 

plan of arrangement and on orders sought by par-

ties, including the sale of assets and requests for in-

terim fi nancing (see CCAA, s. 23(1)(d) and (i); Sarra, 

Rescue! The Companies’ Creditors Arrangement Act, 
at pp. 566 and 569).

pas stratégiquement de ruse ou ne se placent pas 

eux- mêmes dans une position pour obtenir un avan-

tage (Lehndorff General Partner Ltd., Re (1993), 

17 C.B.R. (3d) 24 (C.J. Ont. (Div. gén.)), p. 31). 

La procédure prévue par la LACC se fonde sur les 

négociations et les transactions  entre le débiteur et 

les intéressés, le tout étant supervisé par le  juge sur-

veillant et le contrôleur. Il faut donc nécessairement 

que, dans la mesure du possible, ceux qui participent 

au processus soient sur un pied d’égalité et aient une 

compréhension claire de leurs droits respectifs (voir 

McElcheran, p. 262). La partie qui, dans le cadre 

d’une procédure fondée sur la LACC, n’agit pas avec 

diligence et en temps utile  risque de compromettre 

le processus et, de façon plus générale, de nuire à 

l’effi cacité du régime de la Loi (voir, p. ex., North 
American Tungsten Corp. c. Global Tungsten and 
Powders Corp., 2015 BCCA 390, 377 B.C.A.C. 6 

par. 21-23; Re BA Energy Inc., 2010 ABQB 507, 

70 C.B.R. (5th) 24; HSBC Bank Ca nada c. Bear 
Mountain Master Partnership, 2010 BCSC 1563, 

72 C.B.R. (5th) 276 par. 11; Caterpillar Financial 
Services Ltd. c. 360networks Corp., 2007 BCCA 14, 

279 D.L.R. (4th) 701, par. 51-52, où les tribunaux 

se sont penchés sur le manque de diligence d’une 

partie).

[52] Nous soulignons que les juges surveillants 

s’acquittent de leur rôle de supervision avec l’aide 

d’un contrôleur qui est nommé par le tribunal et dont 

les compétences et les attributions sont énoncées 

dans la LACC (voir art. 11.7, 11.8 et 23 à 25). Le 

contrôleur est un expert indépendant et impartial qui 

agit comme [traduction] « les yeux et les oreilles 

du tribunal » tout au long de la procédure (Essar, 

par. 109). Il a essentiellement pour rôle de donner 

au tribunal des avis consultatifs sur le caractère équi-

table de tout plan d’arrangement proposé et sur les 

ordonnances demandées par les parties, y compris 

 celles portant sur la vente d’actifs et le fi nance-

ment provisoire (voir LACC, al. 23(1)d) et i); Sarra, 

Rescue! The Companies’ Creditors Arrangement Act, 
p. 566 et 569).
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INTRODUCTION 

[1] Ernst & Young, Inc., in its capacity as Monitor of the Applicants (the “Monitor”) brings 
this motion for an order: 

(a) validating short service; 

(b) declaring that the purported exercise of rights and the commencement of proceedings 
against the Applicants, Nortel Networks Corporation and Nortel Networks Limited, 
by The Pensions Regulator under the Pensions Act 2004 (U.K.) amount to breaches of 
paragraphs 14 and 15 of the Initial Order; 

(c) authorizing, directing and requiring the Applicants and the Monitor to refrain from 
participating in any proceedings commenced by The Pensions Regulator in breach of 
the Initial Order; and 

(d) declaring that the for the purposes of these proceedings all acts taken by the U.K. 
Pensions Regulator in the purported exercise of rights and in commencing any 
proceedings against any of the Applicants, without the consent of those Applicants 
and the Monitor or without leave of this court having been first obtained, are null and 
void and should be given no force or effect in these proceedings nor otherwise 
recognized as creating or forming the basis of any valid or enforceable rights, 
remedies or claims against the Applicants or any of their assets, property or 
undertaking in Canada. 

[2] The motion was heard on February 25, 2010. 

[3] On February 26, 2010, the Record was endorsed:  “The Stay applies.  The relief requested 
in (a), (b) and (d) of the Notice of Motion is granted.  No order in respect of (c).  Reasons will 
follow”. 

[4] These are those reasons. 

FACTS 

[5] Paragraphs 14 and 15 of the Initial Order, granted January 14, 2009, provide as follows: 

14.  THIS COURT ORDERS that until and including February 13, 2009 or such later 
date as this Court may order (the “Stay Period”), no proceeding or enforcement process 
in any court or tribunal (each, a “Proceeding”) shall be commenced, or continued against 
or in respect of any of the Applicants or the Monitor, or affecting the Business or the 
Property, except with the written consent of the affected Applicant and the Monitor, or 
with leave of this Court, and any and all Proceedings currently under way against or in 
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[33] Counsel to the Trustee of the NNUK Pension Plan also opposed the making of any order. 
In particular, counsel submitted that an FSD could assist this court in CCAA proceedings, as the 
Panel making the determination has expertise and operates in a similar legal system as Canada. 

LAW AND ANALYSIS 

[34] The CCAA stay of proceedings has been described as “the engine that drives a broad and 
flexible statutory scheme”: see Re Stelco Inc., 2005 CarswellOnt 1188 at para 36 (C.A.). 

[35] This court had the jurisdiction to make the Orders in paragraphs 14 and 15 of the Initial 
Order.  Subsection 11(3) (with respect to initial applications) and subsection 11(4) (with respect 
to subsequent applications such as extensions of the initial stay) of the CCAA expressly 
empower the Court to make an order staying “any action, suit or proceeding” against the 
company on such terms as it may impose.  

[36] The court retains the ability to control its own process including litigation against CCAA 
debtors and claims procedures within a CCAA process.  To ensure its effectiveness, s. 11, and in 
particular “proceedings” has been broadly interpreted to cover both judicial and extra-judicial 
proceedings which could prejudice an eventual arrangement. 

[37] In Re Woodward’s Ltd., (1993) 17 C.B.R. (3d) 236 (B.C.S.C.), the court found that “if a 
step must be taken vis-a-vis the insolvent company” for the creditor to enforce its rights, that step 
was a proceeding (at para. 27). The B.C. court looked to Black’s Law Dictionary’s definition of 
“proceeding” to base its finding: 

"proceeding" may refer not only to a complete remedy but also to a mere procedural 
step that is part of a larger action or special proceeding. 

[38] In Meridian Development Inc. v. Toronto Dominion Bank, (1984) 52 C.B.R. (N.S.) 109 
(Alta Q.B.), Wachowich J. provided a helpful analysis of the breadth of the definition of 
“proceeding” at para 27: 

… I am mindful of the wide scope of action which Parliament intended for this 
section of the Act. To narrow the interpretation of "proceeding" could lessen the 
ability of a court to restrain a creditor from acting to prejudice an eventual 
arrangement in the interim when other creditors are being consulted. As I indicated 
earlier, it is necessary to give this section a wide interpretation in order to ensure its 
effectiveness. I hesitate therefore to restrict the term "proceedings" to those 
necessarily involving a court or court official, because there are situations in which 
to do so would allow non-judicial proceedings to go against the creditor which 
would effectively prejudice other creditors and make effective arrangement 
impossible. The restriction could thus defeat the purpose of the Act … (i)n the 
absence of a clear indication from Parliament of an intention to restrict proceedings" 
to "proceedings which involve either a court or court official", I cannot find that the 
term should be so restricted. Had Parliament intended to so restrict the term, it would 
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have been easy to qualify it by saying for instance "proceedings before a court or 
tribunal". 

[39] It has also been established that the term “proceeding” may refer to any procedural step 
that is part of a larger proceeding.  Delivery of a certificate to the debtor company as a 
prerequisite to drawing on a letter of credit has been stayed as a proceeding against a CCAA 
debtor: see Re Woodward’s Ltd., supra, at paras 26-27.  

[40] It seems to me that, even though the Notice may be described as a warning shot across 
the bow, the effect of the Notice in this case is something far more significant.  It clearly puts the 
Applicants and the Monitor on notice that there is a substantial claim that is being considered in 
the CCAA proceedings.  At the present time, the claim as filed by the U.K. Pension Trustee 
makes reference to the FSD which may very well flow from the activities being undertaken by 
The Pensions Regulator.  Having already set out the parameters of this claim in the proof of 
claim, the claim has to be considered a contingent claim in the CCAA proceedings.  In my view, 
the issuance of the Notice is another step on the road to crystallizing the contingent claim. 

[41] The issuance of an FSD is a remedy created by a statute of the United Kingdom.  
Regardless of whether the U.K. Statute purports to extend its reach beyond the borders of the 
U.K., the Notice, naming the Applicants, NNC and NNL, as “target companies” affects these 
entities which are clearly within the jurisdiction of this Court.  Moreover, The Pensions 
Regulator purported to deliver the Notice to NNL and NNC by sending it to them in Canada in 
purported compliance with the U.K. Statute.  In my view, The Pensions Regulator took steps in 
Canada in respect of a proceeding.  In this context, The Pensions Regulator is, in my view, a 
person affected by the Initial Order, with which it must comply when it takes any proceedings in 
Canada.  

[42] The Pensions Regulator did not obtain the consent of NNC and NNL or the Monitor, and 
did not obtain the leave of this court, before taking steps in Canada which affected NNC and 
NNL.  In my view, the delivery of the Notice in Canada was in breach of the Initial Order.  It 
follows that any continuation of these proceedings in Canada and attempted enforcement of 
rights in Canada will also be in breach of the Initial Order. 

[43] As such, section (b) of the relief requested by the Monitor should be granted. 

[44] It also follows that for the purposes of the CCAA proceedings, the actions taken by The 
Pensions Regulator, are null and void in Canada and are to be given no force or effect in these 
CCAA proceedings. Accordingly, section (d) of the requested relief should also be granted. 

[45] Having made this determination, in my view, it is not necessary to consider the 
arguments outlined at [17].  The points raised in [17] may be relevant to any motion to lift the 
stay, but that issue is not before the court. 

[46]  The Monitor also requested an order authorizing, directing or requiring the Applicants 
and the Monitor to refrain from participating in any proceedings commenced by The Pensions 
Regulator.  In my view,  it is not necessary to comment further and provide directions with 
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respect to a proceeding which, on its face, is null and void.  The UK proceedings operate under 
UK law, and I decline to make a declaration on their legitimacy or to provide direction to the 
Monitor and the Applicants on their obligations to attend. 

[47] An order shall issue to give effect to the foregoing. 

 

 

 

 
MORAWETZ J. 

 

Date: March 18, 2010 
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Century Services Inc.  Appelante

c.

Procureur général du Canada au  
nom de Sa Majesté la Reine du chef du 
Canada  Intimé

Répertorié : Century Services Inc. c. Canada 
(Procureur général)

2010 CSC 60

No du greffe : 33239.

2010 : 11 mai; 2010 : 16 décembre.

Présents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell.

en appel de la cour d’appel de la 
colombie-britannique

	 Faillite et insolvabilité — Priorités — Demande de 
la Couronne à la société débitrice, la veille de la faillite, 
sollicitant le paiement au receveur général du Canada 
de la somme détenue en fiducie au titre de la TPS — La 
fiducie réputée établie par la Loi sur la taxe d’accise en 
faveur de la Couronne l’emporte-t‑elle sur les disposi-
tions de la Loi sur les arrangements avec les créanciers 
des compagnies censées neutraliser ces fiducies? — Loi 
sur les arrangements avec les créanciers des compa-
gnies, L.R.C. 1985, ch. C‑36, art. 18.3(1) — Loi sur la 
taxe d’accise, L.R.C. 1985, ch. E‑15, art. 222(3).

	 Faillite et insolvabilité  — Procédure  — Le juge en 
cabinet avait-il le pouvoir, d’une part, de lever partiel-
lement la suspension des procédures pour permettre à 
la compagnie débitrice de faire cession de ses biens en 
faillite et, d’autre part, de suspendre les mesures prises 
par la Couronne pour bénéficier de la fiducie réputée se 
rapportant à la TPS? — Loi sur les arrangements avec 
les créanciers des compagnies, L.R.C. 1985, ch. C‑36, 
art. 11.

	 Fiducies — Fiducies expresses — Somme perçue au 
titre de la TPS mais non versée à la Couronne — Ordon-
nance du juge exigeant que la TPS soit détenue par le 
contrôleur dans son compte en fiducie — Le fait que le 
montant de TPS réclamé par la Couronne soit détenu 
séparément dans le compte du contrôleur a‑t‑il créé une 
fiducie expresse en faveur de la Couronne?

Century Services Inc.  Appellant

v. 

Attorney General of Canada on behalf 
of Her Majesty The Queen in Right of 
Canada  Respondent

Indexed as: Century Services Inc. v. Canada 
(Attorney General)

2010 SCC 60

File No.: 33239.

2010: May 11; 2010: December 16.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ.

on appeal from the court of appeal for 
british columbia

	 Bankruptcy and Insolvency  — Priorities  — Crown 
applying on eve of bankruptcy of debtor company to 
have GST monies held in trust paid to Receiver General 
of Canada — Whether deemed trust in favour of Crown 
under Excise Tax Act prevails over provisions of Com-
panies’ Creditors Arrangement Act purporting to nullify 
deemed trusts in favour of Crown — Companies’ Credi-
tors Arrangement Act, R.S.C. 1985, c. C‑36, s. 18.3(1) — 
Excise Tax Act, R.S.C. 1985, c. E‑15, s. 222(3).

	 Bankruptcy and insolvency — Procedure — Whether 
chambers judge had authority to make order partially 
lifting stay of proceedings to allow debtor company to 
make assignment in bankruptcy and to stay Crown’s 
right to enforce GST deemed trust — Companies’ Credi-
tors Arrangement Act, R.S.C. 1985, c. C‑36, s. 11.

	 Trusts — Express trusts — GST collected but unre-
mitted to Crown  — Judge ordering that GST be held 
by Monitor in trust account — Whether segregation of 
Crown’s GST claim in Monitor’s account created an 
express trust in favour of Crown.
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	 La compagnie débitrice a déposé une requête sous le 
régime de la Loi sur les arrangements avec les créan-
ciers des compagnies (« LACC ») et obtenu la suspension 
des procédures dans le but de réorganiser ses finances. 
Parmi les dettes de la compagnie débitrice au début de 
la réorganisation figurait une somme due à la Couronne, 
mais non versée encore, au titre de la taxe sur les produits 
et services (« TPS »). Le paragraphe 222(3) de la Loi sur 
la taxe d’accise (« LTA ») crée une fiducie réputée visant 
les sommes de TPS non versées. Cette fiducie s’applique 
malgré tout autre texte législatif du Canada sauf la Loi 
sur la faillite et l’insolvabilité (« LFI »). Toutefois, le par. 
18.3(1) de la LACC prévoyait que, sous réserve de certai-
nes exceptions, dont aucune ne concerne la TPS, les fidu-
cies réputées établies par la loi en faveur de la Couronne 
ne s’appliquaient pas sous son régime.

	 Le juge siégeant en son cabinet chargé d’appliquer la 
LACC a approuvé par ordonnance le paiement à Century 
Services, le principal créancier garanti du débiteur, d’une 
somme d’au plus cinq millions de dollars. Toutefois, il a 
également ordonné à la compagnie débitrice de retenir 
un montant égal aux sommes de TPS non versées et de le 
déposer séparément dans le compte en fiducie du contrô-
leur jusqu’à l’issue de la réorganisation. Ayant conclu 
que la réorganisation n’était pas possible, la compagnie 
débitrice a demandé au tribunal de lever partiellement 
la suspension des procédures pour lui permettre de faire 
cession de ses biens en vertu de la LFI. La Couronne a 
demandé par requête le paiement immédiat au receveur 
général des sommes de TPS non versées. Le juge sié-
geant en son cabinet a rejeté la requête de la Couronne et 
autorisé la cession des biens. La Cour d’appel a accueilli 
l’appel pour deux raisons. Premièrement, elle a conclu 
que, après que la tentative de réorganisation eut échoué, 
le juge siégeant en son cabinet était tenu, en raison de la 
priorité établie par la LTA, d’autoriser le paiement à la 
Couronne des sommes qui lui étaient dues au titre de la 
TPS, et que l’art. 11 de la LACC ne lui conférait pas le 
pouvoir discrétionnaire de maintenir la suspension de la 
demande de la Couronne. Deuxièmement, la Cour d’ap-
pel a conclu que, en ordonnant la ségrégation des sommes 
de TPS dans le compte en fiducie du contrôleur, le juge 
siégeant en son cabinet avait créé une fiducie expresse en 
faveur de la Couronne.

	 Arrêt (la juge Abella est dissidente) : Le pourvoi est 
accueilli.

	 La juge en chef McLachlin et les juges Binnie, LeBel, 
Deschamps, Charron, Rothstein et Cromwell : Il est pos-
sible de résoudre le conflit apparent entre le par. 222(3) 
de la LTA et le par. 18.3(1) de la LACC en les interpré-
tant d’une manière qui tienne compte adéquatement de 
l’historique de la LACC, de la fonction de cette loi parmi 

	 The debtor company commenced proceedings under 
the Companies’ Creditors Arrangement Act (“CCAA”), 
obtaining a stay of proceedings to allow it time to reor-
ganize its financial affairs. One of the debtor com-
pany’s outstanding debts at the commencement of the 
reorganization was an amount of unremitted Goods and 
Services Tax (“GST”) payable to the Crown. Section 
222(3) of the Excise Tax Act (“ETA”) created a deemed 
trust over unremitted GST, which operated despite any 
other enactment of Canada except the Bankruptcy and 
Insolvency Act (“BIA”). However, s. 18.3(1) of the CCAA 
provided that any statutory deemed trusts in favour of 
the Crown did not operate under the CCAA, subject to 
certain exceptions, none of which mentioned GST.

	 Pursuant to an order of the CCAA chambers judge, 
a payment not exceeding $5 million was approved to 
the debtor company’s major secured creditor, Century 
Services. However, the chambers judge also ordered 
the debtor company to hold back and segregate in the 
Monitor’s trust account an amount equal to the unre-
mitted GST pending the outcome of the reorganization. 
On concluding that reorganization was not possible, 
the debtor company sought leave of the court to par-
tially lift the stay of proceedings so it could make an 
assignment in bankruptcy under the BIA. The Crown 
moved for immediate payment of unremitted GST to 
the Receiver General. The chambers judge denied the 
Crown’s motion, and allowed the assignment in bank-
ruptcy. The Court of Appeal allowed the appeal on two 
grounds. First, it reasoned that once reorganization 
efforts had failed, the chambers judge was bound under 
the priority scheme provided by the ETA to allow pay-
ment of unremitted GST to the Crown and had no dis-
cretion under s. 11 of the CCAA to continue the stay 
against the Crown’s claim. Second, the Court of Appeal 
concluded that by ordering the GST funds segregated 
in the Monitor’s trust account, the chambers judge had 
created an express trust in favour of the Crown.

	 Held (Abella J. dissenting): The appeal should be 
allowed.

	 Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Charron, Rothstein and Cromwell JJ.: The apparent con-
flict between s. 222(3) of the ETA and s. 18.3(1) of the 
CCAA can be resolved through an interpretation that 
properly recognizes the history of the CCAA, its func-
tion amidst the body of insolvency legislation enacted by 
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l’ensemble des textes adoptés par le législateur fédéral en 
matière d’insolvabilité et des principes d’interprétation 
de la LACC reconnus dans la jurisprudence. L’historique 
de la LACC permet de distinguer celle-ci de la LFI en 
ce sens que, bien que ces lois aient pour objet d’éviter 
les coûts sociaux et économiques liés à la liquidation de 
l’actif d’un débiteur, la LACC offre plus de souplesse et 
accorde aux tribunaux un plus grand pouvoir discrétion-
naire que le mécanisme fondé sur des règles de la LFI, 
ce qui rend la première mieux adaptée aux réorganisa-
tions complexes. Comme la LACC ne précise pas ce qui 
arrive en cas d’échec de la réorganisation, la LFI four-
nit la norme de référence permettant aux créanciers de 
savoir s’ils ont la priorité dans l’éventualité d’une faillite. 
Le travail de réforme législative contemporain a prin-
cipalement visé à harmoniser les aspects communs à la 
LACC et à la LFI, et l’une des caractéristiques importan-
tes de cette réforme est la réduction des priorités dont 
jouit la Couronne. Par conséquent, la LACC et la LFI 
contiennent toutes deux des dispositions neutralisant les 
fiducies réputées établies en vertu d’un texte législatif 
en faveur de la Couronne, et toutes deux comportent des 
exceptions expresses à la règle générale qui concernent 
les fiducies réputées établies à l’égard des retenues à la 
source. Par ailleurs, ces deux lois considèrent les autres 
créances de la Couronne comme des créances non garan-
ties. Ces lois ne comportent pas de dispositions claires 
et expresses établissant une exception pour les créances 
relatives à la TPS.

	 Les tribunaux appelés à résoudre le conflit appa-
rent entre le par. 222(3) de la LTA et le par. 18.3(1) de la 
LACC ont été enclins à appliquer l’arrêt Ottawa Senators 
Hockey Club Corp.  (Re) et à trancher en faveur de la 
LTA. Il ne convient pas de suivre cet arrêt. C’est plutôt 
la LACC qui énonce la règle applicable. Le paragraphe 
222(3) de la LTA ne révèle aucune intention explicite 
du législateur d’abroger l’art. 18.3 de la LACC. Quand 
le législateur a voulu protéger certaines créances de la 
Couronne au moyen de fiducies réputées et voulu que 
celles-ci continuent de s’appliquer en situation d’insol-
vabilité, il l’a indiqué de manière explicite et minutieuse. 
En revanche, il n’existe aucune disposition législative 
expresse permettant de conclure que les créances relati-
ves à la TPS bénéficient d’un traitement préférentiel sous 
le régime de la LACC ou de la LFI. Il semble découler 
de la logique interne de la LACC que la fiducie réputée 
établie à l’égard de la TPS est visée par la renonciation du 
législateur à sa priorité. Il y aurait une étrange asymétrie 
si l’on concluait que la LACC ne traite pas les fiducies 
réputées à l’égard de la TPS de la même manière que 
la LFI, car cela encouragerait les créanciers à recourir à 
la loi la plus favorable, minerait les objectifs réparateurs 
de la LACC et risquerait de favoriser les maux sociaux 
que l’édiction de ce texte législatif visait justement à 

Parliament and the principles for interpreting the CCAA 
that have been recognized in the jurisprudence. The his-
tory of the CCAA distinguishes it from the BIA because 
although these statutes share the same remedial purpose 
of avoiding the social and economic costs of liquidating 
a debtor’s assets, the CCAA offers more flexibility and 
greater judicial discretion than the rules-based mecha-
nism under the BIA, making the former more responsive 
to complex reorganizations. Because the CCAA is silent 
on what happens if reorganization fails, the BIA scheme 
of liquidation and distribution necessarily provides the 
backdrop against which creditors assess their priority in 
the event of bankruptcy. The contemporary thrust of leg-
islative reform has been towards harmonizing aspects of 
insolvency law common to the CCAA and the BIA, and 
one of its important features has been a cutback in Crown 
priorities. Accordingly, the CCAA and the BIA both con-
tain provisions nullifying statutory deemed trusts in 
favour of the Crown, and both contain explicit excep-
tions exempting source deductions deemed trusts from 
this general rule. Meanwhile, both Acts are harmonious 
in treating other Crown claims as unsecured. No such 
clear and express language exists in those Acts carving 
out an exception for GST claims.

	 When faced with the apparent conflict between s. 
222(3) of the ETA and s. 18.3(1) of the CCAA, courts 
have been inclined to follow Ottawa Senators Hockey 
Club Corp. (Re) and resolve the conflict in favour of 
the ETA. Ottawa Senators should not be followed. 
Rather, the CCAA provides the rule. Section 222(3) of 
the ETA evinces no explicit intention of Parliament to 
repeal CCAA s. 18.3. Where Parliament has sought to 
protect certain Crown claims through statutory deemed 
trusts and intended that these deemed trusts continue 
in insolvency, it has legislated so expressly and elabo-
rately. Meanwhile, there is no express statutory basis 
for concluding that GST claims enjoy a preferred treat-
ment under the CCAA or the BIA. The internal logic of 
the CCAA appears to subject a GST deemed trust to the 
waiver by Parliament of its priority. A strange asymme-
try would result if differing treatments of GST deemed 
trusts under the CCAA and the BIA were found to exist, 
as this would encourage statute shopping, undermine 
the CCAA’s remedial purpose and invite the very social 
ills that the statute was enacted to avert. The later in 
time enactment of the more general s. 222(3) of the ETA 
does not require application of the doctrine of implied 
repeal to the earlier and more specific s. 18.3(1) of the 
CCAA in the circumstances of this case. In any event, 
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prévenir. Le paragraphe 222(3) de la LTA, une dispo-
sition plus récente et générale que le par. 18.3(1) de la 
LACC, n’exige pas l’application de la doctrine de l’abro-
gation implicite dans les circonstances de la présente 
affaire. En tout état de cause, par suite des modifications 
apportées récemment à la LACC en 2005, l’art. 18.3 a 
été reformulé et renuméroté, ce qui en fait la disposition 
postérieure. Cette constatation confirme que c’est dans 
la LACC qu’est exprimée l’intention du législateur en ce 
qui a trait aux fiducies réputées visant la TPS. Le conflit 
entre la LTA et la LACC est plus apparent que réel.

	 L’exercice par les tribunaux de leurs pouvoirs discré-
tionnaires a fait en sorte que la LACC a évolué et s’est 
adaptée aux besoins commerciaux et sociaux contempo-
rains. Comme les réorganisations deviennent très com-
plexes, les tribunaux chargés d’appliquer la LACC ont été 
appelés à innover. Les tribunaux doivent d’abord inter-
préter les dispositions de la LACC avant d’invoquer leur 
compétence inhérente ou leur compétence en equity pour 
établir leur pouvoir de prendre des mesures dans le cadre 
d’une procédure fondée sur la LACC. À cet égard, il faut 
souligner que le texte de la LACC peut être interprété 
très largement. La possibilité pour le tribunal de rendre 
des ordonnances plus spécifiques n’a pas pour effet de 
restreindre la portée des termes généraux utilisés dans 
la LACC. L’opportunité, la bonne foi et la diligence sont 
des considérations de base que le tribunal devrait toujours 
garder à l’esprit lorsqu’il exerce les pouvoirs conférés par 
la LACC. Il s’agit de savoir si l’ordonnance contribuera 
utilement à la réalisation de l’objectif d’éviter les pertes 
sociales et économiques résultant de la liquidation d’une 
compagnie insolvable. Ce critère s’applique non seule-
ment à l’objectif de l’ordonnance, mais aussi aux moyens 
utilisés. En l’espèce, l’ordonnance du juge siégeant en son 
cabinet qui a suspendu l’exécution des mesures de recou-
vrement de la Couronne à l’égard de la TPS contribuait à 
la réalisation des objectifs de la LACC, parce qu’elle avait 
pour effet de dissuader les créanciers d’entraver une liqui-
dation ordonnée et favorisait une transition harmonieuse 
entre la LACC et la LFI, répondant ainsi à l’objectif — 
commun aux deux lois — qui consiste à avoir une seule 
procédure. Le passage de la LACC à la LFI peut exiger la 
levée partielle d’une suspension de procédures ordonnée 
en vertu de la LACC, de façon à permettre l’engagement 
des procédures fondées sur la LFI, mais il n’existe aucun 
hiatus entre ces lois étant donné qu’elles s’appliquent de 
concert et que, dans les deux cas, les créanciers examinent 
le régime de distribution prévu par la LFI pour connaître 
la situation qui serait la leur en cas d’échec de la réorga-
nisation. L’ampleur du pouvoir discrétionnaire conféré au 
tribunal par la LACC suffit pour établir une passerelle 
vers une liquidation opérée sous le régime de la LFI. Le 
juge siégeant en son cabinet pouvait donc rendre l’ordon-
nance qu’il a prononcée.

recent amendments to the CCAA in 2005 resulted in 
s. 18.3 of the Act being renumbered and reformulated, 
making it the later in time provision. This confirms that 
Parliament’s intent with respect to GST deemed trusts 
is to be found in the CCAA. The conflict between the 
ETA and the CCAA is more apparent than real.

	 The exercise of judicial discretion has allowed the 
CCAA to adapt and evolve to meet contemporary busi-
ness and social needs. As reorganizations become 
increasingly complex, CCAA courts have been called 
upon to innovate. In determining their jurisdiction to 
sanction measures in a CCAA proceeding, courts should 
first interpret the provisions of the CCAA before turning 
to their inherent or equitable jurisdiction. Noteworthy 
in this regard is the expansive interpretation the lan-
guage of the CCAA is capable of supporting. The gen-
eral language of the CCAA should not be read as being 
restricted by the availability of more specific orders. 
The requirements of appropriateness, good faith and due 
diligence are baseline considerations that a court should 
always bear in mind when exercising CCAA authority. 
The question is whether the order will usefully further 
efforts to avoid the social and economic losses result-
ing from liquidation of an insolvent company, which 
extends to both the purpose of the order and the means 
it employs. Here, the chambers judge’s order staying the 
Crown’s GST claim was in furtherance of the CCAA’s 
objectives because it blunted the impulse of creditors to 
interfere in an orderly liquidation and fostered a harmo-
nious transition from the CCAA to the BIA, meeting the 
objective of a single proceeding that is common to both 
statutes. The transition from the CCAA to the BIA may 
require the partial lifting of a stay of proceedings under 
the CCAA to allow commencement of BIA proceedings, 
but no gap exists between the two statutes because they 
operate in tandem and creditors in both cases look to the 
BIA scheme of distribution to foreshadow how they will 
fare if the reorganization is unsuccessful. The breadth 
of the court’s discretion under the CCAA is sufficient to 
construct a bridge to liquidation under the BIA. Hence, 
the chambers judge’s order was authorized.
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	 L’ordonnance du juge siégeant en son cabinet n’a pas 
créé de fiducie expresse en l’espèce, car aucune certi-
tude d’objet ne peut être inférée de cette ordonnance. 
La création d’une fiducie expresse exige la présence de 
certitudes quant à l’intention, à la matière et à l’objet. 
Lorsque le juge siégeant en son cabinet a accepté la 
proposition que les sommes soient détenues séparément 
dans le compte en fiducie du contrôleur, il n’existait 
aucune certitude que la Couronne serait le bénéficiaire 
ou l’objet de la fiducie, car il y avait un doute quant à la 
question de savoir qui au juste pourrait toucher l’argent 
en fin de compte. De toute façon, suivant l’interpréta-
tion du par. 18.3(1) de la LACC dégagée précédemment, 
aucun différend ne saurait même exister quant à l’ar-
gent, étant donné que la priorité accordée aux récla-
mations de la Couronne fondées sur la fiducie réputée 
visant la TPS ne s’applique pas sous le régime de la 
LACC et que la Couronne est reléguée au rang de créan-
cier non garanti à l’égard des sommes en question.

	 Le juge Fish : Les sommes perçues par la débitrice au 
titre de la TPS ne font l’objet d’aucune fiducie réputée ou 
priorité en faveur de la Couronne. Au cours des derniè-
res années, le législateur fédéral a procédé à un examen 
approfondi du régime canadien d’insolvabilité, mais il a 
refusé de modifier les dispositions qui sont en cause dans 
la présente affaire. Il s’agit d’un exercice délibéré du pou-
voir discrétionnaire de légiférer. Par contre, en mainte-
nant, malgré l’existence des procédures d’insolvabilité, la 
validité de fiducies réputées créées en vertu de la LTA, les 
tribunaux ont protégé indûment des droits de la Couronne 
que le Parlement avait lui-même choisi de subordonner à 
d’autres créances prioritaires. Dans le contexte du régime 
canadien d’insolvabilité, il existe une fiducie réputée uni-
quement lorsqu’une disposition législative crée la fiducie 
et qu’une disposition de la LACC ou de la LFI confirme 
explicitement l’existence de la fiducie. La Loi de l’impôt 
sur le revenu, le Régime de pensions du Canada et la 
Loi sur l’assurance-emploi renferment toutes des dispo-
sitions relatives aux fiducies réputées dont le libellé offre 
une ressemblance frappante avec celui de l’art. 222 de la 
LTA, mais le maintien en vigueur des fiducies réputées 
créées en vertu de ces dispositions est confirmé à l’art. 
37 de la LACC et au par. 67(3) de la LFI en termes clairs 
et explicites. La situation est différente dans le cas de la 
fiducie réputée créée par la LTA. Bien que le législateur 
crée en faveur de la Couronne une fiducie réputée dans 
laquelle seront conservées les sommes recueillies au titre 
de la TPS mais non encore versées, et bien qu’il prétende 
maintenir cette fiducie en vigueur malgré les disposi-
tions à l’effet contraire de toute loi fédérale ou provin-
ciale, il ne confirme pas l’existence de la fiducie dans 
la LFI ou la LACC, ce qui témoigne de son intention de 
laisser la fiducie réputée devenir caduque au moment de 
l’introduction de la procédure d’insolvabilité.

	 No express trust was created by the chambers judge’s 
order in this case because there is no certainty of object 
inferrable from his order. Creation of an express trust 
requires certainty of intention, subject matter and 
object. At the time the chambers judge accepted the 
proposal to segregate the monies in the Monitor’s trust 
account there was no certainty that the Crown would be 
the beneficiary, or object, of the trust because exactly 
who might take the money in the final result was in 
doubt. In any event, no dispute over the money would 
even arise under the interpretation of s. 18.3(1) of the 
CCAA established above, because the Crown’s deemed 
trust priority over GST claims would be lost under the 
CCAA and the Crown would rank as an unsecured cred-
itor for this amount.

	 Per Fish J.: The GST monies collected by the debtor 
are not subject to a deemed trust or priority in favour 
of the Crown. In recent years, Parliament has given 
detailed consideration to the Canadian insolvency 
scheme but has declined to amend the provisions at 
issue in this case, a deliberate exercise of legislative 
discretion. On the other hand, in upholding deemed 
trusts created by the ETA notwithstanding insolvency 
proceedings, courts have been unduly protective of 
Crown interests which Parliament itself has chosen to 
subordinate to competing prioritized claims. In the con-
text of the Canadian insolvency regime, deemed trusts 
exist only where there is a statutory provision creat-
ing the trust and a CCAA or BIA provision explicitly 
confirming its effective operation. The Income Tax 
Act, the Canada Pension Plan and the Employment 
Insurance Act all contain deemed trust provisions that 
are strikingly similar to that in s. 222 of the ETA but 
they are all also confirmed in s. 37 of the CCAA and 
in s. 67(3) of the BIA in clear and unmistakeable terms. 
The same is not true of the deemed trust created under 
the ETA. Although Parliament created a deemed trust 
in favour of the Crown to hold unremitted GST monies, 
and although it purports to maintain this trust notwith-
standing any contrary federal or provincial legislation, 
it did not confirm the continued operation of the trust 
in either the BIA or the CCAA, reflecting Parliament’s 
intention to allow the deemed trust to lapse with the 
commencement of insolvency proceedings.
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	 La juge Abella (dissidente) : Le paragraphe 222(3) 
de la LTA donne préséance, dans le cadre d’une procé-
dure relevant de la LACC, à la fiducie réputée qui est 
établie en faveur de la Couronne à l’égard de la TPS 
non versée. Cette disposition définit sans équivoque sa 
portée dans des termes on ne peut plus clairs et n’ex-
clut que la LFI de son champ d’application. Les termes 
employés révèlent l’intention claire du législateur que 
le par. 222(3) l’emporte en cas de conflit avec toute 
autre loi sauf la LFI. Cette opinion est confortée par le 
fait que des modifications ont été apportées à la LACC 
après l’édiction du par. 222(3) et que, malgré les deman-
des répétées de divers groupes, le par. 18.3(1) n’a pas 
été modifié pour aligner l’ordre de priorité établi par la 
LACC sur celui de la LFI. Cela indique que le législa-
teur a délibérément choisi de soustraire la fiducie répu-
tée établie au par. 222(3) à l’application du par. 18.3(1) 
de la LACC.

	 Cette conclusion est renforcée par l’application 
d’autres principes d’interprétation. Une disposition spé-
cifique antérieure peut être supplantée par une loi ulté-
rieure de portée générale si le législateur, par les mots 
qu’il a employés, a exprimé l’intention de faire prévaloir 
la loi générale. Le paragraphe 222(3) accomplit cela de 
par son libellé, lequel précise que la disposition l’em-
porte sur tout autre texte législatif fédéral, tout texte 
législatif provincial ou «  toute autre règle de droit  » 
sauf la LFI. Le paragraphe 18.3(1) de la LACC est par 
conséquent rendu inopérant aux fins d’application du 
par. 222(3). Selon l’alinéa 44f ) de la Loi d’interpréta-
tion, le fait que le par. 18.3(1) soit devenu le par. 37(1) à 
la suite de l’édiction du par. 222(3) de la LTA n’a aucune 
incidence sur l’ordre chronologique du point de vue de 
l’interprétation, et le par. 222(3) de la LTA demeure la 
disposition « postérieure ». Il s’ensuit que la disposition 
créant une fiducie réputée que l’on trouve au par. 222(3) 
de la LTA l’emporte sur le par. 18.3(1) dans le cadre 
d’une procédure fondée sur la LACC. Bien que l’art. 11 
accorde au tribunal le pouvoir discrétionnaire de rendre 
des ordonnances malgré les dispositions de la LFI et de 
la Loi sur les liquidations, ce pouvoir discrétionnaire 
demeure assujetti à l’application de toute autre loi fédé-
rale. L’exercice de ce pouvoir discrétionnaire est donc 
circonscrit par les limites imposées par toute loi autre 
que la LFI et la Loi sur les liquidations, et donc par la 
LTA. En l’espèce, le juge siégeant en son cabinet était 
donc tenu de respecter le régime de priorités établi au 
par. 222(3) de la LTA. Ni le par. 18.3(1), ni l’art. 11 de 
la LACC ne l’autorisaient à en faire abstraction. Par 
conséquent, il ne pouvait pas refuser la demande pré-
sentée par la Couronne en vue de se faire payer la TPS 
dans le cadre de la procédure introduite en vertu de la 
LACC.

	 Per Abella J. (dissenting): Section 222(3) of the 
ETA gives priority during CCAA proceedings to the 
Crown’s deemed trust in unremitted GST. This provi-
sion unequivocally defines its boundaries in the clear-
est possible terms and excludes only the BIA from its 
legislative grasp. The language used reflects a clear leg-
islative intention that s. 222(3) would prevail if in con-
flict with any other law except the BIA. This is borne 
out by the fact that following the enactment of s. 222(3), 
amendments to the CCAA were introduced, and despite 
requests from various constituencies, s. 18.3(1) was not 
amended to make the priorities in the CCAA consistent 
with those in the BIA. This indicates a deliberate leg-
islative choice to protect the deemed trust in s. 222(3) 
from the reach of s. 18.3(1) of the CCAA.

	 The application of other principles of interpretation 
reinforces this conclusion. An earlier, specific provi-
sion may be overruled by a subsequent general statute 
if the legislature indicates, through its language, an 
intention that the general provision prevails. Section 
222(3) achieves this through the use of language stating 
that it prevails despite any law of Canada, of a prov-
ince, or “any other law” other than the BIA. Section 
18.3(1) of the CCAA is thereby rendered inoperative for 
purposes of s. 222(3). By operation of s. 44( f ) of the 
Interpretation Act, the transformation of s. 18.3(1) into 
s. 37(1) after the enactment of s. 222(3) of the ETA has 
no effect on the interpretive queue, and s. 222(3) of the 
ETA remains the “later in time” provision. This means 
that the deemed trust provision in s. 222(3) of the ETA 
takes precedence over s. 18.3(1) during CCAA proceed-
ings. While s. 11 gives a court discretion to make orders 
notwithstanding the BIA and the Winding-up Act, that 
discretion is not liberated from the operation of any 
other federal statute. Any exercise of discretion is there-
fore circumscribed by whatever limits are imposed by 
statutes other than the BIA and the Winding-up Act. 
That includes the ETA. The chambers judge in this case 
was, therefore, required to respect the priority regime 
set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 
11 of the CCAA gave him the authority to ignore it. He 
could not, as a result, deny the Crown’s request for pay-
ment of the GST funds during the CCAA proceedings.
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Re (2002), 40 C.B.R. (4th) 219; Metcalfe & Mansfield 
Alternative Investments II Corp. (Re), 2008 ONCA 587, 
92 O.R. (3d) 513; Dylex Ltd., Re (1995), 31 C.B.R. (3d) 
106; Elan Corp. v. Comiskey (1990), 41 O.A.C. 282; 
Chef Ready Foods Ltd. v. Hongkong Bank of Can. 
(1990), 51 B.C.L.R. (2d) 84; Pacific National Lease 
Holding Corp., Re (1992), 19 B.C.A.C. 134; Canadian 
Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. 
(3d) 9; Air Canada, Re (2003), 42 C.B.R. (4th) 173; 
Air Canada, Re, 2003 CanLII 49366; Canadian Red 
Cross Society/Société Canadienne de la Croix Rouge, 
Re (2000), 19 C.B.R. (4th) 158; Skydome Corp., Re 
(1998), 16 C.B.R. (4th) 118; United Used Auto & Truck 
Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, aff’g 
(1999), 12 C.B.R. (4th) 144; Skeena Cellulose Inc., Re, 
2003 BCCA 344, 13 B.C.L.R. (4th) 236; Stelco Inc. (Re) 
(2005), 75 O.R. (3d) 5; Philip’s Manufacturing Ltd., Re 
(1992), 9 C.B.R. (3d) 25; Ivaco Inc. (Re) (2006), 83 O.R. 
(3d) 108.

By Fish J.

	 Referred to: Ottawa Senators Hockey Club Corp. 
(Re) (2005), 73 O.R. (3d) 737.

By Abella J. (dissenting)

	 Ottawa Senators Hockey Club Corp. (Re) (2005), 73 
O.R. (3d) 737; Tele-Mobile Co. v. Ontario, 2008 SCC 
12, [2008] 1 S.C.R. 305; Doré v. Verdun (City), [1997] 
2 S.C.R. 862; Attorney General of Canada v. Public 
Service Staff Relations Board, [1977] 2 F.C. 663.
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	 POURVOI contre un arrêt de la Cour d’appel 
de la Colombie-Britannique (les juges Newbury, 
Tysoe et Smith), 2009 BCCA 205, 98 B.C.L.R. 
(4th) 242, 270 B.C.A.C. 167, 454 W.A.C. 167, 
[2009] 12 W.W.R. 684, [2009] G.S.T.C. 79, [2009] 
B.C.J. No. 918 (QL), 2009 CarswellBC 1195, qui a 
infirmé une décision du juge en chef Brenner, 2008 
BCSC 1805, [2008] G.S.T.C. 221, [2008] B.C.J. No. 
2611 (QL), 2008 CarswellBC 2895, qui a rejeté la 
demande de la Couronne sollicitant le paiement 
de la TPS. Pourvoi accueilli, la juge Abella est  
dissidente.

	 Mary I. A. Buttery, Owen J. James et Matthew 
J. G. Curtis, pour l’appelante.

	 Gordon Bourgard, David Jacyk et Michael J. 
Lema, pour l’intimé.

	 Version française du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Deschamps, 
Charron, Rothstein et Cromwell rendu par

La juge D[1]  eschamps — C’est la première fois 
que la Cour est appelée à interpréter directement 
les dispositions de la Loi sur les arrangements 
avec les créanciers des compagnies, L.R.C. 1985, 
ch. C‑36 (« LACC »). À cet égard, deux questions 
sont soulevées. La première requiert la concilia-
tion d’une disposition de la LACC et d’une disposi-
tion de la Loi sur la taxe d’accise, L.R.C. 1985, ch. 
E‑15 (« LTA »), qui, selon des juridictions inférieu-
res, sont en conflit l’une avec l’autre. La deuxième 
concerne la portée du pouvoir discrétionnaire du 
tribunal qui surveille une réorganisation. Les dis-
positions législatives pertinentes sont reproduites 
en annexe. Pour ce qui est de la première question, 
après avoir examiné l’évolution des priorités de la 
Couronne en matière d’insolvabilité et le libellé des 
diverses lois qui établissent ces priorités, j’arrive 
à la conclusion que c’est la LACC, et non la LTA, 
qui énonce la règle applicable. Pour ce qui est de 
la seconde question, je conclus qu’il faut interpré-
ter les larges pouvoirs discrétionnaires conférés au 
juge en tenant compte de la nature réparatrice de 
la LACC et de la législation sur l’insolvabilité en 
général. Par conséquent, le tribunal avait le pouvoir 

	 APPEAL from a judgment of the British 
Columbia Court of Appeal (Newbury, Tysoe and 
Smith JJ.A.), 2009 BCCA 205, 98 B.C.L.R. (4th) 
242, 270 B.C.A.C. 167, 454 W.A.C. 167, [2009] 12 
W.W.R. 684, [2009] G.S.T.C. 79, [2009] B.C.J. No. 
918 (QL), 2009 CarswellBC 1195, reversing a judg-
ment of Brenner C.J.S.C., 2008 BCSC 1805, [2008] 
G.S.T.C. 221, [2008] B.C.J. No. 2611 (QL), 2008 
CarswellBC 2895, dismissing a Crown applica-
tion for payment of GST monies. Appeal allowed, 
Abella J. dissenting.

	 Mary I. A. Buttery, Owen J. James and Matthew 
J. G. Curtis, for the appellant.

	 Gordon Bourgard, David Jacyk and Michael J. 
Lema, for the respondent.

	 The judgment of McLachlin C.J. and Binnie, 
LeBel, Deschamps, Charron, Rothstein and 
Cromwell JJ. was delivered by

Deschamps[1]   J. — For the first time this Court 
is called upon to directly interpret the provisions 
of the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C‑36 (“CCAA”). In that respect, 
two questions are raised. The first requires 
reconciliation of provisions of the CCAA and the 
Excise Tax Act, R.S.C. 1985, c. E‑15 (“ETA”), which 
lower courts have held to be in conflict with one 
another. The second concerns the scope of a court’s 
discretion when supervising reorganization. The 
relevant statutory provisions are reproduced in the 
Appendix. On the first question, having considered 
the evolution of Crown priorities in the context 
of insolvency and the wording of the various 
statutes creating Crown priorities, I conclude that 
it is the CCAA and not the ETA that provides the 
rule. On the second question, I conclude that the 
broad discretionary jurisdiction conferred on the 
supervising judge must be interpreted having 
regard to the remedial nature of the CCAA and 
insolvency legislation generally. Consequently, 
the court had the discretion to partially lift a stay 
of proceedings to allow the debtor to make an 
assignment under the Bankruptcy and Insolvency 
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ayant pour effet de suspendre les mesures d’exécu-
tion de ses créanciers, puis tenter de conclure avec 
eux une transaction à caractère exécutoire conte-
nant des conditions de paiement plus réalistes. Ou 
alors, les biens du débiteur sont liquidés et ses dettes 
sont remboursées sur le produit de cette liquidation, 
selon les règles de priorité établies par la loi. Dans le 
premier cas, on emploie habituellement les termes 
de réorganisation ou de restructuration, alors que 
dans le second, on parle de liquidation.

Le droit canadien en matière d’insolvabilité [13] 
commerciale n’est pas codifié dans une seule loi 
exhaustive. En effet, le législateur a plutôt adopté 
plusieurs lois sur l’insolvabilité, la principale étant 
la LFI. Cette dernière établit un régime juridique 
autonome qui concerne à la fois la réorganisation 
et la liquidation. Bien qu’il existe depuis longtemps 
des mesures législatives relatives à la faillite, la LFI 
elle-même est une loi assez récente  — elle a été 
adoptée en 1992. Ses procédures se caractérisent 
par une approche fondée sur des règles préétablies. 
Les débiteurs insolvables  — personnes physiques 
ou personnes morales  — qui doivent 1  000  $ ou 
plus peuvent recourir à la LFI. Celle-ci comporte 
des mécanismes permettant au débiteur de présen-
ter à ses créanciers une proposition de rajustement 
des dettes. Si la proposition est rejetée, la LFI établit 
la démarche aboutissant à la faillite : les biens du 
débiteur sont liquidés et le produit de cette liqui-
dation est versé aux créanciers conformément à la 
répartition prévue par la loi.

La possibilité de recourir à la [14]  LACC est 
plus restreinte. Le débiteur doit être une compa-
gnie dont les dettes dépassent cinq millions de dol-
lars. Contrairement à la LFI, la LACC ne contient 
aucune disposition relative à la liquidation de l’ac-
tif d’un débiteur en cas d’échec de la réorganisa-
tion. Une procédure engagée sous le régime de la 
LACC peut se terminer de trois façons différen-
tes. Le scénario idéal survient dans les cas où la 
suspension des recours donne au débiteur un répit 
lui permettant de rétablir sa solvabilité et où le 
processus régi par la LACC prend fin sans qu’une 
réorganisation soit nécessaire. Le deuxième scé-
nario le plus souhaitable est le cas où la transac-
tion ou l’arrangement proposé par le débiteur est 

a binding compromise with creditors to adjust the 
payment conditions to something more realistic. 
Alternatively, the debtor’s assets may be liquidated 
and debts paid from the proceeds according to 
statutory priority rules. The former is usually 
referred to as reorganization or restructuring while 
the latter is termed liquidation.

Canadian commercial insolvency law is [13] 
not codified in one exhaustive statute. Instead, 
Parliament has enacted multiple insolvency 
statutes, the main one being the BIA. The BIA 
offers a self-contained legal regime providing for 
both reorganization and liquidation. Although 
bankruptcy legislation has a long history, the BIA 
itself is a fairly recent statute — it was enacted in 
1992. It is characterized by a rules-based approach 
to proceedings. The BIA is available to insolvent 
debtors owing $1000 or more, regardless of whether 
they are natural or legal persons. It contains 
mechanisms for debtors to make proposals to their 
creditors for the adjustment of debts. If a proposal 
fails, the BIA contains a bridge to bankruptcy 
whereby the debtor’s assets are liquidated and the 
proceeds paid to creditors in accordance with the 
statutory scheme of distribution.

Access to the [14]  CCAA is more restrictive. A 
debtor must be a company with liabilities in excess 
of $5 million. Unlike the BIA, the CCAA contains 
no provisions for liquidation of a debtor’s assets if 
reorganization fails. There are three ways of exiting 
CCAA proceedings. The best outcome is achieved 
when the stay of proceedings provides the debtor 
with some breathing space during which solvency 
is restored and the CCAA process terminates 
without reorganization being needed. The second 
most desirable outcome occurs when the debtor’s 
compromise or arrangement is accepted by its 
creditors and the reorganized company emerges 
from the CCAA proceedings as a going concern. 
Lastly, if the compromise or arrangement fails, either 
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accepté par ses créanciers et où la compagnie réor-
ganisée poursuit ses activités au terme de la pro-
cédure engagée en vertu de la LACC. Enfin, dans 
le dernier scénario, la transaction ou l’arrangement 
échoue et la compagnie ou ses créanciers cher-
chent habituellement à obtenir la liquidation des 
biens en vertu des dispositions applicables de la 
LFI ou la mise sous séquestre du débiteur. Comme 
nous le verrons, la principale différence entre les 
régimes de réorganisation prévus par la LFI et la 
LACC est que le second établit un mécanisme plus 
souple, dans lequel les tribunaux disposent d’un 
plus grand pouvoir discrétionnaire, ce qui rend 
le mécanisme mieux adapté aux réorganisations  
complexes.

Comme je vais le préciser davantage plus [15] 
loin, la LACC — la première loi canadienne régis-
sant la réorganisation  — a pour objectif de per-
mettre au débiteur de continuer d’exercer ses acti-
vités et, dans les cas où cela est possible, d’éviter 
les coûts sociaux et économiques liés à la liqui-
dation de son actif. Les propositions faites aux 
créanciers en vertu de la LFI répondent au même 
objectif, mais au moyen d’un mécanisme fondé sur 
des règles et offrant moins de souplesse. Quand la 
réorganisation s’avère impossible, les dispositions 
de la LFI peuvent être appliquées pour répartir de 
manière ordonnée les biens du débiteur entre les 
créanciers, en fonction des règles de priorité qui y 
sont établies.

Avant l’adoption de la [16]  LACC en 1933 (S.C. 
1932-33, ch. 36), la liquidation de la compagnie 
débitrice constituait la pratique la plus courante 
en vertu de la législation existante en matière d’in-
solvabilité commerciale (J. Sarra, Creditor Rights 
and the Public Interest : Restructuring Insolvent 
Corporations (2003), p. 12). Les ravages de la 
Grande Dépression sur les entreprises canadiennes 
et l’absence d’un mécanisme efficace susceptible 
de permettre aux débiteurs et aux créanciers d’ar-
river à des compromis afin d’éviter la liquidation 
commandaient une solution législative. La LACC 
a innové en permettant au débiteur insolvable de 
tenter une réorganisation sous surveillance judi-
ciaire, hors du cadre de la législation existante en 
matière d’insolvabilité qui, une fois entrée en jeu, 

the company or its creditors usually seek to have 
the debtor’s assets liquidated under the applicable 
provisions of the BIA or to place the debtor into 
receivership. As discussed in greater detail below, 
the key difference between the reorganization 
regimes under the BIA and the CCAA is that the 
latter offers a more flexible mechanism with greater 
judicial discretion, making it more responsive to 
complex reorganizations.

As I will discuss at greater length below, [15] 
the purpose of the CCAA  — Canada’s first 
reorganization statute — is to permit the debtor to 
continue to carry on business and, where possible, 
avoid the social and economic costs of liquidating 
its assets. Proposals to creditors under the BIA 
serve the same remedial purpose, though this is 
achieved through a rules-based mechanism that 
offers less flexibility. Where reorganization is 
impossible, the BIA may be employed to provide 
an orderly mechanism for the distribution of a 
debtor’s assets to satisfy creditor claims according 
to predetermined priority rules.

Prior to the enactment of the [16]  CCAA in 
1933 (S.C. 1932-33, c. 36), practice under existing 
commercial insolvency legislation tended heavily 
towards the liquidation of a debtor company (J. 
Sarra, Creditor Rights and the Public Interest: 
Restructuring Insolvent Corporations (2003), at p. 
12). The battering visited upon Canadian businesses 
by the Great Depression and the absence of an 
effective mechanism for reaching a compromise 
between debtors and creditors to avoid liquidation 
required a legislative response. The CCAA was 
innovative as it allowed the insolvent debtor to 
attempt reorganization under judicial supervision 
outside the existing insolvency legislation which, 
once engaged, almost invariably resulted in 
liquidation (Reference re Companies’ Creditors 
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CITATION: Target Canada Co. (Re), 2015 ONSC 303 
COURT FILE NO.: CV-15-10832-00CL 

DATE: 2015-01-16 

SUPERIOR COURT OF JUSTICE - ONTARIO 

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C., 1985, c. C-36, AS AMENDED 

 AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA 
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET CANADA 

PHARMACY (BC) CORP., TARGET CANADA PHARMACY (ONTARIO) 
CORP., TARGET CANADA PHARMACY CORP., TARGET CANADA 
PHARMACY (SK) CORP., and TARGET CANADA PROPERTY LLC. 

BEFORE: Regional Senior Justice Morawetz 

COUNSEL: Tracy Sandler and Jeremy Dacks, for the Target Canada Co., Target Canada 

Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp., 
Target Canada Pharmacy (Ontario) Corp., Target Canada Pharmacy Corp., Target 
Canada Pharmacy (SK) Corp., and Target Canada Property LLC (the 

“Applicants”) 

 Jay Swartz, for the Target Corporation  

 Alan Mark, Melaney Wagner, and Jesse Mighton, for the Proposed Monitor, 
Alvarez and Marsal Canada ULC (“Alvarez”) 

 Terry O’Sullivan, for The Honourable J. Ground, Trustee of the Proposed 

Employee Trust 

 Susan Philpott, for the Proposed Employee Representative Counsel for employees 

of the Applicants 

HEARD and ENDORSED: January 15, 2015 

REASONS:   January 16, 2015 

ENDORSEMENT 

[1] Target Canada Co. (“TCC”) and the other applicants listed above (the “Applicants”) seek 

relief under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the 
“CCAA”).  While the limited partnerships listed in Schedule “A” to the draft Order (the 
“Partnerships”) are not applicants in this proceeding, the Applicants seek to have a stay of 
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proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, 
which are related to or carry on operations that are integral to the business of the Applicants.  

[2] TCC is a large Canadian retailer.  It is the Canadian operating subsidiary of Target 
Corporation, one of the largest retailers in the United States.  The other Applicants are either 

corporations or partners of the Partnerships formed to carry on specific aspects of TCC’s 
Canadian retail business (such as the Canadian pharmacy operations) or finance leasehold 
improvements in leased Canadian stores operated by TCC.  The Applicants, therefore, do not 

represent the entire Target enterprise; the Applicants consist solely of entities that are integral to 
the Canadian retail operations.  Together, they are referred as the “Target Canada Entities”. 

[3] In early 2011, Target Corporation determined to expand its retail operations into Canada, 
undertaking a significant investment (in the form of both debt and equity) in TCC and certain of 
its affiliates in order to permit TCC to establish and operate Canadian retail stores.  As of today, 

TCC operates 133 stores, with at least one store in every province of Canada.  All but three of 
these stores are leased. 

[4] Due to a number of factors, the expansion into Canada has proven to be substantially less 
successful than expected.  Canadian operations have shown significant losses in every quarter 
since stores opened.  Projections demonstrate little or no prospect of improvement within a 

reasonable time.   

[5] After exploring multiple solutions over a number of months and engaging in extensive 

consultations with its professional advisors, Target Corporation concluded that, in the interest of 
all of its stakeholders, the responsible course of action is to cease funding the Canadian 
operations.   

[6] Without ongoing investment from Target Corporation, TCC and the other Target Canada 
Entities cannot continue to operate and are clearly insolvent.  Due to the magnitude and 

complexity of the operations of the Target Canada Entities, the Applicants are seeking a stay of 
proceedings under the CCAA in order to accomplish a fair, orderly and controlled wind-down of 
their operations.  The Target Canada Entities have indicated that they intend to treat all of their 

stakeholders as fairly and equitably as the circumstances allow, particularly the approximately 
17,600 employees of the Target Canada Entities.   

[7] The Applicants are of the view that an orderly wind-down under Court supervision, with 
the benefit of inherent jurisdiction of the CCAA, and the oversight of the proposed monitor, 
provides a framework in which the Target Canada Entities can, among other things: 

a) Pursue initiatives such as the sale of real estate portfolios and the sale of 
inventory; 

b) Develop and implement support mechanisms for employees as vulnerable 
stakeholders affected by the wind-down, particularly (i) an employee trust (the 
“Employee Trust”) funded by Target Corporation; (ii) an employee 

representative counsel to safeguard employee interests; and (iii) a key 
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employee retention plan (the “KERP”) to provide essential employees who 
agree to continue their employment and to contribute their services and 

expertise to the Target Canada Entities during the orderly wind-down; 

c) Create a level playing field to ensure that all affected stakeholders are treated 

as fairly and equitably as the circumstances allow; and  

d) Avoid the significant maneuvering among creditors and other stakeholders 
that could be detrimental to all stakeholders, in the absence of a court-

supervised proceeding. 

[8] The Applicants are of the view that these factors are entirely consistent with the well-

established purpose of a CCAA stay:  to give a debtor the “breathing room” required to 
restructure with a view to maximizing recoveries, whether the restructuring takes place as a 
going concern or as an orderly liquidation or wind-down. 

[9] TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating 
company through which the Canadian retail operations are carried out.  TCC is a Nova Scotia 

unlimited liability company.  It is directly owned by Nicollet Enterprise 1 S. à r.l. (“NE1”), an 
entity organized under the laws of Luxembourg.  Target Corporation (which is incorporated 
under the laws of the State of Minnesota) owns NE1 through several other entities.   

[10] TCC operates from a corporate headquarters in Mississauga, Ontario.  As of January 12, 
2015, TCC employed approximately 17,600 people, almost all of whom work in Canada.  TCC’s 

employees are not represented by a union, and there is no registered pension plan for employees. 

[11] The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC 
with responsibilities for specific aspects of the Canadian retail operation; or (ii) affiliates of TCC 

that have been involved in the financing of certain leasehold improvements. 

[12]   A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square 

feet and is located in a shopping mall or large strip mall.  TCC is usually the anchor tenant.  Each 
TCC store typically contains an in-store Target brand pharmacy, Target Mobile kiosk and a 
Starbucks café.  Each store typically employs approximately 100 – 150 people, described as 

“Team Members” and “Team Leaders”, with a total of approximately 16,700 employed at the 
“store level” of TCC’s retail operations.   

[13] TCC owns three distribution centres (two in Ontario and one in Alberta) to support its 
retail operations.  These centres are operated by a third party service provider.  TCC also leases a 
variety of warehouse and office spaces.  

[14] In every quarter since TCC opened its first store, TCC has faced lower than expected 
sales and greater than expected losses. As reported in Target Corporation’s Consolidated 

Financial Statements, the Canadian segment of the Target business has suffered a significant loss 
in every quarter since TCC opened stores in Canada. 
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CITATION: Canwest Publishing Inc., 2010 ONSC 222 
   COURT FILE NO.: CV-10-8533-00CL 

DATE: 20100118 

ONTARIO 

SUPERIOR COURT OF JUSTICE  
(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,    
R.S.C. 1985, C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST 

INC., CANWEST BOOKS INC. AND CANWEST (CANADA) INC. 

 

COUNSEL:   Lyndon Barnes, Alex Cobb and Duncan Ault for the Applicant LP Entities 
Mario Forte for the Special Committee of the Board of Directors  
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior 
Secured Lenders’ Syndicate  
Peter Griffin for the Management Directors 
Robin B. Schwill and Natalie Renner for the Ad Hoc Committee of 9.25% Senior 
Subordinated Noteholders  
David Byers and Maria Konyukhova for the proposed Monitor, FTI Consulting 
Canada Inc. 
 
 

PEPALL J. 

REASONS FOR DECISION 

Introduction 

[1] Canwest Global Communications Corp. (“Canwest Global”) is a leading Canadian media 

company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air 

television stations and subscription based specialty television channels.  Canwest Global, the 

entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries) 

and the National Post Company (which prior to October 30, 2009 owned and published the 

National Post) (collectively, the “CMI Entities”), obtained protection from their creditors in a 

20
10

 O
N

S
C

 2
22

 (
C

an
LI

I)



Page: 2 

 

 

Companies’ Creditors Arrangement Act1 (“CCAA”) proceeding on October 6, 2009.2 Now, the 

Canwest Global Canadian newspaper entities with the exception of National Post Inc. seek 

similar protection.  Specifically, Canwest Publishing Inc./Publications Canwest Inc. (“CPI”), 

Canwest Books Inc. (“CBI”), and Canwest (Canada) Inc. (“CCI”) apply for an order  pursuant to 

the CCAA.  They also seek to have the stay of proceedings and the other benefits of the order 

extend to Canwest Limited Partnership/Canwest Société en Commandite (the “Limited 

Partnership”). The Applicants and the Limited Partnership are referred to as the “LP Entities” 

throughout these reasons.  The term “Canwest” will be used to refer to the Canwest enterprise as 

a whole.  It includes the LP Entities and Canwest Global’s other subsidiaries which are not 

applicants in this proceeding.  

[2] All appearing on this application supported the relief requested with the exception of the 

Ad Hoc Committee of 9.25% Senior Subordinated Noteholders.  That Committee represents 

certain unsecured creditors whom I will discuss more fully later. 

[3] I granted the order requested with reasons to follow.  These are my reasons. 

[4] I start with three observations.  Firstly, Canwest Global, through its ownership interests in 

the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP 

Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the 

Canadian heritage and landscape.  The oldest, The Gazette, was established in Montreal in 1778.  

The others are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the 

Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the 

Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated 

average weekly readership that exceeds 4 million.  The LP Entities also publish 23 non-daily 

                                                 

 
1 R.S.C. 1985, c. C. 36, as amended. 

2 On October 30, 2009, substantially all of the assets and business of the National Post Company were transferred to 
the company now known as National Post Inc. 
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newspapers and own and operate a number of digital media and online operations.  The 

community served by the LP Entities is huge.  In addition, based on August 31, 2009 figures, the 

LP Entities employ approximately 5,300 employees in Canada with approximately 1,300 of 

those employees working in Ontario. The granting of the order requested is premised on an 

anticipated going concern sale of the newspaper business of the LP Entities.  This serves not just 

the interests of the LP Entities and their stakeholders but the Canadian community at large.   

[5] Secondly, the order requested may contain some shortcomings; it may not be perfect.  

That said, insolvency proceedings typically involve what is feasible, not what is flawless.   

[6] Lastly, although the builders of this insolvent business are no doubt unhappy with its fate, 

gratitude is not misplaced by acknowledging their role in its construction. 

Background Facts 

(i) Financial Difficulties   

[7]   The LP Entities generate the majority of their revenues through the sale of advertising. 

In the fiscal year ended August 31, 2009, approximately 72% of the LP Entities’ consolidated 

revenue derived from advertising.  The LP Entities have been seriously affected by the economic 

downturn in Canada and their consolidated advertising revenues declined substantially in the 

latter half of 2008 and in 2009.  In addition, they experienced increases in certain of their 

operating costs.   

[8] On May 29, 2009 the Limited Partnership failed, for the first time, to make certain 

interest and principal reduction payments and related interest and cross currency swap payments 

totaling approximately $10 million in respect of its senior secured credit facilities.  On the same 

day, the Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain 

financial covenants set out in the credit agreement dated as of July 10, 2007 between its 

predecessor, Canwest Media Works Limited Partnership, The Bank of Nova Scotia as 

administrative agent, a syndicate of secured lenders (“the LP Secured Lenders”), and the 

predecessors of CCI, CPI and CBI as guarantors.  The Limited Partnership also failed to make 

20
10

 O
N

S
C

 2
22

 (
C

an
LI

I)



Page: 19 

 

 

counsel to the Special Committee, the CRA and counsel to the CRA.  These are professionals 

whose services are critical to the successful restructuring of the LP Entities’ business.  This 

charge is to rank in priority to all other security interests in the LP Entities’ assets, with the 

exception of purchase money security interests and specific statutory encumbrances as provided 

for in the proposed order.13  The LP Entities also request a $10 million charge in favour of the 

Financial Advisor, RBC Dominion Securities Inc.  The Financial Advisor is providing 

investment banking services to the LP Entities and is essential to the solicitation process.  This 

charge would rank in third place, subsequent to the administration charge and the DIP charge. 

[53] In the past, an administration charge was granted pursuant to the inherent jurisdiction of 

the court.  Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an 

administration charge.  Section 11.52 states: 

On notice to the secured creditors who are likely to be 
affected by the security or charge, the court may make an 
order declaring that all or part of the property of the debtor 
company is subject to a security or charge – in an amount that 
the court considers appropriate – in respect of the fees and 
expenses of 

(a) the monitor, including the fees and expenses of any 
financial, legal or other experts engaged by the monitor 
in the performance of the monitor’s duties; 

(b) any financial, legal or other experts engaged by the 
company for the purpose of proceedings under this Act; 
and 

(c) any financial, legal or other experts engaged by any 
other interested person if the court is satisfied that the 
security or charge is necessary for their effective 
participation in proceedings under this Act.   

                                                 

 
13 This exception also applies to the other charges granted. 
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(2) The court may order that the security or charge rank in 
priority over the claim of any secured creditor of the 
company.   

[54] I am satisfied that the issue of notice has been appropriately addressed by the LP Entities.  

As to whether the amounts are appropriate and whether the charges should extend to the 

proposed beneficiaries, the section does not contain any specific criteria for a court to consider in 

its assessment.  It seems to me that factors that might  be considered would include: 

(a) the size and complexity of the businesses being 
restructured; 

(b) the proposed role of the beneficiaries of the charge; 

(c) whether there is an unwarranted duplication of roles;  

(d) whether the quantum of the proposed charge appears to 
be fair and reasonable; 

(e) the position of the secured creditors likely to be 
affected by the charge; and 

(f) the position of the Monitor. 

This is not an exhaustive list and no doubt other relevant factors will be developed in the 

jurisprudence.   

[55] There is no question that the restructuring of the LP Entities is large and highly complex 

and it is reasonable to expect extensive involvement by professional advisors. Each of the 

professionals whose fees are to be secured has played a critical role in the LP Entities 

restructuring activities to date and each will continue to be integral to the solicitation and 

restructuring process.  Furthermore, there is no unwarranted duplication of roles. As to quantum 

of both proposed charges, I accept the Applicants’ submissions that the business of the LP 

Entities and the tasks associated with their restructuring are of a magnitude and complexity that 

justify the amounts. I also take some comfort from the fact that the administrative agent for the 

LP Secured Lenders has agreed to them.  In addition, the Monitor supports the charges requested. 

The quantum of the administration charge appears to be fair and reasonable.  As to the quantum 
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COURT FILE NO.: CV-09-8241-OOCL 

DATE:  20091013 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,    

R.S.C. 1985, C-36. AS AMENDED 
 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS CORP. AND THE 

OTHER APPLICANTS LISTED ON SCHEDULE “A” 
 
BEFORE: PEPALL J. 
 
COUNSEL:   Lyndon Barnes, Edward Sellers and Jeremy Dacks for the Applicants 
  Alan Merskey for the Special Committee of the Board of Directors  

David Byers and Maria Konyukhova for the Proposed Monitor, FTI Consulting 
Canada Inc. 

   Benjamin Zarnett and Robert Chadwick for Ad Hoc Committee of Noteholders 
  Edmond Lamek for the Asper Family  
  Peter H. Griffin and Peter J. Osborne for the Management Directors and Royal  

Bank of Canada 
Hilary Clarke for Bank of Nova Scotia,  
Steve Weisz for CIT Business Credit Canada Inc. 

 
REASONS FOR DECISION 

 
 

Relief Requested 

[1]      Canwest Global Communications Corp. (“Canwest Global”), its principal operating 

subsidiary, Canwest Media Inc. (“CMI”), and the other applicants listed on Schedule “A” 

of the Notice of Application apply for relief pursuant to the Companies’ Creditors 

Arrangement Act.1  The applicants also seek to have the stay of proceedings and other 

provisions extend to the following partnerships: Canwest Television Limited Partnership 

(“CTLP”), Fox Sports World Canada Partnership and The National Post Company/La 

Publication National Post (“The National Post Company”).  The businesses operated by 

                                                 
1 R.S.C. 1985, c. C. 36, as amended  
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the applicants and the aforementioned partnerships include (i) Canwest’s free-to-air 

television broadcast business (ie. the Global Television Network stations); (ii) certain 

subscription-based specialty television channels that are wholly owned and operated by 

CTLP; and (iii) the National Post.  

[2]      The Canwest Global enterprise as a whole includes the applicants, the partnerships 

and Canwest Global’s other subsidiaries that are not applicants.  The term Canwest will 

be used to refer to the entire enterprise.  The term CMI Entities will be used to refer to the 

applicants and the three aforementioned partnerships. The following entities are not 

applicants nor is a stay sought in respect of any of them: the entities in Canwest’s 

newspaper publishing and digital media business in Canada (other than the National Post 

Company) namely the Canwest Limited Partnership, Canwest Publishing 

Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the 

Canadian subscription based specialty television channels acquired from Alliance 

Atlantis Communications Inc. in August, 2007 which are held jointly with Goldman 

Sachs Capital Partners and operated by CW Investments Co. and its subsidiaries; and 

subscription-based specialty television channels which are not wholly owned by CTLP. 

[3]      No one appearing opposed the relief requested. 

Backround Facts 

[4]      Canwest is a leading Canadian media company with interests in twelve free-to-air 

television stations comprising the Global Television Network, subscription-based 

specialty television channels and newspaper publishing and digital media operations. 

[5]          As of October 1, 2009, Canwest employed the full time equivalent of 

approximately 7,400 employees around the world.  Of that number, the full time 

equivalent of approximately 1,700 are employed by the CMI Entities, the vast majority of 

whom work in Canada and 850 of whom work in Ontario.   
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Monitor.  I accept that these suppliers are critical in nature. The CMI Entities also seek 

more general authorization allowing them to pay other suppliers if in the opinion of the 

CMI Entities, the supplier is critical.  Again, no payment would be made without the 

consent of the Monitor. In addition, again no charge securing any payments is sought. 

This is not contrary to the language of section 11.4 (1) or to its purpose.  The CMI 

Entities seek the ability to pay other suppliers if in their opinion the supplier is critical to 

their business and ongoing operations.  The order requested is facilitative and practical in 

nature. The proposed Monitor supports the applicants’ request and states that it will work 

to ensure that payments to suppliers in respect of pre-filing liabilities are minimized.  The 

Monitor is of course an officer of the Court and is always able to seek direction from the 

Court if necessary.  In addition, it will report on any such additional payments when it 

files its reports for Court approval.  In the circumstances outlined, I am prepared to grant 

the relief requested in this regard.   

(f)  Directors’ and Officers’ Charge 

[44]      The applicants also seek a directors’ and officers’ (“D &O”) charge in the amount 

of $20 million. The proposed charge would rank after the administration charge, the 

existing CIT security, and the DIP charge. It would rank pari passu with the KERP 

charge discussed subsequently in this endorsement but postponed in right of payment to 

the extent of the first $85 million payable under the secured intercompany note. 

[45]      Again, the recent amendments to the CCAA allow for such a charge.  Section 11.51 

provides that:  

(1)  On application by a debtor company and on notice to the secured creditors who 
are likely to be affected by the security or charge, the court may make an order 
declaring that all or part of the property of the company is subject to a security or 
charge — in an amount that the court considers appropriate — in favour of any 
director or officer of the company to indemnify the director or officer against 
obligations and liabilities that they may incur as a director or officer of the company  

(2)  The court may order that the security or charge rank in priority over the claim of 
any secured creditor of the company.  

(3)  The court may not make the order if in its opinion the company could obtain 
adequate indemnification insurance for the director or officer at a reasonable cost.  
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(4)  The court shall make an order declaring that the security or charge does not 
apply in respect of a specific obligation or liability incurred by a director or officer if 
in its opinion the obligation or liability was incurred as a result of the director’s or 
officer’s gross negligence or wilful misconduct or, in Quebec, the director’s or 
officer’s gross or intentional fault. 

[46]      I have already addressed the issue of notice to affected secured creditors.  I must 

also be satisfied with the amount and that the charge is for obligations and liabilities the 

directors and officers may incur after the commencement of proceedings.  It is not to 

extend to coverage of wilful misconduct or gross negligence and no order should be 

granted if adequate insurance at a reasonable cost could be obtained. 

[47]      The proposed Monitor reports that the amount of $20 million was estimated taking 

into consideration the existing D&O insurance and the potential liabilities which may 

attach including certain employee related and tax related obligations.  The amount was 

negotiated with the DIP lender and the Ad Hoc Committee. The order proposed speaks of 

indemnification relating to the failure of any of the CMI Entities, after the date of the 

order, to make certain payments.  It also excludes gross negligence and wilful 

misconduct.  The D&O insurance provides for $30 million in coverage and $10 million in 

excess coverage for a total of $40 million.  It will expire in a matter of weeks and 

Canwest Global has been unable to obtain additional or replacement coverage.  I am 

advised that it also extends to others in the Canwest enterprise and not just to the CMI 

Entities. The directors and senior management are described as highly experienced, fully 

functional and qualified. The directors have indicated that they cannot continue in the 

restructuring effort unless the order includes the requested directors’ charge.   

[48]      The purpose of such a charge is to keep the directors and officers in place during 

the restructuring by providing them with protection against liabilities they could incur 

during the restructuring: Re General Publishing Co.10 Retaining the current directors and 

officers of the applicants would avoid destabilization and would assist in the 

restructuring.  The proposed charge would enable the applicants to keep the experienced 

board of directors supported by experienced senior management.  The proposed Monitor 
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believes that the charge is required and is reasonable in the circumstances and also 

observes that it will not cover all of the directors’ and officers’ liabilities in the worst case 

scenario.  In all of these circumstances, I approved the request. 

(g) Key Employee Retention Plans 

[49]      Approval of a KERP and a KERP charge are matters of discretion.  In this case, the 

CMI Entities have developed KERPs that are designed to facilitate and encourage the 

continued participation of certain of the CMI Entities’ senior executives and other key 

employees who are required to guide the CMI Entities through a successful restructuring 

with a view to preserving enterprise value.  There are 20 KERP participants all of whom 

are described by the applicants as being critical to the successful restructuring of the CMI 

Entities.  Details of the KERPs are outlined in the materials and the proposed Monitor’s 

report.  A charge of $5.9 million is requested. The three Management Directors are 

seasoned executives with extensive experience in the broadcasting and publishing 

industries.  They have played critical roles in the restructuring initiatives taken to date.  

The applicants state that it is probable that they would consider other employment 

opportunities if the KERPs were not secured by a KERP charge. The other proposed 

participants are also described as being crucial to the restructuring and it would be 

extremely difficult to find replacements for them 

[50]      Significantly in my view, the Monitor who has scrutinized the proposed KERPs and 

charge is supportive.  Furthermore, they have been approved by the Board, the Special 

Committee, the Human Resources Committee of Canwest Global and the Ad Hoc 

Committee.  The factors enumerated in Re Grant Forest11 have all been met and I am 

persuaded that the relief in this regard should be granted. 

[51]      The applicants ask that the Confidential Supplement containing unredacted copies 

of the KERPs that reveal individually identifiable information and compensation 

information be sealed.  Generally speaking, judges are most reluctant to grant sealing 

                                                                                                                                                             
10 (2003), 39 C.B.R. (4th) 216. 
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