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Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

Applicant 
 

 
NOTICE OF MOTION 

(Stay Extension) 
(Returnable October 1, 2024) 

Rothmans, Benson & Hedges Inc. (the “Applicant” or “RBH”) will make a motion before 

the Honourable Chief Justice Morawetz of the Ontario Superior Court of Justice (Commercial List) 

on October 1, 2024 at 10:00 a.m., or as soon after that time as the motion can be heard, by judicial 

videoconference via Zoom at Toronto, Ontario. Please refer to the Virtual Hearing Protocol 

attached as Schedule “A” hereto in order to attend. 

THE MOTION IS FOR: 

(a) an order extending the Stay Period (defined below) until and including March 31, 

2025 (the “Requested Stay Extension Period”); and 

(b) such other relief as this Honourable Court may allow. 

THE GROUNDS FOR THE MOTION ARE: 

1. The facts in support of this motion are set out in the affidavit of Milena Trentadue 

sworn September 18, 2024 (the “Trentadue Affidavit”). Capitalized terms used and not 

otherwise defined herein have the meanings ascribed to them in the Trentadue Affidavit. 
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2. On March 22, 2019, the Court granted an initial order (as amended from time to time, 

the “Initial Order”) pursuant to the Companies’ Creditors Arrangement Act (Canada) (the 

“CCAA”). The Initial Order, among other things, (i) granted a stay of proceedings in favour of 

RBH with a stay period until and including April 19, 2019 (as extended from time to time, the 

“Stay Period”); and (ii) appointed Ernst & Young Inc. as Monitor of RBH (the “Monitor”). 

3. On April 5, 2019, the Court granted the First Amended and Restated Initial Order 

which, among other things, (i) appointed the Hon. Warren K. Winkler, K.C. as an officer of the 

court to act as a neutral third party to mediate a global settlement of the Tobacco Claims (the 

“Court-Appointed Mediator”), and (ii) extended the Stay Period up to and including June 28, 

2019. The Initial Order was further amended and restated by the Second Amended and 

Restated Initial Order dated April 25, 2019. 

4. Pursuant to the endorsement of Justice McEwen dated May 24, 2019, the mediation is 

confidential and all statements, discussions, offers made and documents produced by any of the 

parties in the course of the mediation process must not be disclosed. 

5. The Stay Period has been subsequently extended from time to time, most recently by an 

order dated March 25, 2024, which extended the Stay Period to and including October 1, 2024 

(as September 30, 2024 is a holiday).   

6. In the time since the Stay Period was last extended, RBH has acted and continues to 

act in good faith and with due diligence in these CCAA proceedings by, among other things: 

(a) continuing to operate its business in the normal course and in accordance with 

the Initial Order; 

(b) meeting with and providing business updates and information to the Monitor at its 

request; 

(c) engaging in the complex multi-party mediation process on the basis directed by 

the Court-Appointed Mediator by, among other things, participating in meetings, 

engaging in discussions with the Court-Appointed Mediator and/or the 

Monitor(s), engaging in discussions and negotiations with the other Tobacco 
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Companies, and receiving, reviewing, preparing and providing information and 

written materials;  

(d) continuing to manage and populate the RBH Data Room to assist the claimants in 

the mediation process; and 

(e) communicating with counsel for the Monitors and the other Tobacco Companies, 

when appropriate, to ensure the parties’ respective CCAA proceedings are 

procedurally coordinated. 

6. The Stay Period presently expires on October 1, 2024. 

7. An order extending the Stay Period until and including March 31, 2025 is appropriate 

and necessary to allow the complex multi-party mediation process to continue with the goal of 

producing a consensual global settlement of Tobacco Claims. A consensual global settlement 

that addresses all pending and potential Tobacco Claims is the best outcome for the parties. It 

will end years of litigation, maximize recoveries for the claimants and minimize delay and costs 

for the parties.  

8. Mediation sessions and the confidential discussions underlying a consensual global 

resolution are ongoing. While significant progress has been made to date, additional time is 

required to agree upon and finalize a consensual plan of compromise and arrangement between 

RBH and its creditors, and the associated documents to implement the consensual plan. 

9. The additional time contemplated by the Requested Stay Extension Period is appropriate 

having regard to the complexity of the issues and the number of parties involved, and is 

consistent with past stay extensions. It will keep RBH’s litigation creditors and contingent 

creditors on an equal footing. 

10. It is just and convenient and in the interests of RBH and its stakeholders that the Stay 

Period be extended. 

11. RBH will continue to operate its business in the normal course and in accordance with 

the Initial Order for the benefit of its stakeholders. 
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12. RBH will have sufficient funds available to continue its operations throughout the 

requested extension of the Stay Period. 

13. The Monitor supports the requested extension of the Stay Period. 

14. RBH also relies upon the following: 

(a) section 11.02, the provisions of the CCAA and the inherent and equitable 

jurisdiction of this Court; 

(b) rules 1.04, 2.03, 3.02, 16, 37 and 39 of the Rules of Civil Procedure (Ontario), 

as amended; and 

(c) such further and other grounds as counsel may advise and this Honourable Court 

may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

(a) the Affidavit of Milena Trentadue, sworn September 18, 2024; 

(b) the Sixteenth Report of the Monitor, to be filed; and 

(c) such further and other materials as counsel may advise and this Court may permit. 

September 18, 2024 McCarthy Tétrault LLP 
Suite 5300, Toronto Dominion Bank Tower 
Toronto ON  M5K 1E6 
 
R. Paul Steep LSO#: 21869L 
Tel:  416-601-7998 
E-mail:  psteep@mccarthy.ca  

James D. Gage  LSO#: 34676I 
Tel:  416-601-7539 
E-mail: jgage@mccarthy.ca 

Heather Meredith  LSO#: 48354R 
Tel:  416-601-8342 
Email:  hmeredith@mccarthy.ca  
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Trevor Courtis LSO#: 67715A 
Tel: 416-601-7643 
E-mail: tcourtis@mccarthy.ca  

 
Lawyers for the Applicant 

 

TO: COMMON SERVICE LIST  
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PROTOCOL FOR MOTION BY ZOOM VIDEO CONFERENCE  

Scheduling and Specific Requirements 

Any person on the Service List that wishes to appear virtually on the motion (“Participants”) must 

register by 4:00 p.m. two (2) business days in advance of the hearing (Friday, September 27, 2024 

for the motion scheduled Tuesday, October 1, 2024), by emailing Veritext Litigation Solutions 

Canada, Inc. (scheduling@neesonsreporting.com) and copying each Monitor’s counsel 

(aperley@dwpv.com, sfernandes@cassels.com, nancy.thompson@blakes.com). In their email, 

Participants should provide contact information, including their name, the party they are acting 

for, their email address and phone number for the counsel slip, along with a statement regarding 

whether they intend to make submissions. 

Subject to the Court’s overriding discretion over all matters, Monitors’ counsel will coordinate 

with Participants and the Court to develop an agenda for the hearing. 

All material for use on the motion is to be posted on CaseLines, as more fully described in 

Appendix “B”.  

1. Participants will appear by video. Veritext will distribute the Zoom link to Participants. 

Participants are not permitted to forward or share the Zoom link. No person should have access 

to the hearing on Zoom other than Participants. If a Participant is unable to attend by video, they 

should contact Monitors’ counsel. Participants should carefully review the technical 

requirements below. 

2. Counsel are required to gown for the hearing. 

For access by the general public, a YouTube link will be posted on each of the Monitors’ websites 

by 10:00 a.m. not less than two (2) business days prior to the hearing. The YouTube link will allow 

the general public to view a livestream of the hearing, but not participate in the hearing. For greater 

clarity, individuals viewing the livestream via YouTube will not be heard or seen by the Court, 

Judge or Participants.  

3. No recording of any part of the hearing (including audio) may be made unless authorized 

in advance by the Court.  
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For greater certainty, notice and service requirements are set out in the Rules of Civil Procedure 

and the various orders and endorsements in the proceedings. For ease of reference, we have 

included paragraphs 58-63 of the Second Amended and Restated Initial Order dated March 8, 2019 

in the JTIM proceedings, attached as Appendix “A”. It should be noted that similar notice and 

service requirements have been set out in various orders and endorsements in the parallel 

proceedings of Imperial and RBH. Nothing in this protocol modifies or amends Orders of the Court 

related to service requirements, the Rules of Civil Procedure, any Commercial List Practice 

Direction or other applicable rules.  

Participants will be placed into a virtual waiting room upon entering the Zoom meeting. 

Technical Requirements for Zoom Participants 

Participants will require a device with a working microphone and camera. The device can be a 

computer (desktop or laptop), tablet or smartphone. The device must be connected to an internet 

connection that is sufficient to send and receive video and audio.  

Each Participant is responsible for ensuring that they have suitable equipment to participate in the 

hearing and that such equipment works properly. Participants must test such equipment well in 

advance of the scheduled hearing to ensure:  

that they are familiar with how to use such equipment; 

the compatibility and functioning of such equipment; and  

that the remote location has adequate internet bandwidth to support the use of Zoom 
without interruption. 

Each Participant is also responsible for ensuring that they are familiar with the features and 

operation of Zoom. Participants must ensure that they have downloaded any necessary software, 

and practiced using Zoom, well in advance of the scheduled hearing.  

Counsel on Zoom should identify their display name in the following format: [First Name] [Last 

name], for [Client]. 

Participants should log on using the Zoom link provided approximately 30 minutes before the 

hearing is scheduled to begin. During this time, Participants should speak to each other to 

determine if there are any audio/visual/connection issues. 
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It is suggested that Participants use the “gallery view” mode, rather than the “active speaker” mode, 

available on Zoom.  

It is suggested that only counsel who are making submissions turn on their cameras during the 

hearing. 

Should a Participant become disconnected from Zoom or experience technical difficulties during 

the hearing, they should immediately inform the Court by sending an email to Veritext Litigation 

Solutions Canada, Inc. (scheduling@neesonsreporting.com). 

18. Further participant information is included in Appendix “B.”
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APPENDIX “A” 

 
58. THIS COURT ORDERS that, subject to paragraph 59, all motions in this proceeding 

are to be brought on not less than seven (7) calendar days' notice to all persons on the Service 

List. Each Notice of Motion shall specify a date (the "Return Date") and time for the 

hearing. 

 
59. THIS COURT ORDERS that motions for relief on an urgent basis need not comply 

with the notice protocol described herein. 

 
60. THIS COURT ORDERS that any interested Person wishing to object to the relief 

sought in a motion must serve responding motion material or, if they do not intend to file 

material, a notice in all cases stating the objection to the motion and the grounds for such 

objection in writing (the "Responding Material'') to the moving party, the Applicant and the 

Monitor, with a copy to all Persons on the Service List, no later than 5 p.m. on the date that is 

four (4) calendar days prior to the Return Date (the "Objection Deadline"). 

 
61. THIS COURT ORDERS that, if no Responding Materials are served by the 

Objection Deadline, the judge having carriage of the motion (the "Presiding Judge") may 

determine: 

(a) whether a hearing is necessary; 
 

(b) whether such hearing will be in person, by telephone or by written submissions 

only; and 

(c) the parties from whom submissions are required 
 

(collectively, the "Hearing Details"). In the absence of any such determination, a hearing will 
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be held in the ordinary course. 
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62. THIS COURT ORDERS that, if no Responding Materials are served by the Objection 

Deadline, the Monitor shall communicate with the Presiding Judge regarding whether a 

determination has been made by the Presiding Judge concerning the Hearing Details. The 

Monitor shall thereafter advise the Service List of the Hearing Details and the Monitor shall 

report upon its dissemination of the Hearing Details to the Court in a timely manner, which may 

be contained in the Monitor's next report in the proceeding. 

63. THIS COURT ORDERS that if any party objects to the motion proceeding on the 

Return Date or believes that the Objection Deadline does not provide sufficient time to respond 

to the motion, such objecting party shall, promptly upon receipt of the Notice of Motion and in 

any event prior to the Objection Deadline, contact the moving party and the Monitor (together 

with the objecting party and any other party who has served Responding Materials, the 

"Interested Parties") to advise of such objection and the reasons therefor. If the Interested 

Parties are unable to resolve the objection to the timing and schedule for the motion following 

good faith consultations, the Interested Parties may seek a scheduling appointment before the 

Presiding Judge to be held prior to the Return Date or on such other date as may be mutually 

agreed by the Interested Parties or as directed by the Presiding Judge to establish a schedule for 

the motion. At the scheduling appointment, the Presiding Judge may provide directions 

including a schedule for the delivery of any further materials and the hearing of the contested 

motion, and may address such other matters, including interim relief, as the Court may see fit. 

Notwithstanding the foregoing, the Presiding Judge may require the Interested Parties to 

proceed with the contested motion on the Return Date or on any other date as may be directed 

by the Presiding Judge or as may be mutually agreed by the Interested Parties, if otherwise 

satisfactory to the Presiding Judge.  
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APPENDIX “B” 

1. All Participants will have their microphones muted and may only unmute their own 

microphones when they are addressing the Court. When parties are not muted, they must avoid 

making extraneous noise (including for example, typing and shuffling papers) as these noises may 

interfere with the hearing.  

2. Participants must ensure that they participate in the Zoom hearing from a well-lit room so 

that they are easily visible. Participants must also ensure that no filters are active that may distort 

or otherwise conceal their appearance.  

3. Participants must ensure that they participate in the Zoom hearing from a quiet location 

where they (and the Court) will not be interrupted or disturbed during the hearing.  

4. All mobile devices must be turned off or put on silent mode during the hearing. 

5. Participants must refrain from speaking over other Participants.  

6. Participants should make submissions in accordance with the order set out in the agenda. 

If there is a need to make submissions out of sequence, Participants should make a request in a 

manner directed by the Court. The Court may ask Participants to signal when they intend to address 

the Court by raising their hand (either by physically raising their hand or by using the virtual “raise 

hand” feature in Zoom).  

7. Participants must state their name and who they represent before addressing the Court. 

8. Upon entry into the virtual waiting room, each Participant joining by video should identify 

themselves, including any person off camera that may be viewing the video feed. This also allows 

any audio or visual issues to be identified. Each Participant is obligated to immediately notify the 

presiding judge if any additional person joins them in viewing the video feed. 

9. If a Participant intends to rely on any documents, the materials you intend to rely on must 

be served and shared on the relevant CaseLines bundle and all references during the hearing should 

reference the CaseLines page numbering associated with such CaseLines bundle.  
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10. If a party wishes to share certain documents during the hearing, the documents should be 

provided to the Monitors in advance so that it can be added to the agenda and a method for sharing 

can be set up.
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Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 

  Applicant 
 

 
AFFIDAVIT OF MILENA TRENTADUE 

 (Sworn September 18, 2024) 

I, Milena Trentadue, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am the Managing Director of Rothmans, Benson & Hedges Inc. (“RBH” or the 

“Applicant”). I have served in this capacity since February 1, 2024. I have been employed 

with RBH, an affiliate of Philip Morris International Inc. (“PMI”), for over five years. Prior to 

my appointment as Managing Director of RBH, I served as a Director of Commercial 

Deployment from January 2019 to January 2024. Prior to joining RBH, I spent over 20 years in 

the consumer packaged goods industry. 

2. Through my current role as Managing Director of RBH, I am familiar with RBH’s 

operations, financial results and strategies and, as such, have personal knowledge of the 

matters to which I depose in this affidavit. Where I do not possess personal knowledge, I have 

stated the source of my information and believe it to be true. 
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3. I swear this affidavit in support of RBH’s motion for an Order substantially in 

the form attached at Tab 3 of the Applicant’s Motion Record: 

(a) extending the Stay Period (defined below) from September 30, 2024 until and 

including March 31, 2025 (the “Requested Stay Extension Period”); and 

(b) granting such further and other relief as counsel may request. 

4. Capitalized terms used but not otherwise defined herein have the meanings given to 

them in the Second Amended and Restated Initial Order (defined below). 

I. BACKGROUND 

A. The Company and its Business 

5. RBH is a Canadian company that is headquartered in Toronto. RBH and its 

predecessor corporations have been engaged in the business of the production and sale of 

tobacco products in Canada (the “Business”) for over 100 years. RBH is the second-largest 

supplier of traditional tobacco products in the tax-paid Canadian market. RBH manufactures 

and sells cigarettes and fine-cut tobacco as well as distributing pipe tobacco and cigar 

products. RBH also distributes smoke-free alternatives to cigarettes, developed and produced 

by the PMI Group (“Reduced Risk Products”). 

B. Employees and Locations 

6. RBH provides employment or consultant work to approximately 780 people located 

across all ten Canadian Provinces. RBH has its head office in Toronto, Ontario, located in a 

large commercial building that it owns, and it also owns an old manufacturing plant in 

Docusign Envelope ID: 8BD8E099-8B3A-4861-84E6-76BA001962D5
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Quebec City, Quebec (the “Quebec Facility”) where it produces a portion of its finished 

tobacco products. RBH also sources product outside of Canada, including at the more modern 

PMI facility in Mexico, the first PMI production plant in the Americas to achieve carbon 

neutrality. 

7. In response to the changing landscape of the tobacco industry in Canada, over the past 

two decades, RBH has reduced its Canadian workforce and consolidated its three Canadian 

manufacturing facilities into the Quebec Facility. The Quebec Facility, first established in 

1899, has experienced a decline in production volume by approximately 60% since 2016 and 

requires increasing investments to maintain due to, among other things, high employee 

turnover rates and material operating costs. The Quebec Facility currently employs 

approximately 220 employees, the majority of whom are unionized, with a collective 

agreement that expires in February 2025. 

8. RBH employs approximately 370 employees in Ontario. Even with these reductions in 

its Canadian workforce, I believe RBH is the largest employer among manufacturers of tax-

paid tobacco products in Canada although it is the second-largest supplier. 

C. Supply and Distribution Arrangements 

9. RBH indirectly sources the majority of the tobacco leaf used in its products from 

Ontario tobacco growers.  

10. RBH also purchases other non-tobacco inputs used by RBH in the manufacture of 

tobacco products from third party suppliers. Such inputs include cigarette papers, liners, filters 

and packaging materials. 
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11. RBH sells its products through retailers and wholesale distributors and uses the 

services of third parties for logistics and other services, each of whom benefits from RBH’s 

continuing operations either directly or indirectly. 

D. Significant Tax Revenues 

12. The Canadian tobacco market is subject to extensive regulation governing the sale and 

marketing of tobacco products and tobacco-related activities are subject to significant federal 

and provincial taxation. Provincial and federal taxes account for more than 60% of the price 

of tax-paid cigarettes. 

E. The Pending Litigation 

13. While the operations of the Business are stable and cash-flow positive, these CCAA 

proceedings were initiated to address the extensive litigation to which RBH had become 

subject (collectively, the “Pending Litigation”), including: 

(a) Health Care Cost Recovery (“HCCR”) actions initiated by all ten Canadian 

Provinces and asserted by the governments of all three Territories; 

(a) judgments issued in two class action proceedings in Quebec in which RBH is a 

defendant (the “Quebec Class Actions”); and 

(b) a significant number of early-stage actions and legal proceedings in which 

RBH is a defendant or respondent, including the Dormant Class Actions and 

the Tobacco Growers’ Action (each as defined herein and described further 

below),  

Docusign Envelope ID: 8BD8E099-8B3A-4861-84E6-76BA001962D5



5 
 

 
 

relating to the purchase, sale, disposition, distribution, manufacture, production, development, 

design, advertising or marketing of tobacco products, the use of or exposure to tobacco 

products or their emissions, or representations or omissions in respect of tobacco products 

(the “Tobacco Claims”). 

14. As discussed further below, the Pending Litigation involves myriad contested issues 

and significant complexity. In the absence of a global settlement of claims between the 

Tobacco Companies and the requisite majorities of claimants that is implemented by way of a 

consensual CCAA plan, a complex and time-consuming process would likely be required to 

establish and value all outstanding Pending Litigation claims and resolve the many contested 

issues before distributions could be made after a sale or liquidation of the assets. 

Health Care Cost Recovery Actions 

15. Notwithstanding the significant amounts that are collected by the Provinces each year 

in respect of the production and sale of tobacco by RBH, ITCAN and JTIM (collectively, the 

“Tobacco Companies”), the governments of all ten Canadian Provinces have initiated actions 

(each an “HCCR Action” and collectively the “HCCR Actions”), and the governments of all 

three Territories have asserted claims, against the Tobacco Companies and certain of their 

affiliates for the cost of health care benefits that allegedly have been and will be incurred by 

the province in respect of disease allegedly caused or contributed to by wrongfully-induced 

exposure to tobacco products (each an “HCCR Claim” and collectively the “HCCR 

Claims”).  

16. In the HCCR Actions, the Provinces claim hundreds of billions of dollars from the 

tobacco industry. 
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17. RBH vigorously disputes both liability and the calculation of alleged damages claimed 

in the HCCR Claims and there are numerous contested issues, including establishing a 

tobacco-related wrong and issues relating to causation, damages and valuation. Among other 

things, the defendants have raised that the Provinces and Territories do not account for the 

significant revenue they receive in the form of tobacco taxes.  

18. The HCCR Actions were initiated between 1998 and 2015. None of them have 

proceeded to trial. The British Columbia, New Brunswick and Ontario HCCR Actions were 

the most advanced; however, as of March 2019 they remained at the pre-trial discovery stage. 

The remaining HCCR Actions were either in earlier pre-trial discovery stages (in the case of 

Newfoundland & Labrador, Manitoba, Quebec and Alberta) or had yet to proceed to 

discovery (in the case of Saskatchewan, Prince Edward Island and Nova Scotia).  

19. As a result, the HCCR Claims are each contingent claims that would have to be valued 

or accepted by RBH as part of a claims procedure or some other process in order to determine 

whether, and to what extent, the Provinces or Territories may be entitled to vote on, and 

participate in, any plan of compromise or arrangement put forward between RBH and its 

creditors. 
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Quebec Class Actions 

20. The Quebec Class Actions were originally filed in 1998 as separate actions and were 

classified as class actions in 2005 and subsequently consolidated for trial. The Quebec Class 

Actions consist of (i) Jean-Yves Blais and the Conseil québécois sur le tabac et la santé v. 

JTI-Macdonald Corp. et al. (Court File No. 500-06-000076-980) (the “Blais Action”), and 

(ii) Cécilia Létourneau v. v. JTI-Macdonald Corp. et al. (Court File No. 500-06-000070-983) 

(the “Letourneau Action”). 

21. The Blais Action was brought on behalf of individuals residing in Quebec that, among 

other things, smoked a minimum quantity before November 20, 1998 and were diagnosed 

before March 12, 2012 with three specified illnesses allegedly caused by tobacco smoke, 

specifically (i) lung cancer, (ii) throat cancer and (iii) emphysema.1 The class members in the 

Blais Action were divided into three subclasses based on the disease they had been diagnosed 

with. 

22. The Letourneau Action was brought on behalf of individuals residing in Quebec that 

had developed a nicotine dependency. 

23. On May 27, 2015 – approximately 17 years after the civil action was commenced – 

Justice Riordan of the Quebec Superior Court issued a judgment, corrected June 9, 2015 (the 

 
1 The certified class definition (as amended by the Quebec Appeal Judgment), included individuals who met all of the 

following criteria:  

(a) individuals residing in Quebec; 

(b) individuals who have smoked, between January 1, 1950 and November 20, 1998, a minimum of Twelve (12) 
Pack/Years of cigarettes (the equivalent of 87,600 cigarettes) manufactured by any of the Tobacco Companies; and 

(c) individuals who have been diagnosed before March 12, 2012 with: 
(i) Lung Cancer; 
(ii) Throat Cancer; or 
(iii) Emphysema; 

Docusign Envelope ID: 8BD8E099-8B3A-4861-84E6-76BA001962D5



8 
 

 
 

“Quebec Trial Judgment”), awarding compensatory and punitive damages in the aggregate 

amount of approximately $6.858 billion (or approximately $13.529 billion inclusive of 

interest to March 1, 2019) (the “Global Damages Award”) against RBH and its co-

defendants, ITCAN and JTIM (the “Co-Defendants”). 

24. The Quebec Trial Judgment estimated the compensatory damages in the Blais Action 

based on an estimate of the size of each subclass (lung cancer: 72,398; throat cancer: 7,243; 

emphysema: 20,316) and a uniform damages figure for each subclass member (lung cancer: 

$100,000; throat cancer: $100,000; emphysema: $30,000). 

25. In the Letourneau Action, Justice Riordan dismissed the claims for compensatory 

damages, holding that the plaintiffs had failed to meet the conditions for collective recovery, 

and awarded punitive damages of $131 million. However, since the Letourneau class included 

an estimated 918,218 members and the punitive damages awarded therefore represented only 

about $130 per member, the Court refused distribution of an amount to each of the members 

on the ground that it would not be possible and would be too expensive to do so. 

26. RBH and the Co-Defendants have joint and several contingent liability in respect of 

the Global Damages Award less the punitive damages awarded individually against the Co-

Defendants. The trial judge allocated the Global Damages Award as follows:  

(a) 20% was allocated to RBH (or approximately $2.7 billion inclusive of interest 

to March 1, 2019);  

(b) 67% was allocated to ITCAN (or approximately $9.1 billion inclusive of 

interest to March 1, 2019); and  
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(c) 13% was allocated to JTIM (or approximately $1.75 billion inclusive of 

interest to March 1, 2019), 

based on, among other things, the court’s determination of each company’s culpability and 

market share over the class period.  

27. RBH and the Co-Defendants commenced an appeal of the Quebec Trial Judgment 

which was heard in November 2016 and decided on March 1, 2019 (the “Quebec Appeal 

Judgment”). The Quebec Court of Appeal upheld the Quebec Trial Judgment in most 

aspects.  

28. The Global Damages Award is based on estimated subclass sizes. The actual number 

of individuals that apply for and meet the requirements for inclusion in each subclass would 

depend on the outcome of a claims process for eligible class members. 

29. RBH continues to vigorously contest the liability for and quantum of the Global 

Damages Award. As a result of these proceedings, RBH’s right to bring an application for 

leave to appeal the Quebec Appeal Judgment to the Supreme Court of Canada has been 

stayed, and the time periods for it to do so have been extended by a period equal to the Stay 

Period, while RBH pursues a consensual global compromise of all claims against it, including 

the Global Damages Award. 

Dormant Class Actions 

30. In addition to the HCCR Actions, RBH, along with other members of the tobacco 

industry, is a defendant in seven putative class actions for alleged tobacco addictions and 

tobacco-related harms caused by products sold by the defendants: two actions in British 
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Columbia and one action in each of Alberta, Saskatchewan, Manitoba, Ontario and Nova 

Scotia (each a “Dormant Class Action” and collectively, the “Dormant Class Actions”). 

31. The Dormant Class Actions were initially filed in 2009 and 2010. None of the 

Dormant Class Actions has been certified. The Dormant Class Actions were at different 

stages of early development and they face numerous procedural and substantive hurdles. In 

one British Columbia action, the plaintiffs were scheduled to file their class certification 

materials in January 2015, but had not filed them by March 2019. In the putative class actions 

in Ontario, Alberta, Manitoba and Nova Scotia and the other British Columbia proceeding, no 

steps had been taken since January 2010.  

32. RBH vigorously disputes the allegations and claims asserted in the Dormant Class 

Actions.  

Tobacco Growers’ Action 

33. In 2009, the Ontario Flue-Cured Tobacco Growers’ Marketing Board (the “Growers’ 

Board”) filed a putative class action in Ontario against RBH alleging breach of contract and 

seeking damages on the basis that RBH improperly affected the price of tobacco through 

alleged smuggling activities in the early 1990s (the “Tobacco Growers’ Action”). 

34. The class action has not been certified.  RBH vigorously disputes the allegations and 

claims asserted by the plaintiffs in the Tobacco Growers’ Action, who collectively are seeking 

damages in excess of $100 million.  
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II. CCAA PROCEEDINGS 

A. Commencement of CCAA Proceedings 

35. RBH commenced these proceedings pursuant to the Companies’ Creditors 

Arrangement Act (Canada) (the “CCAA”) to prevent disruption of the Business as a result of 

the Pending Litigation, and to enable it to explore a consensual global resolution of these 

litigation claims.  

36. On March 22, 2019, the Court granted an initial order (the “Initial Order”) pursuant 

to the CCAA. The Initial Order, among other things, (i) granted a stay of proceedings in 

favour of RBH with a stay period until and including April 19, 2019 (as extended from time 

to time, the “Stay Period”); and (ii) appointed Ernst & Young Inc. as Monitor of RBH (the 

“Monitor”). 

37. On April 5, 2019, the Court granted an amended and restated initial order (the “First 

Amended and Restated Initial Order”) which, among other things, extended the Stay 

Period up to and including June 28, 2019. The Initial Order was further amended and restated 

by a second amended and restated initial order (the “Second Amended and Restated Initial 

Order”) dated April 25, 2019. A copy of the Second Amended and Restated Initial Order is 

attached hereto as Exhibit “A”.  

38. The Stay Period has been subsequently extended from time to time, most recently 

by an order dated March 26, 2024. The Stay Period is presently extended up to and 

including September 30, 2024. A copy of the most recent stay extension order is attached 

hereto as Exhibit “B” (the “March 2024 Order”). A copy of the associated endorsement 

of the Court is attached hereto as Exhibit “C” (the “March 2024 Endorsement”). 
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B. Mediation Process and Representative Counsel 

Appointment of Court-Appointed Mediator 

39. Pursuant to the First Amended and Restated Initial Order, the Court appointed the 

Hon. Warren K. Winkler, K.C. as an officer of the court to act as a neutral third party to 

mediate a global settlement of the Tobacco Claims (the “Court-Appointed Mediator”).  

Appointment of Representative Counsel 

40. On December 9, 2019, on a joint motion brought by the monitors of each of the 

Tobacco Companies (the “Tobacco Monitors”), the Court issued an order (the 

“Representative Counsel Order”) appointing The Law Practice of Wagner & Associates, 

Inc. (“Representative Counsel”) to represent the interests of the Pan-Canadian Claimants in 

these proceedings. A copy of the Representative Counsel Order is attached hereto as Exhibit 

“D”.  

41. The “Pan-Canadian Claimants” include all individuals who assert or may be entitled 

to assert a claim or cause of action as against one or more of the Tobacco Companies and 

certain of their affiliates in respect of (i) the development, manufacture, importation, 

production, marketing, advertising, distribution, purchase or sale of Tobacco Products (as 

defined in the Representative Counsel Order); (ii) the historical or ongoing use of or exposure 

to Tobacco Products; or (iii) any representation in respect of Tobacco Products, in Canada or 

in the case of the Tobacco Companies, anywhere else in the world, but specifically excluding 

claims: 
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(a) in any person’s capacity as a trade supplier, contract counterparty, employee, 

pensioner, or retiree; 

(b) captured by the Quebec Class Actions; 

(c) captured by the Tobacco Growers’ Action and similar actions against ITCAN 

and JTIM; and 

(d) captured by a deceptive practices class action brought against ITCAN only that 

has been certified in British Columbia.2 

42. The individuals represented by Representative Counsel include those with (i) various 

residual tobacco-related disease claims that fall outside the class definitions in the Quebec 

Class Actions; (ii) various tobacco-related disease claims that are currently the subject of 

uncertified class actions; and (iii) various tobacco-related disease claims for which no 

individual or class proceedings have been commenced. 

43. Representative Counsel was appointed to allow for the interests of the Pan-Canadian 

Claimants to be addressed in an efficient, timely and consistent manner under the exclusive 

jurisdiction of this Court. Pursuant to the Representative Counsel Order, Representative 

Counsel has been authorized to, among other things: 

(a) participate in and negotiate on behalf of the Pan-Canadian Claimants in the 

mediation; 

 
2 Kenneth Knight v. Imperial Tobacco, Court File No. L031300 (Vancouver, British Columbia).  
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(b) work with the Court-Appointed Mediator and the Tobacco Monitors to develop a 

process for the identification of valid and provable claims of Pan-Canadian 

Claimants and as appropriate, address such claims in the mediation or these 

CCAA proceedings; 

(c) respond to inquiries from Pan-Canadian Claimants in the CCAA proceedings; 

and 

(d) perform such other actions as approved by this Court.  

44. Any Tobacco Claims by Pan-Canadian Claimants would be contingent claims that 

would have to be valued or accepted by RBH as part of a claims procedure or some other 

process in order to determine whether, and to what extent, the Pan-Canadian Claimants may 

be entitled to vote on, and participate in, any plan of compromise or arrangement put forward 

between RBH and its creditors.  

Mediation Process 

45. While I do not participate directly in the mediation process, I am updated regularly on 

the process by our counsel. The summary below of the steps taken in the mediation process 

to date and the status of that process is based on the information conveyed to me by our 

counsel. In no way am I disclosing communications made for the purpose of giving or 

receiving solicitor-client advice, nor am I waiving any such privilege.  

46. The mediation is extremely complex and involves numerous parties, including the 

three Tobacco Companies, all ten Provinces, all three Territories, Representative Counsel, 

class counsel in the Quebec Class Actions and plaintiffs’ counsel in certain other actions 

Docusign Envelope ID: 8BD8E099-8B3A-4861-84E6-76BA001962D5



15 
 

 
 

against the Tobacco Companies. The mediation involves multi-faceted issues and claims 

with asserted damages of hundreds of billions of dollars.  

47. Pursuant to the endorsement of Justice McEwen dated May 24, 2019, the mediation is 

confidential and all statements, discussions, offers made and documents produced by any of 

the parties in the course of the mediation process must not be disclosed. A copy of this 

endorsement is attached hereto as Exhibit “E”.  

48. Accordingly, the description of the activities of RBH and the mediation process 

below is general in nature.  

49. To date, the mediation process has included: 

(d) a plenary session in October 2019 and the exchange of mediation briefs; 

(e) each of the Tobacco Companies and their respective Monitors creating data 

rooms to assist the claimants and responding to information requests and 

providing ongoing disclosure to the claimants regarding the business and 

financial performance of the Tobacco Companies;  

(f) participating in meetings directed by the Court-Appointed Mediator and 

engaging in discussions with the Court-Appointed Mediator, the Monitor(s), 

the other Tobacco Companies and/or, when directed and permitted by the 

Mediator, other stakeholders; and 

(g) receiving, reviewing, preparing and providing information and written 

materials from time to time. 
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50. Since the outset of the mediation, RBH has attempted to work collaboratively with 

the Tobacco Monitors, Court-Appointed Mediator, other Tobacco Companies, and other 

stakeholders to attempt to solve the myriad complex and multi-faceted issues that must be 

worked out before a consensual global resolution of Tobacco Claims can be implemented.  

51. RBH believes that progress on a number of these issues has been made. However, 

there are some major remaining issues which RBH views as vital to any consensual global 

settlement of Tobacco Claims. RBH continues to participate in the mediation in accordance 

with the schedule and process designed by the Court-Appointed Mediator in order to resolve 

those issues. 

52. RBH believes that a global settlement that addresses all pending and potential 

Tobacco Claims in a manner acceptable to RBH and the requisite majorities of claimants 

remains the best outcome for the parties since it will end years of litigation, maximize 

recoveries for the claimants and minimize delay and costs for the parties. 

III. BUSINESS UPDATES 

53. RBH has continued to operate its business in the ordinary course during these CCAA 

proceedings, subject to the provisions of the Second Amended and Restated Initial Order. 

54. On May 31, 2023, the Government of Canada announced the new Tobacco Products 

Appearance, Packaging and Labelling Regulations, which are the third phase of plain 

packaging regulations (the “Phase 3 Regulations”), which includes individual health 

warnings printed on individual cigarettes, and a rotation scheme of health-related messaging 

on packaging. So far RBH has complied with the requirements, with updated heath 
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messaging on all tobacco packages effective January 31, 2024, and health warnings on 

individual king size cigarettes effective April 30, 2024.  RBH is working to meet the 

upcoming deadline of printing health warnings on regular size cigarettes by the effective date 

of January 31, 2025. 

55. On April 1, 2024, the Government of Canada announced an inflationary adjustment to 

the Federal Excise Duty on Tobacco products, increasing CAD +$1.49 per 200 cigarettes. 

Subsequently, the Government of Canada announced an additional increase effective April 

17, 2024, of an additional CAD +$4.00 per 200 cigarettes. RBH cigarette volume has 

continued to decline at -10.8% as of year-to-date August 2024. 

56. Significant investments have been and will be required to be made in the Quebec 

Facility given the Plain Packaging Regulations and Phase 3 Regulations as well as the age 

and over-capacity of the Quebec Facility. Investments were incurred this year for the 

replacement and upgrade of equipment to comply with new building regulations and safety 

requirements. RBH investments in the Quebec Facility are expected to continue at a similar 

level in future years. 

57. RBH has been appointed the limited risk distributor of Reduced Risk Products for 

Philip Morris Products S. A. in the territory of Canada. Under this agreement, compensation 

to RBH will be in accordance with the current Reduced Risk Products agreement wherein 

RBH will earn a profit margin based on a percentage of net sales of these products. 

58. RBH has expanded their portfolio of smoke-free products, with the introduction of 

the IQOS ILUMA heated tobacco system in November 2023, as well as the distribution of a 

new 5mL VEEV NOW disposable vaping product in December, 2023. Currently RBH 
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commercializes both heated tobacco and vaping products in all provinces. RBH is selling 

their smoke-free products in indirect retail channel, as well as on their e-commerce platform 

with the exception of Quebec and Nova Scotia due to provincial regulations. 

59. In October 2022, the Government of Canada implemented a Federal Excise Duty 

(“FED”) on vaping liquids. The initial FED rate was CAD $1.00 per 2mL, or fraction 

thereof, for the first 10 mL of vaping substance, and CAD $1.00 per 10 mL for amounts over 

the first 10 mL and require a federal tax stamp for all vaping products sold domestically. 

Effective July 1, 2024, the Government of Canada increased the FED rate by CAD +$0.12 to 

CAD $1.12. 

60. Additionally, as part of the original regulation provinces were offered to join the 

federal vaping tax framework, which would match the federal rate, effectively doubling the 

rate of taxation for vaping products sold in participating provinces. Effective July 1, 2024, 

the jurisdictions of Ontario, Quebec, Nunavut, and Northwest Territories have joined the 

framework, with Alberta, Manitoba, New Brunswick, Yukon, and Prince Edward Island 

slated to join effective January 1, 2025. Products sold in these provinces require unique tax 

stamps as of their effective date, with a 3-month window for the industry to sell through 

existing inventories. 

61. One of RBH’s contracted wholesalers, Wallace & Carey Inc. (“W&C”), who 

represents ~12% of RBH’s total sales, obtained creditor protection under the CCAA on June 

23, 2023. To mitigate collection risks, RBH had a consignment arrangement with W&C, and 

shipments were only released to W&C’s customers after RBH has received payment. In 

March, the Pre-Authorized Debit arrangement with net 0-day term was restored. Invoiced 
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amounts were withdrawn by direct debit upon the receipt of products. Furthermore, an 

agreement was reached with W&C that in the event of payment failure, 7-Eleven will settle 

the amount within 10 days of receipt of a written request from RBH. This agreement will 

remain effective until September 30, 2024, and renewal is in progress. Orders from W&C 

have continued at the business-as-usual level and RBH has not experienced any collection 

failures.  

62. The Canada Border Services Agency (“CBSA”) has launched the CBSA Assessment 

and Revenue Management (“CARM”) system to align reporting and excise payment 

schedules, which will go live on October 21, 2024, and become the official system of record 

for the payment of duties and taxes. RBH’s preexisting customs bonds will be transferred 

over upon the implementation date of CARM.  

IV. STAY EXTENSION 

63. In the time since the Stay Period was last extended, RBH has acted and continues to 

act in good faith and with due diligence in these CCAA proceedings by, among other things: 

(a) continuing to operate its business in the normal course and in accordance with 

the Second Amended and Restated Initial Order; 

(b) meeting with and providing business updates and information to the Monitor 

at its request; 

(c) engaging in the complex multi-party mediation process on the basis directed by 

the Court-Appointed Mediator by, among other things, participating in 

meetings, engaging in discussions with the Court-Appointed Mediator and/or 
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the Monitor(s), engaging in discussions and negotiations with the other Tobacco 

Companies, and receiving, reviewing, preparing and providing information and 

written materials;  

(d) continuing to manage and populate the data room to assist the claimants in the 

mediation process; and 

(e) communicating with counsel for the Monitors and the other Tobacco 

Companies, when appropriate, to ensure the parties’ respective CCAA 

proceedings are procedurally coordinated.  

64. The Stay Period presently expires on September 30, 2024. 

65. Mediation sessions and the confidential discussions underlying a consensual global 

resolution are ongoing. While significant progress has been made to date, additional time is 

required to agree upon and finalize a consensual plan of compromise and arrangement 

between RBH and its creditors, and the associated documents to implement the consensual 

plan. 

66. In the past, six-month extensions have been an appropriate length to support and 

facilitate the mediation discussions given their complexity. At this stage, it is difficult to 

provide a precise estimate of the remaining time needed for completion of these 

proceedings. Given the number of parties and steps to be taken and work to be done, RBH 

anticipates that not less than six months (and perhaps more time) will be required. The 

remaining steps at this stage include completing the negotiations of a consensual CCAA 
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plan, completing a claims process, holding one or more creditor meetings, obtaining a 

sanction order, and implementing the CCAA plan.  

67. Therefore, at this time, RBH proposes a further extension of the Stay Period of six 

months, until and including March 31, 2025.  

V. CONCLUSION 

68. For the reasons stated above, the relief requested in the Order substantially in the 

form attached at Tab 3 of the Applicant’s Motion Record is in the best interests of RBH and 

its stakeholders and is appropriate in the circumstances. 

SWORN BEFORE ME over videoconference 
this 18th day of September, 2024 in accordance 
with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. The affiant was located in 
the City of Toronto, in the Province of Ontario 
and the commissioner was located in the 
Municipality of Central Elgin, in the Province of 
Ontario.  
 

 

  
 

 

MILENA TRENTADUE 

          A Commissioner for taking Affidavits, etc.  
Trevor Courtis | LSO #67715A 
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______________________________ 
A Commissioner for taking affidavits 
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Court File No. CV-19-616779-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)  

THE HONOURABLE    )   TUESDAY, THE 1ST      
      ) 
CHIEF JUSTICE MORAWETZ  )  DAY OF OCTOBER, 2024 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS  
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 

ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC. 
Applicant  

 
 

ORDER  

 (Stay Extension) 

THIS MOTION, made by Rothmans, Benson & Hedges Inc. (the “Applicant”) pursuant 

to the Companies’ Creditors Arrangement Act (Canada), as amended, for an order extending the 

Stay Period (defined below) until and including March 31, 2025 and certain other relief, was heard 

this day by judicial videoconference via Zoom in Toronto, Ontario. 

ON READING the Notice of Motion of the Applicant dated September 18, 2024, the 

Affidavit of Milena Trentadue sworn September 18, 2024, the Sixteenth Report of Ernst & Young 

Inc. in its capacity as Monitor of the Applicant (the “Monitor”), and on hearing the submissions 

of counsel for the Applicant, the Monitor, and such other counsel as were present as listed on the 

participant sheet, no one else appearing although duly served as appears from the affidavit of 

service, filed:  

SERVICE  

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and 

the Motion Record of the Applicant herein and the Sixteenth Report is hereby abridged and 

validated such that this motion is properly returnable today and hereby dispenses with further 

service thereof.  



EXTENSION OF STAY PERIOD  

2. THIS COURT ORDERS that the Stay Period as defined in the Second Amended and 

Restated Initial Order of Justice McEwen dated April 25, 2019 is hereby extended until and 

including March 31, 2025. 

GENERAL 

3. THIS COURT ORDERS that this Order is effective from the date that it is made and is 

enforceable without any need for entry and filing. 

4. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 

and territories in Canada.  

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Applicant and the Monitor, and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are 

hereby respectfully requested to make such orders and to provide such assistance to the Applicant 

and to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to 

this Order or to assist the Applicant and the Monitor, and their respective agents, in carrying out 

the terms of this Order.  

 

 

      

 ____________________________________   
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