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A. Overview

1. Heart & Stroke! files these submissions in response to the relief requested by Ernst
& Young Inc., Deloitte Restructuring Inc., and FTI Consulting Canada Inc. (the
“‘Monitors”) in their respective motions for CCAA Plan Amendment Orders returnable
March 3, 2025 (the “Amendment Motions”). Heart & Stroke opposes the approval of the
respective Third Amended and Restated Plans of Compromise and Arrangement of the

Tobacco Companies (the “Amended Plans”).

2. The Amended Plans do not cure the fatal deficiencies in the scope of the Cy-prés
Foundation. The Cy-pres Foundation does not include reduction and prevention
measures, and the Plans do not provide, appropriately or at all, compensation and
consideration to the FTH Stakeholders. The Plans are not, therefore, fair and reasonable

and cannot be approved.

3. The Amendment Motions do, however, highlight the flexible nature of CCAA
proceedings and the fact that the Plans presented to the Court on January 29, 2025 can
be changed, including to address concerns about fairness, and that the Court can
exercise its equitable jurisdiction to make changes. Accordingly, Heart & Stroke submits
that the Court’s decision on these Amendment Motions, and the Sanction Hearing more

broadly, is not a binary choice between plan approval and a return to litigation.

4. Heart & Stroke’s objective is for the Plans approved by this Court to be fair and

reasonable and to adequately consider and address the interests of Future Tobacco

1 Unless otherwise defined herein, capitalized terms have the meaning provided for in the Responding
Factum of the Heart & Stroke dated January 24, 2025 (the “Responding Factum”).



Harm Stakeholders. Prevention and mitigation measures are clearly appropriate and
necessary to the fairness of the Plans. No meaningful or cogent explanation has been
provided for the exclusion of these measures and Heart & Stroke opposes Plans that do

not include these measures.

5. This Court should reject a forced choice between approving a Plan that does not
include prevention and mitigation measures and one that does. Instead, this Court should

adopt one of the two following paths:

(@) Conditionally approve the CCAA Plans, with or without the proposed
amendments, on the basis the Cy-prés Foundation mandate be revised to
include reduction or prevention measures and if it is not for the Court to be
provided with evidence explaining who objects to the inclusion of these

measures within the mandate of the Foundation and why; or

(b) Directly amend the CCAA Plans to include prevention and reduction
measures with the scope of the Cy-prés Foundation pursuant to s. 6(2) of

the CCAA or this Court’s inherent equitable jurisdiction.

B. Excluding Reduction and Prevention Remains Unjustified

6. Heart & Stroke objects to the approval of the Amended Plans on the same grounds
that it objected at the Sanction Hearing, as detailed in its Responding Factum and in oral

submissions.

7. The Monitors’ Amended Plans and latest reports do not address this absence. It is

glaring that no justifiable explanation has been provided by the Monitors, the Tobacco



Companies, or any other party to explain why the scope of the Cy-pres Foundation
continues to expressly exclude reduction and prevention measures from its mandate. This
omission stands in stark contrast to the undisputed fact that reduction and prevention
measures are the obvious way to provide consideration to those individuals who are not

yet receiving compensation under the CCAA Plans.

8. At the Sanction Hearing, Heart & Stroke discussed whether this Court was caught
in the horns of a dilemma between two bad options: 1) sanctioning the CCAA Plans in
their current form, despite the lack of consideration for uncompensated future tobacco
users; or 2) refuse to sanction the CCAA Plans and return to litigation. Heart & Stroke
submits that if the Court is on the horns of a dilemma, it must understand why so it can
make a fair choice in the circumstances. In this regard, there are two primary potential
objectors to the exclusion of prevention and mitigation measures from the mandate of the

Foundation:

(@) If it is the Tobacco Companies who are objecting to the inclusion of
prevention and mitigation measures, the Court should know why and
understand the concerning context in which that position unfolds. These
proceedings are rooted in the Tobacco Companies being held liable for
prioritized profits over protecting the health of Canadians. If the Tobacco
Companies are taking this same position again by excluding reduction and
prevention measures from the scope of the Cy-prés Foundation, this is
relevant to whether the Plans can be fair and reasonable and a factor the

Court should consider.



(b) If Class Counsel and the Provinces/Territories are objecting to the
inclusion of these measures, this highlights the conflicts of interest
previously raised and set out by Heart & Stroke. The addictive nature of
tobacco will inevitably result in negative health impacts on the FTH
Stakeholders through their continued use of tobacco products, but this
continued use is necessary to pay out existing claims. Class members and
the Provinces/Territories therefore rely on the FTH Stakeholders’ future
use of tobacco products to fund their existing claims at the expense of the
health, well-being and longevity of the FTH Stakeholders. If it is this
inherent conflict that has resulted in the exclusion of reduction and
prevention measures from the mandate of the Cy-prés Foundation, there
are very serious procedural and substantive concerns that impact the
fairness and reasonableness of the Plans. This would be a very important

factor to be considered by the Court.

9. Simply put, if this Court is truly on the horns of a dilemma, it should have the
relevant evidence, information and positions to allow it to determine whether the Plans
are fair and reasonable despite the exclusion of reduction and prevention measures. The
Court would then be in a position to make a fully informed decision on what choice to

make.

C. The Court Can Modify the Cy-prés Foundation’s Mandate

10. Just as the Monitors request this Court to exercise its equitable jurisdiction and

statutory powers to accept an 11" hour amendment to the CCAA Plans, Heart & Stroke



emphasises that this Court has the jurisdiction to cure the limited mandate of the Cy-prés

Foundation.

11.  As previously advanced by Heart & Stroke at the Sanction Hearing, this Court may
exercise its inherent equitable jurisdiction in this regard. The Court is also specifically
empowered to amend the scope of the Cy-prés Foundation under s. 6(2) of the CCAA

which states:

Court may order amendment

6(2) If a court sanctions a compromise or arrangement, it may order

that the debtor’s constating instrument be amended in accordance

with the compromise or arrangement to reflect any change that may

lawfully be made under federal or provincial law.? [emphasis added]
12. There is limited jurisprudence interpreting s. 6(2) and the scope of “constating
instrument” therein and the CCCA does not define this term. However, “constate” is
commonly understood to mean “to establish”® and “instrument” is defined broadly in
Black’s Law Dictionary, 12t edition:

Instrument 1. A written legal document that defines rights, duties,

entitlements, or liabilities, such as a statute, contract, will, promissory

note, or share certificate.*
13. An finstrument’ is also generally understood to “embrace contracts, deeds,

statutes, wills, Orders in Council, orders, warrants, schemes, letters patent, rules,

regulations, by-laws...”.>

2 CCAA, s. 6(2).

3 The Oxford English Dictionary, 2025, s.v. “constate”.

4 “Black’s Law Dictionary, 12" ed, s.v. “instrument”.

5 Edward Beal, Cardinal Rules of Legal Interpretation 55 (A.E. Randall ed., 3d ed. 1924)



14.  Here, the Terms of Reference for the Cy-Pres Foundation becomes a “constating
instrument” of the debtors on a go-forward basis because it is a legal document that
defines rights and duties for the Tobacco Companies as they emerge from these
proceedings. The Court therefore has the jurisdiction under s. 6(2) of the CCAA to amend

s. 9(3) of the CCAA Plans to ensure it is fair and reasonable at the time of sanctioning.

15.  This Court may also rely on its equitable jurisdiction to amend the Plans to include
reduction and prevention measures in the Cy-prés Foundations’ scope. Courts in CCAA
proceedings have an inherent and equitable jurisdiction to advance the purposes of the
CCAA.S It is also recognized that CCAA courts will in some cases be called upon to
assess the broader public interest engaged by aspects of a restructuring.” On that basis,
Heart & Stroke submits that this Court should exercise its equitable discretion to amend
the CCAA Plans to include prevention and reduction measures in the mandate of the Cy-

pres Foundation.

D. Relief Requested

16. Based on the foregoing, Heart & Stroke objects to the Monitors’ Amendment

Motions and requests either of the following relief:

(@ Conditionally approve the CCAA Plans, with or without the Proposed
Amendments, on the basis that the Cy-prés Foundation mandate is

revised to include reduction or prevention measures and if it is not for the

6 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 at para 64 [Century Services].
7 Century Services at para 60.


https://canlii.ca/t/2dz21#par64
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Court to be provided with evidence explaining who objects to the inclusion

of these measures within the mandate of the Foundation and why; or

(b) Directly amend the CCAA Plans to include prevention and reduction
measures within the scope of the Cy-pres Foundation pursuant to s. 6(2)

of the CCAA or this Court’s inherent equitable jurisdiction.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2nd day of March 2025.
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