Court File No. CV-09-8062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER of a Plan of Compromise or Arrangement
of TERRACE BAY PULP INC.

Applicant

AFFIDAVIT OF RUSSELL YORK
(Sworn October 13, 2009)

I, RUSSELL YORK, of the City of Thunder Bay, in the Province of Ontario,
MAKE OATH AND SAY AS FOLLOWS:

1. I am the Vice President and Treasurer of the Applicant, Terrace Bay Pulp Inc.
(“Terrace Bay™), and as such have knowledge of the matters deposed to in this
Affidavit. Where this Affidavit is not based on my personal knowledge, it is
based on information and belief, the source of which I have identified and I verily

believe such information to be true.

2. This Affidavit is sworn in support of Terrace Bay’s motion returnable October 16,
2009 for, among other things, an order extending the stay of proceedings (the
“Stay Period”) pursuant to the Initial Order of this Honourable Court dated
March 11, 2009 (the “Initial Order”), a copy of which is attached hereto as

Exhibit “A”, until November 2, 2009.

12331677.1

Y }
FEY IR




3. The Stay Period has been extended from time to time since the issuance of the
Initial Order and most recently until October 19, 2009 pursuant to the Order of the
Honourable Madam Justice Hoy dated September 29, 2009 (the “September 29
Order™), a copy of which is attached hereto as Exhibit “B”. In support of the
September 29 Order, Terrace Bay filed my Affidavit sworn September 25, 2009
(the “September 25 Affidavit™), a copy of which, without Exhibits, is attached

hereto as Exhibit “C”.

4. As described in greater detail in the September 25 Affidavit, Terrace Bay operates
a pulp mill (the “Mill”). When these CCAA proceedings (the “CCAA
Proceedings”) were commenced, Terrace Bay was the dominant employer for the
Town of Terrace Bay, Ontario, and the nearby community of Schreiber, Ontario.
A study conducted by Terrace Bay has estimated that when Terrace Bay and its
supporting mills are operational, it supports economic development and stability
in 14 communities and 16 First Nations and it is responsible for the creation of

8,000 jobs in Northern Ontario.

5. During the CCAA Proceedings, Terrace Bay has sold and shipped its existing
finished pulp inventory and taken steps to preserve and maintain the Mill and
related machinery and equipment in order to preserve and protect these assets

from any damage which could affect its value to a potential purchaser.

6. Further, Terrace Bay and the Moﬁitor have held discussions with parties who
have expressed an interest in purchasing and/or financing Terrace Bay with a

view to restarting the Mill. However, the depressed state of the forestry and pulp
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industries during the CCAA Proceedings has made these efforts more challenging
than in more normalized circumstances. This has been worsened by global

economic conditions which have limited Terrace Bay’s access to credit markets.

7. Accordingly, to date, Terrace Bay has been unable, to secure financing or a
purchaser which would allow the Mill to restart and to facilitate Terrace Bay’s

exit from the CCAA Proceedings.

8. As described in the September 25 Affidavit, Terrace Bay believes that the Mill is
a viable operation in more normalized and stable market conditions and that an
immediate liquidation of its operations would not be optimal for obtaining value
for all stakeholders. In light of the significant consequences for the Town and the
region, and all stakeholders, Terrace Bay believes that it is prudent that it
continue to work together with the Monitor to continue to explore its options with
a view to preserving Terrace Bay as a viable ongoing concern. Significant recent
improvement in pulp markets may assist the ongoing efforts to secure the

necessary financing to restart the Mill.

9. As described in the September 25 Affidavit, Terrace Bay has recently been
engaged in discussions with a potential non-traditional term loan lender. These
discussions have continued since the granting of the September 29 Order and are
being conducted with a view to restarting the Mill and avoiding a potential
liquidation and permanent shut-down of Terrace Bay’s operations. These

discussions have not yet resulted in a commitment to provide financing and the
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10.

11.

12.

potential lender has requested additional time for discussion and exchange of

information.

Accordingly, in order to determine if there are any viable options, particularly
with respect to the potential term lender which would facilitate a restart and/or
sale of the Mill, Terrace Bay requires an extension of the Stay Period until
November 2, 2009. Terrace Bay believes that if this extension is granted, it will
be in a better position to advise the Court of potential options moving forward
regarding the Mill, including any possibilities with the term lender, and if

necessary, a liquidation or permanent shut-down of the Mill.

On this motion, Terrace Bay also seeks the Court’s authorization and direction for
Terrace Bay and the Monitor to consent to an extension for the period for certain
First Nations (the “Judicial Review Applicants™) to perfect their Application to
Divisional Court for Judicial Review (the “Judicial Review Application™), a copy
of which is attached hereto as Exhibit “D”. The Judicial Review Application is
an ongoing matter related to the Sustainable Forest License held by Terrace Bay

with respect to the Kenogami Forest.

The Judicial Review Applicants are required to perfect the Judicial Review
Application by December 31, 2009. In light of these ongoing CCAA
Proceedings, Terrace Bay is prepared to consent to the request by the Judicial
Review Applicants to extend the time period for perfection until December 31,
2010 and to lift the stay of proceedings, if necessary, for the purposes of

perfection of the Judicial Review Application only. The Judicial Review
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Applicants wold:contitiié to be-prohibited froni otherwiie proceeding with.the
Judicial Review Application,
13.  This Affidavit is therefore made in support of Terrace Bay’s motion for, among

other things, an exténsion of the Stay. Period until November 2, 2009 and for no

other or improper pirpose.

SWORN BEFORE ME 2t the City of:
Thunder Bay, in the Province of Ontario

f“

this %%f %2009‘
L,
Nt , Cd

I L T

RUSSENRVORK.

Jenniter Marle Lohids, a Commissioner, etc.,
Province of Ontarlo, while a Student-at-Law.
Explres August 42, 2012, :

123316711




T'LL9TEETT

jueorddy oy} I0J SI0AmMe ]

£597-£98 (91¥) xeq
LyTy-£98 (919) ‘1L
D6L99V#DONST MBIDHITA [9LYIIIA]

£597-€98 (91+) ‘xeq
9962-€98 (914) ‘I2L
INSYESE #ONST WIYIBHIA duLdYIL]

£597-£98 (91%) :xeq
8567-€98 (91+) ‘IPL
APPELT #ONST YN epwed

6V1 ISIN oLeuQ ‘0juoIo],
1S9\ 1IN0 S0ISWO]) ‘G7 Xog
dTINOUAVYD ® STASSVD ‘MDIVId

(6007 ‘ST 19q032( WIOMS)
SMOA TTASSNAY A0 LIAVALAAV

OJUOIO0 ], 18 POOULITIOD SUIPasoold

LSTT TVIOUHININOD
HOLILSASL 40 LHN0D 40rdddNs
OI¥VINO

jueorddy

"ONI d'1Nd AVE HOVIIIL 40 INHWHONVIIY d0 HSINOEdNOD 40 NVId V 40 JHLLVIN dHL NI ANV
9€-0 9 6861 “D'S™Y LDV INAWADNVIIV SYOLIATYD STINVINOD HHL 40 JHLIVIN HHL NI

TO00-C908-60-AD "ON 9[t {0y



Exhibit “A”




‘.r" L
SRR

W,

Court File No. CV-02-8062-Q0CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) WEDNESDAY, THE 117
)
JUSTICE MORAWETZ ) DAY OF MARCH, 2009

N THE MATTER OF THE.COMPANIES' GREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. ©-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TERRACE BAY PULP.INC.

INITIAL ORDER

THIS APPLICATION, made by the Applicant, pursuant to the Con_rpﬁnfe,s*’ Creditors
Arrangement Act, R.8.C. 1983, c. C-36, as amended {the "CCAA")-was heard this day at 330
University Avenue, Toronto, Ontatio,

ON READING the affidavit of Russell York-sworn March 10, 2009 and the Exhibits
fhereto afid on hearing the submissions of counset for the Applicant and counsel for Nexcap
Firiarice Corporation: (“Mexeap™), and-on reading the consent of Ernst & ¥oung Inc. to actas
the Monitor (the “Monitor™),

SERVICE

1. THIS COURT ORDERS that thetime for service of the Nistice of Application and-the
Application Record is héreby abridiged so that this Apﬁli‘éation'i'szpropefiyf réturmable today
and hereby dispenses with Further service theriof, .

122803696
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APPLICATION

9. THIS COURT ORDERS AND DECLARES that the Applicant is a company to which
the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicant shiall liave the anthority to file and may,
subjectto further order of this Coutt, file with this Court a plan of comprorise or arrangement
(hereinafter referred toas ihe “Plan") between, inter afia, the Applicant and dne or miore

classes of its secuted and/or unsecured creditors as it deéenss appropriate.

POSSESSION OF PROPERTY AND OPERAFIONS

4. THIS COURT ORDERS that the Applicant shall remain in possession and control of
its current and future assets, underialdngs and properties of every nature and kind whatsoever,
-arict wherever situdté including ali proceeds theieof (the “Property™). ‘Subject to forther Order
pfthié'(lanrt,; the Applizaut shall contiyoé {o.catry ¢n business irf 2 manner consistent with the
preservation of its businéss (the “Business”™) and Property. The Applicant shall be authorized
and empowered to continug to féfain and employ the:employees, consultants, agents, expexts,
accountants, counsel and such other persons (colleetively "Assistants™) cugrently retained or
‘employed by it, with liberty to retain such forther Assistants as it deems ressonably necessary
g desirablé in the ordinary course-of business or for the earrying out of the terms of this
Order,

5. THIS COURT ORDERS that the Applicant shiall pay the following expenses whethier
ingurred prior to or after this Order:

(a) =l outstandingand future wages, salaries, erfiployee and pension benefits,
vacation pay, and expenses payable on-or afler the date of this'Order, but not
severance and tepmination pay, ift each case inelired in the ordinary course of
business.and consistent with existing cdmpensation policies and arangements;.

{b)  the fees and disbursements of any Assistants retained or employed.by the’
Applicant inrespect of these proceedings, at their staiiddrd rates and charges; and

12280389.6
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(0  monthly interest toNexcap on the outstanding indebtedness at the rate of 7.6% as
preseribed by the Credit Agreement dated July 26, 2007 along with all reasonable
costs and fees at standard rates and charges permitted thereunder;

provided that unless specifically contemplated by this paragrapb, the Applicant shall only
be entitled (but not required) to pay costs and expenses that were incurred before the date
of this Order to the extent that such costs and expenses are deemed necessary for the
preservation of the Property andfor the Business by the Applicant, the Monitor and
Nexcap, or upon further order in these proceedings.

6.  THIS COURT ORDERS tlia, except a3 otherwise provided o the contrary herein, the
Applicant shall be entitled but not required to pay all reasonable expenses incurred by the
Agpplicant in earrying 6n the Busiriess in the ordinary course afier this Order, and in edrrying
out th provistons of this Order, which-expenses shall inelude, without jimitation:

(& all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Businéss hicluding, without limitation; payments on-account
-of insuramee (including dirgctors and officers insurance), maintenance and
seciriti services; and

(b)  payment for goods or services actually supplied to the Applicant following the
date of this Order,

7. TITIS COURT ORDERS that the Applicant shall remit, in accordance with legal

requirements, or pay:

(s) anystatutory deemed] trust amouts in favour of the Crown in right of Canadaor
of anry Province thereof or any other taxation avthority which are required to be
deducted from employess' wages, ingluding, without Uraitation, ambonnts in
respeet of (i) employment insurance, (if} Canada Pension Plan, (ifl) Quebes
Pension Plan, and {iv) intoshe taxds; '

12280369.6
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(b)  all goods and services or other applicable sales taxes {collectively, "Sales Taxes”)
vequired to be remitied by the Applicant in cennection with the sale'of goods and
services by the Applicant, but anly where such Sales Taxes are acerued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
dfter the date of this Order, and

(©)  anyamount payable 1o the Crown in right of Canada or of any Province thersof or
any political subdivision thereof or any other taxation autharity in respect of
miinicipal realty; muhicipal business or other taxes, assessments of levies of any
nature or kind which are entitled at law.to be paid in priority to claims of secured
ereditars and vwhich are attributable #0 or in respect of the carrying on-of the
Business by the Applicant.

8, THIS COURT ORDERS that, except as specifically permitted herein, the Applicant is
hereby directed, until further Order of this Coiurt: (a) to make no payments of principal,
imterest thereon or-otherwise o accouint of amounts owing by the Applicant to any of its
creditors-as of thisdaié, except that the Applicant is entiiled to pay to Nekcap any surplus
amounts in permanent reduction of outstanding prineipal after estimated operating costs; {b) te
grant 1o security interests, trust, liens, charges or encunibrances upon or in réspect of any of
its Property: (¢) to not grant credit or incur liabilities except in the ordinary. courge of the
Business; (d)to pay- to Nexcap the amount-of $3.300,000 currently in treasury bills pledged to
providers of wtilities upon release from such pledges and maturity of the. treasury bills; and

{€) to mainizin $1 760,000 in 2 separate: segregated interest bearing account.

9, THIS COURT ORDERS that the:Appticant shall not cease 1o provide water supply
services to the Town of Terrage Bay other than with-court approval on 2 weels notice ta fhie

Town.of Terrace Bay.

RESTRUCTURING

0. THIS COURT ORDERS that the Applicant shall, subjest to'the terms ofthis Qrder,

have the right to:

122803696
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(@) permanently or temporarily cease, downsize or shut down any of its business or
operations and io.dispose of redundant or non-material assets fiot exceeding
$250,000 in any one iransaction or $1,000,000 in the aggregate;.

(t)  terminate the employment of such ofits employees or temporarily lay off'such of
its employees as it deems appropridte;

{c) repudiate such of its arrangements or agreements: of any nature whalsoever,
whether oral or written, as the Applicant decins appropriate and with the consent
of the Meanitort; and

(d) pursueall avenues of refinancing and offers for material paris of its Business or
Property, in wholg or part, in aceordance with the Solicitation Process approved
herein at paragraph 33, subject o, prior approval of this Court being obtained
before any material refinancing or any sale(except as permitied by subparagraph
(a), above),

(&) proceed with an orlerly Hquidation of such Property a5 the Applicant deems
necessary or appropriate, including retaining any liquidator or advisorin
connection therewith;,

) sell, convey, transfer, assign, leass, ar in any other manier dispose-of the
Property, or any part-or-parts thereof in the ordinary course of business without
the specific approval of this Court;

ali of the forepping to permit the Applicant to-proceed with an ordedy restructuring of the
Business. (the "Restructuring™).

NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY
11, THIS COURT ORDERS that unti] and inctuding April 10, 2009, or such later date-as

this Courf riray order (the "Stay Period”), no proceedinig or enforcement process in any court
or tribitiial (each,a "Procesding!"} shall be sommenced or continued against or in respect of
thie Applicarit ot thé Monitor, or affecting the Business or the Property, except with the-writlen
conscat of the Applicait dnd the Monitor, or with leave of this Court, and any and all
Proceedings currently under way agdinst or in-respect of the Applicantor affecting the
Business ot the' Property arehereby stayed and suspended pending fiurther Order of this Court.

122803696
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NO EXERCISE OF RIGHTS OR REMEDIES
12.  THIS COURT GRDERS that during the Stay Period, all rights and remedies.of any

individual, firm, corporation, governmental body or ‘agency, or any other entities, including
warehousemen, storers or bailees (all of the foregoing, collectively being "Persons" and each
being a "Person”) against or in respect of the Applicant or the Monitor, oraffecting the
Business or the Property, are hereby stayed and suspended except with the written consent of
the Applicant and the Monitor, or leave of this.Court, provided that nothing in this Qrder shall
(i) empower thie Applicant fo carry on gy business which the Applicant is not lawfully
eﬁﬁtled 1o varry on, (i) exempt the Applicant from compliance with statutory or regulatory
provisions relatiag 1 health, safety orthe environment, (iii) prevent the filing of any
regisiration to preserve or re-perfectan existing security interest, or {(iv) prevent the

registration of a clairm for lien,

NO INYERFERENCE WITH RIGHTS

13.  THIS COURT ORDERS that dur'mg‘thé Stay Period. nio Person shall discontinue, fail
{0 honour, alter, interfere with; répudiate, terminate or tease 10 perform any right, renewal
right, contract, agreenient, licence or pexmit in favour of or held by the Applicant, and the
-Applicaut shall bie entiiled 10 possession of its Property, wherever, sityate, without eny
interference of any kind from any Person éxoept with the written consent of the Applicant and
the Monitor, or leave Of this:Court.

CONTINUATION OF SERVICES,

14, THIS COURT ORDERS thatduring the Btay Period, all Persons having oral or written
agreements with thaApp’Iié:a‘nt’ or statutbry or reguiatory mandates for the supply of goods.
andlor services, inchiding without limitation all computer software, communication and other
data services, centratized banking services, payroll services, insurange, transportation,
services, utility or.other services to the Business or the-Applicant, are hareby restrained until
further Order of this Courl from discontinuing, altering, interfering with or termiriating the
supply of such goods or sexvices as may be required by the Appligant, and that the Applicant
shall be cntitled to the confinued use of ity current premises, telephone numbers, facsimile

numbers, internet addresses and domain names, provided in-each case that the-nonmal prices

122803696
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or charges for 4ll such goods or services received after the date of this Order.are paid by the
Applicant in accordance with normal payment practices of the Applieant or such other
practices ds may be agreed upon by the supplier or service provider and each of the Applicant
and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS'

15.  THIS COURT ORDERS that, notwithstanding anything else contained herein, no
creditor of the Applicant shall be under any obligation afier the making of this Order to
advance or re-advance any monies or otherwise. extend any credit to the Applicant, Nothing in
this:Order shall derogate from the rights conferred and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

16.  THIS COURT ORDERS that during fhe Stay Period, and exceptas permitied by
subsection 11.5(2) of the. CCAA, no Proceeding may be commenced or contintied against any
of the fopmer, current ot firure divectors or officers of the Applicant with respect to any claim
against the directors or officers that arose befare the date hereof and that relates to any
obligatiots of the Applicant whereby the directors or officers dre ‘atleped underanylaw-to be
liable in, their capacity as direvtors or officers for the: paymerit or performance ofsuch
eblipations, until 2 compromise or arrangement in respect vf the Applicart, if one is filed, is
sanctionod by this Court or is refused by the creditors ofithe Applicant or this Comt.

DIRLCTORS' AND OFFICERS! INDEMNIFICATION AND GHARGE

17.  THIS COURT ORDERS that the Applicant sliall indempify its dire¢tors and officers
from all ‘eleims, costs; charges and expetisésrelating to the failare of the Applicant. after the
date hereof: to make: payments of the nature referred to in subiparagraphs 5(3), 7(a), 7(b) and
7(e) of this Order which tiey snstain or ineur by reason of or in relation to their respective
capacities 4s directors and/or officers of tlie Applitant except to the exktent that, with respect to
any-officer or director, such officer or director has actively participated in the breach of any

related fidutiary duties.ar has been grossly negligent or guilty of wilful misconduct.

18.  THIS COURT ORDERStat the directors and officérs of the Applicant shall be-
‘rititled to the benefit of and are iereby granted d chrge (the "Directors’ Charge™).on the

'12280369.6
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Property, which charge shall not exceed ai aggregate amount of $2,500,000 as security for the
indemnity provided in paragraph 17 of this Order. The Directors™ Charge shall have the
priority set out in paragraphs 29 and 31 herein.

19.  THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, () no insurer shall be entitled to be subrogated to or claim
the benefit of the Directors’ Charge, and (b) the Applicant's directors and officers shall only be
entitled to the benefit of thie Directors’ Charge to the extent that they do not bave coverage
under any directoss"and officers' insurarice policy, or to the extent that such coverage is
insufficient to pay amounts indemnified in accordance with paragraph 17 of this Order.

APPOINTMENT OF MONITOR

20. TIOS COURT ORDERS that Ernst & Young Inc. is hereby appointed pursuant to the
‘CCAA as the Monitor, an offices of this Court, to monitorthe Property and the Applicant's
conduct of the Business with the powers and obligations set out irj the CCAA orset forth
herein and that the: Applicatt and its shareholdes, officers, directors, and Assistants shall
advise the Monitor of all mdterial steps taken by the Applicant pursuant to this Order, and
shall co-operate fully with the Monitor in the exercise of its powers and discharge of its-

obligations.

23, THIS COURT ORDERS that the Monitor, jn addition to its prescribed rights and
obligations under the CCAA, is hereby direcied and empowered to:

() inornifor the Applicant's receipts and disbirsemeris and report on a weekly basis
toNexcap;

(h)  weportto this Courl at such times and intervals as the Manitor may deem
appropriate with respect to matters relating to the Property, the Business, and such
«other matters as may. be.relevant to the proceedings herein;

(c)  assistthe Applicant, to the extent required by the Applicant, irv'its dissemination,
to' Nexcap (and its financial adviscr, PricewaterhouseCoopets Inc. (*PwC”)j and
1o. Lucky Star Holdings Ing, (the “Secured Creditors?) and their counsel ona
periodic basis (and no/less thais weelkly) of financial and other information as.

32280369.6
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agreed tp between the Applicant and the Secured Creditors which may be used in
these proceedings including reporting ‘an a basis to be agreed with the Secured
Crediters;

advise the Applicant in its preparation of the Applicant’s cash flow starements and
reporting rec';tﬁré’d by the-Secured Creditors, which information shall be reviewed
with the Monitor and delivered to the Secured Creditors and their counsel.ona
petiodic basis (and no loss than weskly) as agreed o by the Seoured Creditors;

advise the Applicaitt 3h its development of the Plan and any amecndments to the
Plan;

assist the: Applicant, ta the extent required by the Apphicant, with the holding and
adiministering of creditors® or shareholders’ meetings for voting on the Plan;

have full and corpléte actess to the beoks, records and management, employees
and advisors of the Applicant and to the Business and the Properly to the extent
required fo pérfonn its duties arising under this Order;

b at libeity to engage independent legatl counse! or such other persons as the
Monitor deemny necessary or advisable respecting the exercise of its powers and
performance ofits obligations under this Order, including being at liberty to retain
and utilize the services of entities related to the Monitor as may be necessary to
perform.its duties herennder;

‘zonsider, and if deemed advisable by the Monitdr, prepare a repart aid
assessment on the Plan; :

advise.and assist the Applicant as requested in its negotiations and diseussions.
‘with suppliers, customers; creditors and othet stalceholders;

assist the Applicant in thé.condudt of any solicitation: process or processes as the
Applicant may consider necessary or advigable to gell the'Property and Business
or-any. past thereof, including pursuant to'the Solicitation Pracess approved
‘heretn;

perfonin such otherduiies-as are required by this Order or by this Court from tme
te time; and

DOCSTOR: 1176466\
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(m} facilitate access by Pw( 10 the pulp mill site to conduct a field sxamination for
Nexcap.
22.  THIS COURT ORDERS that the Monitor shall not take possession of the Property and
shall take no-part whatsoever in the management or supervision of the mariagement 6f the
Business and shall not, by fulfilling its obligations hergunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part therenf.

23.  THIS COURT ORDERS that nothing herein eontained shall require the Monitor to
necupy or totake control, care, charge, possession or management {separately andfor
collectively, “Possession”) of any of the Property that might be environmentally
contaminated, might bé 4 pollutant or a contaminant, or might cause orcantributerte a spill,
discharge, release or déposit of a substance confrary to.any federal, provineial or other law
respecting the protection, conseivation, enhancerent, femediation or rehisbilitation of the
environment or relating ta the disposal of waste or other dotitamination including, without
limitation, the Canadian Ewvirorirental Protection.del, the Ontario Environménial Protection
Act, the Ontario Worer Resdurces Aut, or the-Ontario Occupativital Health and Safery der and
regulations thereunder (the "Environmental Legislation”), provided however that nothing
herein shall exempt the Monitor from any duty to report or make disclosure imposed by
applicable FEuvironmental Legislation. The Monitor shall not, as a result of this Order or
anyihing done in pursuance of the Moniter's dusties and powers-under this Order, be deemed to

‘be in Possession of any of the Property within the meaning of any Environmental Legislation,

24. THIS COURT ORDERS that that the Wlonitor shall pravite the Secured Credifors and
any other credifor of the Applicirit with information provided by the Applicant:ih tesponseé 10
reasonable requests for information made in writing by such creditor addressed to-thie Momitor.
The Monitor shall not have any resporisibility or liability with respect to the informétion
disseminated by it pursuant fo this paragraph. In the ¢ase of information that the Monitor has
been advised by the Applicant is corfidéntial, the Monitor shall not provide such information
to-creditors unless otherwise directed by this Court or en such ferms ds the Monitor and the

Applicant may ngree..

122803696
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25, THIS COURT ORDERS that, in addition o the rights and protections afforded the
Monitor under: the CCAA or as an officer of this Court, the Monitor shall inctr no liability or
abligation as a resnlt of its-appointnient or the carrying out of the provisions of this Order,
save and except for anty gross negligence or wilful misconduct on its part, Nothing.in this
Order shall derogate fromi the protections afforded the Monitor by the CCAA or any
applicable legislation.

26.  THIS COURT ORDERS that the Monitor, counse] to the Monitor and courigel to the
Applicant shall be paid their reasonable-fees and disbursenients, in each case at their standard
rates andl charges, by the Applicant as part of the costs of these proceedings. The.Applicant is
hereby anthorized and directed to pay the accounts of'the Moriitor, consel for the Monitor
and cotmsel for the Applicant on-a weekly basis.

27.  THIS COURT ORDERS that the Manitor and its legal counsel shall pass their
gecounts from tithe to time, and for this purpose the aceounts of the Monitor and its legal
counsel are hereby referred to a judae of the Commietcial List of the Ontaric Supstior Court of
Justice.

28.  THIS COURT ORTIERS that the Monitor, counsel io the Monitor, if any, and the
Applicant’s counsel shall be entitled to-the benefit of and are hereby granted a charge {the
“Administration Charge™) on the Property, which charge shdll not iiceed an aggregate
amount of §750.000, as security for their professional fees and disbwrseménts incurred atthe
standaed rates and charges ofthe Monitor and such connsel, both before and after the making
of this: Qrder'in reapest of these proceedings, The Administiation Charge shall hiave:the
priority. set qut i paragraphis 29 and-31 hereof.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER
29.  THIS COURT ORDERS that the priorities.of the Diisectors” Charge, and the

Administration:Charge, as among them, shall be as Follows:
First — Administration Charge (ta the maximum amonnt of $750,000); and

Second - Directors” Charge: (to the maximum aftount 9f'$2,500,000).

12280369:6
DOCSTOR: 1170466\
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30. THIS COURT ORDERS that the filing, registration or perfection of the Directors’
Charge.and the Administration Charge (collectively, the “Charges™) shall fiot be required, and
that the Charges shall be valid and enforceable for all purposes, including e$ against any right,
title or interest filed, registered, recorded of perfecied subsequent to the Charges coming mto

existence, notwithstanding any such failure to file, register, record or perfect.

31.  THIS COURT ORDERS that each of the Direétors® Charge and the Administiation
Charge (all as constituted and defined herein} shall constiture a charge on the Property and
such Charges shall rank in prierity o all other secirity interests, trusts, liens; charges and
‘encumbrances, statutory or otherwise (collectively, "Encumbrances”) in favour of any Person,
with the. exception that the Directors’ Charge shall rank subordinate to the valid security
interests of Nekcap.

32 THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be-approved by this Cowt, the Applicat shall.nat grant any Enénnbrances over any
Property that rank in prierity to, ot paFi passu with; the Direttors” Charge or'the
Administration Charge, unless the Applicant also obfains the prier written consent of the
‘Monitor and:the bensficiaries of the Direciors’ Charge and the Administration Charge. or
farther Order of this, Court.

33.  THIS COURT ORDERS that the Charges shall not be.rendered invalid or
unenforcenble and the rights and remédies.of the chargees entitled tothe benefit ofthe
Charges (collectively, the "Chargees") shall not gtherwise be limited of impabred inany. way
by (a) the pendency of thise proceedings and the declarations of inselvency made herein; (b)
any application(s) for bankruptey order(s) issued purseant o the Bankrugitcy and Insolvency
Act(“BIA™), or any bankruptcy erder made pursuant to such applications; (¢) the filing of any
assignmerits for the: general benefit of creditors iade pursnant to the BEA; (d) the provisions
of any federal or provincial statutes; or (&) any negative ¢ovenants, prohibitions or other
similar provistons with respectto bﬁrrgwi,ng:;,-ineuxring debt or the crealion of Encumbrances,
contained in any existing loan documents, lease, sublease, offer to lease ar otiiér agreement
(collectively, an "Agresment") véhich binds the Apphicant, and niotwithstanding any. provision
.t the confrary in any Agreement:

12280369.6
DOESTOR: 1170466\
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(2) neither the creafion of the Charges nor the execution, delivery, perfection,
registration or performance of any docuiments or agreements in respect thereof
shall create or be deemed to constitute a breach by the Applicant of any
Agreement to which it is a party;

(&)  none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the creation of the
Charges, or the exceution, delivery or performance.of any agreements or
cbligations in respect thereof, and

()  the granting of the Charges do not and will not constitute fraudulent preferences,
fraudulent conveyances, oppressive conduet, settlements or ather challeageable,
voidable or reviewable transactions under any applicable law.

APPROVAL OF AGREEMENT WITH BUCHANAN FOREST PRODUCTS LTD.

34.  THIS COURT ORDERS that the Applicant be-and is hereby entitled to enter into such
arrangernents for the purchase of log and chip inventery owried by Buchanan Forest Products

chip inventoryis approved by the Monitor and Nexcap, or, failing which, is approved by the
Court.

APPROVAL OF SOLICITATION PROCESS

35, THIS COURT ORDERS that the' Monitor and the Applitant are hereby authiorized to
conduct aprocess for the soligitation of offers for a financing or a sale of the Property (the
“Sglicitation Process™); and ate-atithorized to take sich steps as dre necessary or.advisable in
éarrying out the Solicitation Process in.accordance with the following tinietable, with such
modifications, amendments or extensions of ime-as the Applicarit and-the Monitdr ray deem

appropriate in the circumstances:

(8)  Prepawmtion of Copfidential Information Memorandum and idéntification of
potential offerors: by March 23, 2009;

()  Dissemination of Confidential Information Memorandum to-interested parties on
exécution of confidentiality agreéments: by April 6, 2009;.and

fc}  Deadline forexpressions of interest: by April 24, 2009.

12280369.6
DOCHTOR: 11704660
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36. THIS COURT ORDERS that the Applicant and the Monitor may obtain advice and

directions from the Court with respect to the Solicitation Process.

SERVICE AND NOTICE

37.  THIS COURT ORDERS that the Moriitor shall, within ten {10) business days of'the
date of entry of this Order, send notice of this Ordér to the known creditors of the Applicaiit,
other than employees and creditors to which the Applicant owes less than $230, at their
iddresses as they appear oi the Applicant’s records, advising that such creditor may obtain a
copy of this Ordér on the internet at the website of the Monitor, wwiv.ey.com/enlterracebay,
(the “Website”) and if such creditor is unable to obtain it by that mesns, such creditér may
request a copy fram the Monitor. The Monitor shalt promptty send a copy of this Order to any
interested Person requesting a sopy of this Order, and the Monitor is relieved of its obligation
under Section 11(5) of'the CCAA to provide similar notice, other than to supérvise this .

process.

38,  THIS-COURT ORDERS that the Applicant and the Monitor be-at liberty to serve this
Order, any other materials and orders in these proceedings; any notices or 6ther
correspondenée, by forwarding true copies-thereof by prepaid ordinary rivail, courier, personal
delivery or electronic ransmission to the Applicant’ creditors or other interested parties at
thieir respective addresses as last shown on the fécdrds of the Applicent and that any such
service or nolite by courier, personal delivery or electronic frinsmission shall be deenied to be
received on the next business day following the date of forwarding thereof, or-if sent biy

ordinary mail, oni the third business day after mailing;

39. THIS COURT ORDERS that the Applicant, the Monitor, and any party who lias filed
a Notice of Appearance may serve any court materials inthese proceedings by e-mailing a
PDF or otherglectronic copy of such materials to counsels! email addresses as recdrded on the
Service List from timeto time, i accordance with the E-iling protacol of the Comriiercial
List to the extént practicable, and the Monitor may post a copy of any or all such materials on
tlie Website.

12280362.6
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GENERAL

40. THIS COURT ORDERS thet the Applicant or the Monitor may frem time-to tinie
apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

41, THIS COURT ORDERS that nothing in this Order shall prevent the Monitor ffom
acting as an interim recejver, a recéiver, a receiver and manager, or a trustee in banknptey of

the Applicant, the Business or the Property.

42. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body haviig juriddiction in Canada or in ihe United Staes, to give
effect o this Order and to assist the Applicant, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals. regulatory and administrative

* hodies are hereby respectfidly requested to make such orders and to provide such assistance to
the Applicant arid to the Monitor, as an officer of this Court, as may be.necessary or desirable
to give efféct to this Quder, to grant Tepresentative status to the Monitor inany foreign
proceeding, or to assist the Applicant-and the Monitor and their respective agents in carrying
out the terms of this Order.

43.  THIS COURT ORDERS that each of the Applitant and the Monifor be at fiberty and.
is heteby authorized and empowered to apply-to any court, tribunal, regulatory or
4dniinisirative body, wherever located, for the recognition of this Orderand fior assistance in
carrying oul the terms of this Order.

44,  THIS.COURT ORDERS that any interésted party (including the Applicant and the
Monitor} inay apply 1o this Court 1o vafy of amend this Order on not J¢ss than seven (7) days”
notice to any other party ar parties likely t6 be affected by the order sbught or upon yuch other

sigtice, if any, as this Court may order.

45. ‘THIS COURT ORDERS that this Order and:all of its provisions are effective as-of
12:01 2.n. Easteim Daylight Savings Time on the dateof (i

ENTERED.ATY INSCRIT A TORONTO

N1 BODKNO: NIV IA7)
LE ZDANS LE REGISTHE ND.: T
MAR 11 7008 Christing lrwin

Rapistrar, Superior Goust of Justics.
12280360.6 :
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Court File No. €V:09-8062-00CL
"ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) TUESDAY, THE 29™

MADAM JUSTICE HOY )

:
DAY OF SEPTEMBER, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TERRACE BAY PULP INC.

ORDER

THIS Motion, made by the Applicant, pursuant to the Companies” Creditors Arrangement

Aet, R.S.C. 1985, ¢. <36, as amended (the "CCAA") foran Order:

(@)

(b)

©

@

(e)

abridging the time for service ‘of the Notice of Motion:and Motion Record herein,

validating the serviceof such motion material and dispensing with the service of

such motion material on’ interested parties not served;

directing that all capitalized terms not otherwise defined herein have the same

meaning ‘as in the Fifth Report of Emst & Young Inc. in its capacity as Moniter

“(the “Monitor”) dated Scptember 25, 2009 (the “Fifth Réport”);

extending the Stay Period until October 19, 2009;

approving the Fifth Report and the conduct and activities of the Monitor described

therein; and

such further and other relief as this Honourable Court may deem just;

- W




.
was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Fifth Réport #nd the Affidavit of Russell York sworn September 25,
2009, all filed, and on hedring the submissions of counsel for the Applicant and counsel for
the Monitor,

THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged so that this Motion is properly returnable today and
that any requirement for service of the Motion and the Motion Record on any parties
other than the parties actually served with the Notice of Motion and the Motion Record is

hereby dispens‘ed with.

THIS COURT ORDERS that all capitalized terms not otherwise defined herein have the

same meaning as in the Fifth Report.

THIS COURT ORDERS that the Stay Period be and is hereby extended until
October 19, 2009.

THIS COURT ORDERS that the Fifth Report and the conduct and activities of the

Monitor described therein be and are hereby approved.

{gm Lﬁ

ENTERED AT / INSGRIT A TORONTO
ON / BOOK NO:
LE / DANS LE REGISTRE NO.-

SEP 79 2008

PER I PAR:
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Court File No. CV-09-8062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER of a Plan of Compromise or Arrangement
of TERRACE BAY PULP INC.

Applicant
AFFIDAVIT OF RUSSELL YORK
(Sworn September 25, 2009)

1, RUSSELL YORK, of the City of Thunder Bay, in the Province of Ontario,
MAKE OATH AND SAY AS FOLLOWS:

1. I am the Vice President and Treasurer of the Applicant, Terrace Bay Pulp Inc.
(“Terrace Bay™), and as such have knowledge of the matters deposed to in this
Affidavit. Where this Affidavit is not based on my personal knowledge, it is
based on information and belief, the source of which I have identified and I verily

believe such information to be true.

2. This Affidavit is sworn in support of Terrace Bay’s motion returnable
Séptember 29, 2009 for, among other things, an order extending the stay of
proceedings (the “Stay Period”) pursnant to the Initial Order of this Honourable
éourt dated March 11, 2009 (the “Initial Order”), a copy of which is attached

hereto as Exhibit “A”, until October 19, 2009.
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The Stay Period has been extended from time to time since the issuance of the
Tnitial Order and most recently until September 30, 2009, pursuant to the Order of
the Honourable Mr. Justice Morawetz dated June 19, 2009, a copy of which is

attached hereto as Exhibit “B”.

Terrace Bay operates a pulp mill (the “Mill”) in the Town of Terrace Bay,
Ontario. When these CCAA proceedings (the “CCAA Proceedings”) were
commenced, Terrace Bay was the dominant employer for the Town and the
nearby community of Schreiber, Ontario. A study conducted by Terrace Bay has
estimated that when Terrace Bay and its supporting mills are operational, it
supports economic development and stability in 14 communities and 16 First

Nations and it is responsible for the creation of 8,000 jobs in Northern Ontario.

Prior to commencing the CCAA Proceedings, Terrace Bay idled the mill on

February 23, 2009.

During the CCAA Proceedings, Terrace Bay has sold and shipped 61,000 tons of
existing finished pulp inventory. Terrace Bay has also taken steps to preserve and
maintain the Mill and related machinery and equipmént and its water pumphouse
in order to preserve and protect its assets from any damage which could decrease
the likelihood of a buyer or financier expressing an interest in Terrace Bay and

ultimately restarting the Mill.

Since the commencement of the CCAA Proceedings, and pursuant to
paragraph 35 of the Initial Order, Terrace Bay, with the assistance of the Monitor,

has held discussions with parties who have expressed an interest in purchasing

46




10.

and/or financing Terrace Bay with a view to restarting the Mill. However, the
depressed state of the forestry and pulp industries during the CCAA Proceedings
has made the process of securing a purchaser and/or financier more challenging
than in more normalized circumstances. This has been exacerbated by global

economic conditions which have limited Terrace Bay’s access to credit markets.

Accordingly, to date, Terrace Bay has been unable, to secure financing or a
purchaser which would allow the Mill to restart and facilitate Terrace Bay’s exit

from the CCAA Proceedings.

Terrace Bay continues to believe that the Mill is a viable operation in more

normalized and stable market conditions and that an immediate liquidation of its

* operations would not be the best method to obtain value for the benefit of all

stakeholders. In particular, due to the significant consequences for the Town and
the regjion, the forest products industry in Northern Ontario and the stakeholders
in the CCAA Proceedings, Terrace Bay believes it is prudent that it to continue to
work together with the Monitor to fully explore its options with a view to
preserving Terrace Bay as a viable ongoing concern. This is particularly true in
light of the significant improvement in pulp markets in recent weeks which may

provide a better environment to secure the necessary financing to restart the Mill.

Terrace Bay is also facing time pressures related to the impending arrival of

colder weather, particularly related to the requirement to heat the Mill to preserve

the operational integrity of its machinery and equipment for a possible sale, restart

or liquidation of the Mill. Accordingly, if a viable solution cannot be brought
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forward Wlthm a reasonable penod of tnne, it W111 be necessary for Terrace Bay to L

cLa,

begm exploring alternahves for a hquxdatlon and/or permanent shut-down of the - _

ML

11. In light of this posmblhty, Terrace Bay has recently bcen engaged in d1scussmns L .‘ e
‘with a possrble term loan lender These d1scuss1ons are ongomg and~be1ng .
conducted wrth a wew to restartmg the Mill and av01d1ng a potentlal hqurdatlon S .

and permanent shut—down of Terrace Bay s operatlons

12.  Accordingly, in order to determme 1f there are any vxable opnons whmh would L
facrhtate arestart and/or sale of the Mﬂl Terrace Bay rcqunes an extensron of the
Stay Penod untﬂ October 19 2009 Ifgranted, Terrace Bay would report back to‘ . .' S

| . this I-Ionourable Court prior to. th1s date at which time 1t w111 be ina better

posiﬁon to advise the Court of potential opuons mov;ng forward regardmg“rhe : ‘.:‘ .

Mill, including, if nccessary, aﬂliqui,dation'. S s L

13. . This Afﬁdav11: is therefore rnade m'support of Texrace Bay s motron for an T U :

B extensron of the Stay Penod un’ul October 19 2009 and for no other or Jmproper S L B

SWORN BEFORE ME at the City of -
Thunder Bay, in the Province of Ontario: ... -

thisZSthdayofSeptembe;,zoog e R
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Court File No. 96/07

ONTARIO SUPERIOR COURT OF JUSTICE
(DIVISIONAL COURT)

BETWEEN:

AROLAND FIRST NATION, CONSTANCE LAKE FIRST NATION, EABAMETOONG
FIRST NATION, GINOOGAMING FIRST NATION, LONG LAKE #58 FIRST NATION,
MARTEN FALLS FIRST NATION, NESKANTAGA FIRST NATION, NIBINAMIK
FIRST NATION, and WEBEQUIE FIRST NATION

Applicants

- and -

THE MINISTER OF NATURAL RESOURCES, THE DIRECTOR OF INDUSTRY
RELATIONS OF THE MINISTRY OF NATURAL RESOURCES, TERRACE BAY
PULP INC., and NEENAH PAPER COMPANY OF CANADA

Respondents

AMENDED NOTICE OF APPLICATION TO DIVISIONAL COURT
FOR JUDICIAL REVIEW

To The Respondents

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim made by the
applicant appears on the following page.

THIS APPLICATION for judicial review will come on for a hearing before the Divisional Court
on a date to be fixed by the registrar at the place of hearing requested by the applicant. The
applicant requests this application to be heard at Osgoode Hall, 130 Queen Street West, Toronto,
Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or an Ontario lawyer
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the
Rules of Civil Procedure, serve it on the applicant’s lawyer or, where the applicant does not have
a lawyer, serve it on the applicant, and file it, with proof of service, in the office of the Divisional
Court, and you or your lawyer must appear at the hearing.
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO
THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance,
serve a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a
lawyer, serve it on the applicant and file it, with proof of service, in the office of the Divisional
Court within thirty days after service on you of the applicant’s application record, or no later
than 2 p.m. on the day before the hearing, whichever is earlier.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND
THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: Issued by:

(Registrar)

Ontario Superior Court of Justice
Divisional Court

130 Queen Street West

Toronto, Ontario

MS5H 2N5

TO: Director of Industry Relations
Ministry of Natural Resources
Industrial Relations Branch
Roberta Bondar Place, Suite 400
70 Foster Drive
Sault Ste. Marie ON, P6A 6V5

AND TO: The Minister of Natural Resources
Whitney Block
6" Floor, Room 6630
99 Wellesley Street West
Toronto, ON M7A 1W3

AND TO: Terrace Bay Pulp Inc.
P.O. Box 29037
233 South Court Street
Thunder Bay ON P7B 6P9

AND TO: Neenah Paper Company of Canada
1601 Lower Water Street, 6™ Floor
Halifax, NS B3J 2V1




AND TO:

-3

Ministry of the Attorney General
Crown Law Office (Civil)

8" Floor, 720 Bay Street
Toronto, Ontario

M5G 2K1
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APPLICATION

1. The applicant makes application for:

Sustainable Forest Licence

GY

(b)

An order setting aside the amendment or renewal of the Sustainable Forest
Licence No. 542256 (the “SFL”) by the Minister of Natural Resources (the
“Minister”), as approved by Order-in-Council No. 593/2006 dated March 1, 2006,

which changed the SFL’s term to run from April 1, 2002 to March 31, 2022;

An order setting aside the transfer of the SFL from Neenah Paper Company of
Canada (“NP”) a wholly owned subsidiary of Neenah Paper Inc., to Terrace Bay
Pulp Inc. (“TBP”), on or about August 31, 2006., by the Minister and/or the
Director of the Industry Relations Branch (the “Director”) of the Ministry of

Natural Resources (the “MNR”);

Requirements for More Equal Participation by Aboriginal Peoples

©

(d)

An order requiring the Minister to implement or ensure the implementation of, in
accordance with its spirit and intent and the Honour of the Crown, Term and
Condition No. 34 of the Declaration Order MNR-71 made under the
Environmental Assessment Act, R.S.0. 1990. c.E.18 (“EAA”), being an order to
the MNR under the Class Environmental Assessment Approval for Forest

Management on Crown Lands in Ontario (“Term and Condition 34”);

An order requiring the Minister to enforce the implementation of, in a purposive

way, Term and Condition 20.1 of the SFL (“s. 20.1”) by the licencee;
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i
(14
b

(€) A declaration that all the Applicants are Aboriginal peoples or local Aboriginal
communities entitled to participate in the negotiations or work which are the
subject of Term and Condition 34 and s. 20.1 in respect of the Kenogami Forest
management unit;

Other

® An order prohibiting the Minister from issuing or transferring any SFL in respect
of the Kenogami Forest management unit until the above relief is substantially
executed, unless the Applicants otherwise agree;

(g)  Costs on a substantial indemnity basis; and

(h)  Such other relief as counsel may advise and which the Court considers
appropriate.

2. The grounds for the application are:

The Parties and the Context

(2)

The Applicant First Nations are political bodies of “aboriginal peoples” within the
meaning of section 35 of the Constitution Act, 1982, and have the capacity of
Bands pursuant to the Indian Act R.S.C. 1985 c. I-5, as amended (the “Indian
Act”). All but one are beneficiaries of Treaty 9; Long Lake #58 is not a
beneficiary of any treaty but instead has claims to unextinguished aboriginal title
and aboriginal rights, including harvesting rights, to at least a portion of the

Kenogami Forest management unit. All Applicant First Nations are members of




(b)

©

!
&t
gt
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the Matawa Tribal Council as operated by Matawa First Nations Management

Inc., being a corporation incorporated under the laws of Canada.

All Applicant First Nations but Long Lake #58 First Nation, have treaty rights,
including harvesting rights to hunt, fish and trap in respect of the territory covered
by the Kenogami Forest, and thus have the right to consultation and
accommodation in respect of decisions or actions contemplated by the Minister or
anyone else who acts on behalf of the MNR that might adversely affect such
treaty rights. Long Lake #58 First Nation has a claim before the Ontario Superior
Court of Justice for unextinguished aboriginal title and aboriginal rights,
including harvesting rights, to at least a portion of the Kenogami Forest, and thus
it has the right to consultation and accommodation in respect of decisions or
actions contemplated by the Minister or anyone else who acts on behalf of the
MNR that might adversely affect such asserted rights. In addition, the Aroland,
Ginoogaming and Long Lake #58 First Nations have reserves in the Kenogami
Forest, and Constance Lake, Eabametoong and Marten Falls First Nations have

reserves adjacent to the Kenogami Forest.

The Minister and Director and MNR have statutory duties pursuant to the Crown
Forest Sustainability Act, 1994, S.0. 1994 ch. 25 (“CFSA”) and its related
regulations, manuals, policies and guidelines. The Minister and the MNR have
duties pursuant to Term and Condition 34, such Declaration Order deriving from

or being a statutory obligation, pursuant to the EAA.




(d)

()

®

@

(h)

-7-

The Respondents NP and TBP were licencees to which the SFL was issued or

transferred. TBP is the current licencee.

The Minister, the Director and the MNR failed to consult with and accommodate

the Applicants in respect of the issuance, transfers and amendments or renewals

of the SFL.

The Minister and the MNR have failed to implement Term and Condition 34, in
accordance with its spirit and intent or in a purposive way in keeping with the

Honour of the Crown.

The Minister and the MNR have failed to enforce the implementation of s. 20.1 of
the SFL by the Respondent licencees, in its spirit and intent or in a purposive way

in keeping with the Honour of the Crown.

The respondent licencees failed to implement s. 20.1 of the SFL in a purposive

way.

Issuance, Transfer of and Amendment to or Renewal of the SFL

(M

©)

The SFL at issue here permits the licencee to harvest all species of forest
resources and to undertake other forestry-related activities in the Kenogami

Forest, which is a Forest Management Unit pursuant to section 7 of the CFSA.

The Minister, with the approval of the Lieutenant Governor in Council, has the

statutory authority to issue SFLs pursuant to s. 26 of the CFSA.
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The SFL at issue here was approved by Order-in-Council No. 893/97 on or about

April 24, 1997 and issued to Kimberly Clark Inc. (“KC”).

The Minister has the statutory authority to amend SFLs pursuant to s. 34 of the
CFSA, and to renew SFLs with the approval of the Lieutenant Governor in

Council, for five-year terms pursuant to s. 26 of the CFSA.

In addition to other previous amendments, the SFL. was amended or renewed on
or about March 1, 2006, by Order-in-Council No. 539/2006 which included an
extension of the term of the licence to March 31, 2022. The SFL was then

transferred from NP to TBP on or about August 31, 2006.

The Minister has the statutory authority to approve or consent to all dispositions
of the SFL, including transfers and assignments, pursuant to s. 35 of the CFSA.

Without the Minister’s consent, such dispositions are not valid.

The SFL was assigned or transferred from KC to NP in or around November of
2004 (NP was created as a spin-off of KC on or about this date). It was then
transferred from NP to TBP on or about August 31, 2006. The Director, and not

the Minister, approved the transfer of the SFL from NP to TBP.

The Minister and/or Director made decisions to transfer and amend or renew the
SFL, all without consultation with or accommodation of the Applicants, in
violation of the Applicants’ constitutionally protected rights to consultation and
accommodation, the Honour of the Crown, s. 6 of the CFSA, and Term and

Condition 34.




19
Qo

-9.

Failure to Implement Term and Condition 34

(@

®)

The Declaration Order, of which Term and Condition 34 is a part, was issued
under the Environmental Assessment Act (“EAA”) by the Minister of the
Environment on or about June 25, 2003, extending and amending the EAA
approval of the “Class Environmental Assessment by the Ministry of Natural
Resources for Timber Management on Crown Lands in Ontario”, as approved by
the Environmental Assessment Board in its decision of April 5, 1994. Term and
Condition 34 of the Declaration Order is in substance virtually identical to Term
and Condition 77 of the original Class EA Order. Thus, this term and condition

has been in place for 13 years.

Term and Condition 34 states:

During the term of this approval, MNR District Managers shall
conduct negotiations at the local level with Aboriginal peoples whose
communities are situated in a management unit, in order to identify
and implement ways of achieving a more equal participation by
Aboriginal peoples in the benefits provided through forest
management planning. These negotiations will include but are not
limited to the following matters:

(a) providing job opportunities and income associated with forest and mill
operations in the vicinity of Aboriginal communities;

(b) supplying wood to wood processing facilities such as sawmills in
Aboriginal communities;

(c) facilitation of Aboriginal third-party licence negotiations with existing
licensees where opportunities exist;

(d) providing forest resource licences to Aboriginal people where
unallocated Crown timber exists close to reserves;

(e) development of programs to provide jobs, training and income for
Aboriginal people in forest management operations through joint
projects with Indian and Northern Affairs Canada; and
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(f) other forest resources that may be affected by forest management or
which can be addressed in the forest management planning process.

MNR shall report on the progress of these on-going negotiations district-
by-district in the provincial Annual Report on Forest Management that
will be submitted to the Legislature.

The Minister has a duty to implement or ensure that the MNR implements Term
and Condition 34, implicit in this being an Order pursuant to the EAA, and

pursuant to sections 3, 4, 13(3) and 38 of the EAA.

The Minister has substantially failed to implement or ensure the MNR
implements Term and Condition 34 in accordance with the Honour of the Crown,
despite repeated calls from and recommendations by various bodies established
by the Minister or the MNR, including the Minister’s Council on Forest Sector
Competitiveness and the Forest Process Streamlining Task Force, to implement

the substance of Term and Condition 34 in its spirit and intent.

The Applicants repeatedly asked the Minister to implement Term and Condition
34. The Minister made a decision to not implement Term and Condition 34, at
least in respect of the Applicants, by his non-response to a number of requests
from the Applicants, including the letter dated March 22, 2006 from the Matawa

Chiefs to the Minister, which requests in this respect were never answered.

Failure to Enforce and Implement s. 20.1 of the SFL

Section 20.1 of the SFL states: “The company shall work cooperatively with the

Minister and local Aboriginal communities in order to identify and implement
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ways of achieving a more equal participation by Aboriginal communities in the

benefits provided through forest management planning.”

The Minister has a duty to enforce s. 201. of the SFL by ensuring that Respondent
licencees implement it pursuant to sections 6, 26 and 28 of the CFSA and the
requirements of Term and Condition 34. The Minister has failed to so ensure, in

violation of the above and the Honour of the Crown.

The Respondent licencees were/are bound by the terms and conditions in the SFL

pursuant to s. 28 of the CFSA.

The Respondent licencees substantially failed to implement s. 20.1 of the SFL, in

a purposive way.

The Applicants rely on Rules 17.02 and 17.04 of the Rules of Civil Procedure ,
and in particular on subsections (a), (c), (n), (0) and (p) of Rule 17.02 in respect of

service to NP out of the Province of Ontario.

3. Documentary Evidence

The following documentary evidence will be used at the hearing of the application:

(2)

(b)

©

The affidavit of Veronica Waboose, Chief of Long Lake #58 First Nation;
The affidavit of Sam Kashkeesh, Chief of Aroland First Nation;

The affidavit of Paul Capon, political advisor to the Chiefs Council of the Matawa

First Nations Management Inc.;

&
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(d)  The affidavit of Terry Wilson;

(e) Such further and other evidence as this Honourable Court may deem necessary

and just.

Dated: March 1, 2007

Amended: January 7. 2008;

Further Amended: June 3, 2008 OLTHUIS, KLEER, TOWNSHEND
Barristers and Solicitors
229 College Street, Suite 312
Toronto, Ontario
M5T 1R4

N. Kate Kempton

Tel : 416.981.9330
Fax :416.981.9350

Solicitors for the Applicant
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