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NOTICE OF APPEAL

THE TORONTO-DOMINION BANK (“TD”) APPEALS to the Court of Appeal from
the order of the Honourable Justice Newbould of the Superior Court of Justice dated October 13,

2009,'made at Toronto.

THE APPELLANT ASKS that the order be set aside and that the motion brought by

Peter Grant Sr. be dismissed, with costs both in this court and in the court below.

THE GROUNDS OF APPEAL are as follows:

N
.

GFPI and its CCAA proceedings
1. Grant Forest Products Inc. (“GFPI”) is in the lumber business. It was founded by and is

controlled by the respondent Peter Grant Sr. On June 25, 2009, GFPI filed for and obtained
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_protection from its creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.

C-36 (the “CCAA”). The CCAA proceedings are ongoing. At present, the stay of proceedings
under the CCAA has been extended to December 1, 2009, primarily in order to allow a process

for the marketing of GPFI’s assets to be advanced.

Mr. Grant’s motion

2. On October 5, 2009, Mr. Grant brought a motion before Newbould J. for an o?der in
connection with an agreement (the “Tax Refund Agreement”) under which he pgrchased from
GFPI $20 million U.S. in tax refunds to become due from the Canada Revenﬁe Agency (the
“CRA”) to GFPIin 2008 and 2009. TD opposed the motion. TD is agént for a lending syndicate

which holds first ranking security over the assets of GFPI.

3. On October 13, 2009, Newbould J. issued an endorsement granting Mr. Grant the relief

that he was seeking. Specifically, Newbould J. held that:

(a) pursuant to the Tax Refund Agreement, Mr. Grant has acquired full right, title and

interest in the tax refunds which are owing by the CRA to GFPI in 2009; and

(b) if GFPI receives a 2009 tax refund, the first $10 million U.S. will be received in

trust for Mr. Grant and GFPI will be obliged to pay it forthwith to Mr. Grant.
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The Tax Refund Agreement and the circumstances leading to the motion
4. In 2008, GFPI was experiencing financial problems. It was proposed the Mr. Grant assist
GFPI’s cash flow by.purchasing certain federal and Ontario tax refunds which GFPI expected to

receive in 2008 and 2009.

5. Pursuant to the terms of GPFI’s agreements with its lenders, referred to as the first and
second lien credit agreements, GPFI was permitted to sell assets outside the ordinary course of
business without lender consent and without paying the proceeds to the lenders, but only on the
condition that dispositions (as broadly defined in the Credit Agreements) of the Tax Refunds not
exceed $10 million U.S. per year. The Tax Refund Agreement was carefully drawn as to comply

with this covenant.

6. Pursuant to the Tax Refund Agreemenf, Mr. Grant paid GFPI $20 million U.S. in March
2008, in exchange for the promise of GFPI to convey $10 million U.S. of GFPI’é 2008 tax
refund at the 2008 closing and $10 million of its 2009 tax refund to be transferred at the 2009

closing.

7. In order to comply with ‘the covenant in the credit agreements, the Tax Refund
Agreemént made it clear that the acquisition of GFPI’s 2009 tax refund was not to occur until a
transfer of the 2009 tax refund was delivered at the 2009 Closing which as scheduled to occur on
January 2, 2009, and that until the transfer of the 2009 refund was delivered, Mr. Grant had no

interest in GFPI’s 2009 tax refund:

“Section 2.01 Agreement of Purchase and Sale

Subject to the provisions of this Agreement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase



from the Vendor: ...

(b)  the Sold 2009 refund on January 2, 2009.”

- “Section 5.02 No Interest of Purchaser in Sold 2009 Refund Until 2009 Closing

The parties agree, notwithstanding any other provision of this Agreement or any
other right or purported right of the Purchaser, that the Purchaser does not:
acquire any right, title or interest in the Sold 2009 Refund, and the Vendor does
not sell, assign or transfer any right title or interest in the Sold 2009 Refund until
the Vendor delivers to the Purchaser at the 2009 Closing, the transfer referred to
in Section 7.04(a).” [Emphasis added.]

8. The Tax Refund Agreement expressly held that, once the closing of the purchase of the
2009 tax refunds was completed, GFPI would hold $10 million U.S. of its 2009 tax refund in

trust for Mr. Grant:

“Section 5.06 Sold 2009 Refund Held in Trust by Vendor
The Vendor shall hold in trust for Purchaser, keep segregated from any' other
funds, accounts or assets of the Vendor and pay to Purchase any amount of the
Sold 2009 Refund received by the Vendor affer the completion of the 2009
Closing.” [Emphasis added.]
“2009 Closing” was defined to mean “the closing of the purchase and sale of the Sold 2009

Refund on January 2, 2009”.

9. By December, 2008, GFPI was in serious financial difficulty and anticipated being in
default of its borrowing covenants by the end of the first quarter of 2009. In order to secure the
support of its lenders for a restructuring, GFPI decided not to close the sale of the 2009 tax

refunds to Mr. Grant.
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Newbould J J’s order

10.  Despite the clear language of the Tax Refund Agreement that a trust did not arise until

the 2009 Closing had been completed, and despite the undisputed fact that the 2009 Closing had

“not occurred, Newbould J. found that the trust obligation under Section 5.06 was effective. He

'so found by applying “the principle that equity considers done what ought to be done”. He used

that equitable maxim to treat the 2009 Closing as if it had taken place, even though it had not.

11.  Newbould J.’s ruling is erroneous in law:

(2)

(b)

The “principle that equity considers done ’what ought to be done” does not create
a freéstanding ability for judges to rewrite commercial agreements, especially
those entéred into by sophisticated parties. Indeed, the principle has no
application where equitable relief is not sought. The parties should h:;we been left
to the terms of their agreement, and Newbould J. erred in law in applying an
equitable maxim to lead to a result that was the opposite of the one bargained for

by the parties.

The effect of Newbould J.’s ruling is to create a preference, with an unsecured
creditor (Mr. Grant) being able to recover 100 cents on the dollar in circumstances
in which secured creditors are not likely to recover their claims in full and
unsecured lcreditors are likely to recover nothing. Even if it were othefwise
applicable, the equitable maxim should not have been applied to create a

preference in favour of Mr. Grant.

12. TD also relies on such further and other grounds as counsel may advise and this

Honourable Court may permit.
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THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS: Pursuant to
sections 13 and 14 of the CCAA, an appeal of Newbould J.’s order lies to this court with leave.

Leave to appeal was granted by J ustices Feldman, Armstrong and Epstein on November 19, .

2009.
November 20, 2009 McCarthy Tétrault LLP
' Suite 5300, Toronto Dominion Bank Tower
Toronto ON MS5K 1E6
Geoff R. Hall LSUC# 347010
~ Tel. 416 601-7856
Fax: 416 868-0673
Lawyers for the Responding Party (Appellant)
The Toronto-Dominion Bank
TO: Bennett Jones LLP
Suite 3400
One First Canadian Place
P.O. Box 130

Toronto ON M5X 1A4

Richard B. Swan
Tel: 416 777-7479
Fax: 416 863-1716
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Court File No. CV -09-8247-00CL

ONTARIO

' SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE )  TUESDAY, THE 13™ DAY
JUSTICE NEWBOULD ) OF OCTOBER, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS
“\ 4RRANGEMENT ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
9/ ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

Applicants
ORDER
(Motion with respect to the Tax Refund Purchase and Sale Agreement, returnable
October 5, 2009) ‘

THIS MOTION, made by Peter J. Grant Sr. (“Mr. Grant™) for an order, declaration or
directions as appropriate in connection with a Tax Refund Purchase and Sale Agreement (“Tax
Refund Agreement”), dated March 31, 2008, as set out in the Notice of Motion of Mr. Grant,

was heard on October 5, 2009, at 330 University Avenue, Toronto.

ON READING the Notice of Motion, the Affidavit of Mr. Grant sworn September 8,
2009,‘ and the Affidavit of Benjamin Montgomery sv§0m September 14;, 2009, the Reply
Afﬁd;etvit of Mr. Grant sworn Séptembér 18, 2009, and the transcript of the cross-examination of
Benjamin Montgomery taken on September 25, 2009, and on hearing the submissions of counsel

for M. Grant, The Toronto-Dominion Bank in its capacity as Agent under the First Lien Credit

J
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Agreement, the Monitor Emst & Y oung Inc. and the Applicants:

L THIS COURT DECLARES that the transfer to Mr. Grant of the 2009 tax refund due to
him under s. 5.02 of the Tax Refund Agreement has in equity taken place as of January 2, 2009,

and that Mr. Grant has acquired full right, title and interest in the tax refund as of that date.

Mr. Grant is entitled if he wishes to receive a transfer from Grant Forest Products Inc. (“GFPT”)

under s. 5.02 effective January 2, 2009.

5. THIS COURT DECLARES that Mr. Grant is also entitled if he wishes to direct the
Canada Revenue Agency, the Finance Minister (Ontario Ministry of Finance) or any other

appropriate person under s. 5 04 of the Tax Refund Agreement to pay the tax refund due to him
directly to him.

3. THIS COURT DECLARES that if the 2009 tax refiind due to Mr. Grant is received by

GFPI, it will be received by GFPI in trust for Mr. Grant and GFPI shall be obhged to forthwith

pay it to Mr. Grant.

4. THIS COURT ORDERS that Mr. Grant is entitled to his costs from TD, the amount of

which shall be subsequently determined by this Court.

ENTERED AT / INSCRIT A TORONTO ' ; a ' ’5; 7

ON / BOOK NO:
LE / DANS LE REGISTRE NO.:

G. Argyropoulos, Registrar
NOV § 7 lﬂ{)g Superior Court of Justxce

ER/PARTY
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COURT FILE NO.: CV-09-8247-00CL
: DATE: 20091013

SUPERIOR COURT OF JUSTICE — ONTARIO

COMMERCIAL LIST

RE: IN THE MATTER OF THE COMPANIES! CREDITORS ARRANGEMENT
ACT, R.8.C. 1985, ¢. C-36, A8 AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCT $ INC., GRANT
ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT
U.8. HOLDINGS GP

Applicants °
BEFORE: Justice Newbould

COUNSEL:  Richard B. Swan, for Peter Grant Sr.

Kevin P, McElcheran, for Toronto-Dominion Bank, agent for 1% lien lenders -

Katherine Mah, for the Monitor Ernst & Young Inc.

Jane O. Dietrich, for Grant Forest Products Inc., Grant Alberta Inc., Grant
Forest Products Sales Inc., and Grant U.S. Holdings GP

DATE HEARD: October 5, 2009

ENDORSEMENT

[1]  7This is a motion by Peter Grant Sr. for an order, deolaration or directions as appropriate
. in conmection with an agreement under which Mr, Grant purchased for US $20 million from

Grant Forest Produets Ine. (“GFPT") US $10 million worth of income tax refunds due from the

Canada Revenue Agency (“CRA”™) to GFPI in each of 2008 and 2009, His purchase of these .

‘expected tax refunds was to assist the cash flow of GFPL. He received the refund for 2008 but
has not been provided with the necessary transfer document from GFPI under the agreement in

12
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order to Teceive the 2009 refund that is expected in the near future. He claims that GFPI is in
breach of its agresment in not providing him with the transfer document and that the expected

tax refund is to be received by GFPL 451 trust for him and is not an asset of GFPL

[2] The Toronto-Dominion Bank (“TD™) is the agent for the first lien Jenders'. Tt opposes the
~ application on the grounds that while GFPL has a&niﬁedly broken the agreement with Mr. Grant
by not delivering to Mr. Grant 2 transfer document for the 2009 tax refund, to require the transfex
docurmnent to now be given would accord preferential treatment to Mr. Grant over other creditors.
TD claims that beeause the transfer has not been given, the tax refind when received by GFPL

will not be an asset received and held in trust for Mr. Grant but will be an assct of the company.

(3] Inmy view it is clear that Mr, Grant is entitled to the relief he seeks to protect his right to
the 2009 tax refund,

Background facts.

[4]  The Graunt family has been in the 1umser business in Ontario for several generations,
going back to the 1880s. Mr. Grant founded the predecessor to GFPI in 1980, and took the

~ company into the oriented strand boa;rd ("OSB") market with the opcning of the company's first
OSB mill in Englehart, Ontario in 1981 OSB is an alternative to plywood and is commonly
used in residential constrﬁction. The company grew to become one of the three largest OSB
producers in North Ametica. Mr. Grant (and a Grant family trust known as Twin Lakes Trust)
are the ultimate shareholders of GFPL.

[s] GFPI and the other applicants filed for and obtained protection under the CCAA by
Initial Order of this Coutt dated June 23, 2009. Emst & Young Inc. was appointed as Monitor,
By order dated July 24, 2009, the initial stay was extended to October 15, 2009.

[6]  As GFPI's financial performance began to decline in the OSB market, and particularly
after GFPI and affiliates incurred significant bank debt to construct the two new South Carolina
OSB mills, Mr. Grant became directly involved in steps to assist GFPI's cash-flow. Apart from

! - -
At a)l material times, TD was the agent for both the first and second lien fencers, Now it is the agent oaly for the
first lien lenders. The second len lenders have not appeared on this motion or taken any position on it

13
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not being paid his salary for some time and not Teceiving pre-f-‘erred dividends of §6 million
declared in 2006, and his retirement fund being under funded by $18 aillion, he bas provided
cash to GFPL ’

[71 MWmid uly 2004, Mr, Grant caused a a corapany controlled by hiro to Joan $40 mﬂllcm on &n
unsecured basis to GFPI, and in October 2004 he caused that compzmy to loan GFPI a further
$10 million, again on an unsecured basis. These amounts have not been repaid. On behalf of
that company, Mr. Grant signed postponement and subordination agrecments subordinﬁthig these

Joans to the first and second lien fenders.

[8] In June 2008 Mr. Grant caused additional funds in the amount of $25 million to be

advanced to GFPL This amount is recorded in GFPI's accounts as a capital conttibution.

Tax, Rcfund Agrecment

{91 As GFPI‘s financial performance declined in 2008, it was proposcd that Mr, Grant assist -

the company's cash-flow by purchasing a portion of certain Canadian and Ontano tax refunds
which GFP1 expected to receive in 2008 and 2009,

[10] gThc terms of the first and second lien credit agreements permitted asset sales each year

- by GFPI out of the ordinary course of business, without the conscnt of the lenders and without

the proceeds being paid to the lenders, on certain conditions, one being that the total amount sold

each year could not exceed US$10 million. As well, no sccurity could be given by the compasy.

The tax refund agreement was carefully drawn so that it would comply with the requirements of
these credit agreements. Whether the lenders agreed to the lerms of the agreement is a matter of

some debate, but it is clear that the lenders and their solicitors were quite involved in its drafiing..

1t is common ground that the tax refund q.omplicd with the ¢redit agreements and thus there was

no need for the licn agents to canvass the lending syndicates for any consent. Mr. Montgomery, a

vice-president and director of TD, confirmed that on his cross-examination,

[11] The concept was that Mr. Grant would pay US$20 million to GFPT in March 2008 to
purchase a portion of GFPT's 2008 and 2009 tax refunds, with the purchased portions of the tax
refunds amounting to US$10 million in each of 2008 and 2009. This would assist the company

14



Page: 4

with its immediate cash-flow but ensure that Mr. Grant would ultimately receive the purchased
portions when the 9008 and 2009 tax refunds were paid by the govetnment. The agreement was
structured so that while the entire US $20 million was paid in 2008, no more than US $10
million of the tax refund asset was sold in 2008 and the balance sold was to be in 2009,

(12] From Mr. Grant’s perspective, the agreement provided that once GFP1 received the 2008
and 2009 tax refunds from the government, GFPT would be obliged to hold the portions of the

refunds which he had purchased in trust for him and then pay them out to him or as he directed.

Whether this trust arranpement was effected for the 2009 tax refind is the central issue on this

motion.
[13] The tax refund agrcement provided for ihe sale of the tax refunds in two tranches, the

first on March 31, 2008 and the second on J anuary 2, 2009. It provided for the payment of the
entire purchase price on March 31, 2008, with the payment for the 2000 tax refund being by way

of deposit. The agreement provides:
Section 2.01  Agreement of Purchase and Sale

Subject to the provisions of this Agreement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase

from the Vendor:

(a)  the Sold 2008 Refund on March 31, 2008; and
(b)  the Sold 2009 Refund on January 2, 2009

Section 3.02 Payment of Purchase Price

‘The Purchaser fshall.'pay the purchase prices to the Vendor by certified cheq_ﬁe,
bank draft or wire transfer of immediately available funds to an account specified
by the Vendor as follows:

(2)  The Purchaser shall pay the 2008 Purchase Price to the Vendor on March
31, 2008 at the 2008 Closing; and

(b)  The Purchascr shall pay the 2009 Purchase Price Deposit to the Vendor on
March 31, 2008 at the 2008 Closing,

15
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[14] The agreement provides that Mr. Grant receives no interest in the 2009 tax refund until
the compary delivered to him a transfer of the 2009 refund. Tt provided:

N

Section 5.02  No Interest of Purchaser i Sold 2009 Refund Until 2009 Closing

The parties agree, notwithstanding any other provision of this Agrecment or any
other right or purported right of the Purchaser, that the Purchaser does not acquire
any right, title or interest in the Sold 2009 Refund, and the Vendor docs not sell,
assign or transfer any right, title or interest in the Sold 2009 Refund until the
Vendor delivers to the Purchaser at the 2009 Closing, the transfer refetred to in
Section 7.04(a).

Section 7.04  Deliveries or Pavments oﬂ 2009 Closing hy the Vendor

The Vendor shall deliver or pay to the Purchascr at the 2009 Closmg, in form and
substance satisfactory to the Purchaser, acting reasonably

(2) a transfer by the Vendor to the Purchascr of the Sold 2009 Refund.

[15] The provision in section 5.02 that Mr. Grant was not to have any interest in the 2009 tax

_reﬁmd until the company delivered the transfer to him on January 2, 2009 was to tmake clear that
the 2009 tax refund sale could not be considered a disposition in 2008 contrary to the lien oredit
agreements. Such a pmviéion was said by the TD solicitor who was dealing with the draft
agreement to be “critical”. '

[16] The trust provisions that arc relevant to this motion diﬁ'crdhtiate between the years 2008
and 2009. They provide:

Section 5,05  Sold 2008 Refund Held in Trust by Vendor

The Vendor shall hold in trust for the Purchaser, keep scgregated ftom any other
funds, accounts or assets of the Vendor and pay to the Purchaser any amount of
the Sold 2008 Refund received by the Vendor after the compleﬂon of the 2008
Closing. .

Section 5.06  Sold 2009 Refund Held in Trust by Vendor

The Vendor shall hold in trust for Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to Purchaser any amount of the
Sold 2009 Refund received by the Vendor after thc completmn of the 2009
Closing.

16
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[17] Ttis to be noted that the trust for 2000 is to attach to the tax rofund received by the
corapany from CRA “after the completion of the 2009 Closing”, The “2009 Closing” is defined:

“2009 Closing” means the closing of the purchase and sale of the Sold 2009

Refund on January 2, 2009. ‘
[18] The agrcement also provided that_ on each of the 2008 and 2009 clesings, a partial
discharge of the security held by the first and seéond lien agents and a release of any interest they
may have in the sold refunds would be provided to Mr. Grant. This would appear to have been a
bootstrap measure to givé Mr. Grant some comfort. If the tax refunds were to be received by
GFPI in trust for Mr. Grant, as was clearly the intent of thc agreement, they would not be assets
of thc company subject to the lenders sceurity. Morcovcr, the lenders security permitted these

asset sales free of the security without the proceeds being paid to the lenders.

[19] Thus scheme of the tax refund agreement was quite straightforward. On Japuary 2, 2009
a transfer was to be delivered to Mr. Grant delivering him his interest in the 2009 tax refund to
‘be received by GFPI up to the amount of US $10 million. When the refund was received by
GFPI, it was to be received and held by GFPI ih trust for him. It was not to be an asset of GFPI

ot subject to the security of the company’s lenders. -

[20] Tﬁis scheme of the agreement was well-known by TD, the agent for the first and second

" lien lenders as is evident from an internal TD credit memorandum prepared by Mr, Montgomery
on March 28, 2008 three days before the 2008 closing. That memorandum included the
following;

The capital will be mjected in a manner that does not require any consents from
the lenders

The proposed structure is summarized as follows:

iy on .[I\/Iarch 31/08] a related company outside our the restricted
group which we understand will be a holdco above our Bortower (the

“Purchaser”) will acquire US$20MM of the Borrower s 2008 and 2009
tax refunds;

ity  on [March 31/08] the Borrower Wlﬂ receive US$20MM from the
‘ Purcb aser consisting of:

17
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a) US$10MM on the sale of a portion of the Borrower’s 2008
tax refunds received between Sept 1/08 — Dec 31/08;

b)  US$I0MM deposit against the sale of a portion of the
Borrower’s 2009 tax refunds.

iif)  on Jan 2/09 the Borrower will sell $10MM of its 2009 tax refund
received between Sept 1/09 to Dec 31/09 to the Purchaser (consideration
corning from (if) (b));

i) the Agent (1" and 2™ lien) will provide the Purchaser with & partial
discharge of its security with the respect to: (ii)(z) in March/08, and (ii)(b)
in Jan/09; » ,

v) the Purchascr will receive the proceeds of the monetized 2008 tax
refunds in late 2008, and the proceeds of the monetized 2009 tax refunds
in late 2009; the Borrower may direct CRA to pay the monetized 2008 and
2009 refunds directly to the Purchaser, or alternatively, to the extent the
Borrower teceives the monetized tax refunds from CRA, the Borrower
will agres to hold in trust and segregate the proceeds of the monetized
refunds for the Purchaser.

[21] While TD was not a party to the tax refund agreement, it is quite evident that it
understood that it would provide a partial discharge of its security in March 2008 and in January
2009. - |

[22] The argument now made on behalf of TD is that the 2009 closing has not taken place
because the company failed to deliver the transfer document it was required to deliver to Mr.
Grant on January 2, 2009 and thereforc the tax refund once received will not be subject to a trust

in favour of Mr. Grant,
Post-agreement events

[23] The 2008 Closing as deffned in the tax refund agreement took place on March 31, 2008.
At that time Mr. Grant paid to GFPT US$10 million to purchase the 2008 tax refund and at the
same time paid a further US$10 million to purchase the 2009 tax refund. The: létitel' arnournt was
paid as a deposit.under the section 3.02(b) of the agreement. GFPT had jmmediate use aﬁd
benefit of the US$20 million in funds paid to it. In exchange, Mr. Grant received a transfer

18
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acknowledgment and partial discharges from the first and second lien agents in respect of the
7008 refund. Mr. Montgomery of TD said on his cross-examination that the discharges were
freely given because the lenders were asked to give them, and that there was 1o necd to canvass

the lending syndicates to do so.

[24] Later in 2008, after GFP1 received its 2008 tax refund from CRA, Mr. Grant. received
from GFPI approxima’tcly US$10 million in respect of his purchasc of the 2008 tax refund.

[25] The 2009 closing was to take place on January 2, 2009. Howcver GFP! failed to deliver
the transfer required under s, 7.04(a). It is common ground that GFPI ig in breach of its

agreement for failing to do so,

(26] It is quite apparent from the evidence that it was the position of the lenders that
influenced the company to take the position that it did, and that the company felt it was between
a.rock and a hard place. GFPl was running into financial problems and auticipated being in
default of its borrowing covenants by the end of the first fiscal quarter for 2009, There is some
evidence in an e-mail sent by Mr. Poter Lynch of GEPI to Mr. Grant’s solicitors and others, (i)
that TD, which was the agent at the time for both the first and second lien lenders, advised that it

‘would not provide discharges of their security without the consent of the tequisite number of

lenders in each syndicate, which was different from the position taken by TD regarding the 2008 ‘

tax refund that the consent of the members of lending syndicate was not requited, and (ii) that
TD indicated to Mr. Lynch that it would not be supportive of the request for a discharge of its

SECuTity.

[27]1 Mr. Montgomery on his cross-examination made it clear that the position of TD was that
in order that GFPI would have the support of TD in a restructuring, the US$10 million should not
be paid to Mr, Grant. He said on his cross-exaruination:

“A, Ido know from Bill [0’Connor, a V-P at TD] that this — that this would

have been our position.
Q. What did Bill tell you in this regard?
A. That as - you know, in order to -- in ordet to continue to support the

company and, you know, put a structure in place that would allow it to continuc to
operate, that the lenders would look for the 10 million to remain in the company

19
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Q. Okay. :

A, - in order to mducc the lenders to continue to fund, or to continue to

forebear, I guess, or continue to ve - to restructure the credit facilities to allow it

to continue to operate.”
[28] When Mr. Montgomery was involved in the drafting of a term sheet for a proposed
refinancing of GFPI he made sure that there was included in the term sheet a negative covernat
that the 2009 tax refund not be paid o Mr. Grant. He stated in an internal e-mail at TD "if we
restructure we would want to make sure that shareholders do not take payment on this "deposit™.

Mz, Grant riever agreed to this. - "

(291 On June 19, 2009 Mr. Grant’s solicitors wrote to GFPI demanding that GF PI deliver the
transfer document required for the 2009 tax refunid no later than 5:00 p.m. on June 22, 2009. The
lotter further demanded that the partial discharges and releases from the first and second lien
agents be sought by GFPI from the lenders and provided to Mr. Grant no later than 5:00 p.m. on
June 22, 2009. The letier stated that if these discharges and releascs from the first and second

lien agents were not provided, Mr, Grant might waive these conditions that were inserted in the '

agreement for his benefit. Scction 6.03 of the agreement provided that conditions in favour of

Mr. Grant could be waived by him in his sole discretion. The obvious xeason for the urgency of

the letter and for the demand that these documents be delivered by June 22, 2009 was that it was -

known that GFPI was about to file for protection under the CCAA, which protection was

7 obtairied in the Initial Order made on June 25, 2009.

- Issucs

[SOj TD takes the position that under section 5.02 of the tax refund agreement, Mt. Grant did
not acquire any right or interest in the 2009 tax refund as that section provided he would not
receive such a right until GFPI delivered a transfer document to Mr. Grant at the 2009 closing
that was to take place on January 2, 2009. Aé that transfer was not delivered, the position of TD
is that Mr. Grant therefore has not acquired any interest in the 2009 tax refund.

[31] Further, TD takes the position that the trust provision requiring GFPI to hold the 2009 tax
refund In trust once received from CRA has 110t come into foree because that section provides for
such a trust for a 2009 tax refund that is received after the complétion of the 2009 closing. TH
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asserts that because the 2009 closing did not take place 88 there Wwes 1no delwery of o transfer .
from GFP1 to Mr. Grant, the trust provision docs not yct arise. It is common ground that the
9009 tax refimd to come from CRA has not yet been reccived by GEPL

[32] The position of Mr, Grant is that GFPI has a trust obligation to hold the 2009 tax refond
in trust for Mr. Grant and that it cannot rely upon its own failure to deliver a transfer document t0
M. Grant on January 2, 2009 to argue otherwise. Mr, Grant reljes upon the equitable dogtrine

that equity considers done what ought to be done.

[33] Mr. Grant further contends that it is open {0 a courl to now compel GFPI to deliver the
transfer document that was to have been delivered on January 2, 2009, thus giving Mr. Grant his
right to the 2009 tax refund under section 5.02. He takes the position that delivery of the transfer
now by GFPI would mean that once the 2009 tax refund is received from CRA, it will be
impressed with a trust in his favour. TD takes the position that making an order requiring GFFI
to now deliver a transfer to Mr, Grant would amount {0 & preference in favour of Mr. Grant over

other creditors of GFPL.
Analysis

[34] There is no question but that GFPI has breached its obligation to deliver the transfer to
Mr. Grant on January 2, 2009. It i is also clear that while TD understood at the outset thet the
2009 tax refund when received by the company would be held in trust for Mr. Grant and that TD
would provide a discharge of its security at that time, TD has made clear that it will not deliver
any discharge of its security. The fact that TD contends (hat it was not asked by GFPI to deliver
" a discharge of its security is, in my view, neither here not there. Il was made quite clear by TD

1o GFP1 that if there was to be a restructuring, the US $10 million should stay in the company.
(35] The issue is what right Mr. Grant has, if any, to receive the 2009 tax refund.

[36] There was no condition in the tax refund agrecment that was required to Be fulfilled

before the transfer was to be delivered to Mr. Grant on January 2, 2009, nor any test or judgment.

call of any kind to be made by GFPL The only purpose in having half of thc US $20 million tax
refund being purchased by Mr. Grant to be a purchasc in 2000 was to stay onside the lending
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agreements which permitted only US $10 million in assets to be sold in any year cut of the
ordinary course of business, The 2009 ¢losing {o take place on January 2, 2009 was thus &
technical, albeit important, provision that was to be automatically carried out by GFPL Nor was
the oblig'sition of GFPI 1o deliver the transfer in.any way conditional on. the lenders providing a

release of their security.

[37] It would be completely inequitable, in my view, for GFPI to take advantage of its own
breach in failing to deliver the transfer to Mr, Grant and then coﬁtend_ that because of that failure,
its requirernent to hold the funds recsived from CRA in trust under &. 5.02 does not arise because
the 2009 closing has not taken place, ie., for GFPI to contend that as it is only funds received

from CRA “after the éompletion of the 2009 Clbsing”.that are to be held in trust, and if the funds

are received before the closing has taken place they are not subject to the trust in favour of Mr.

Grant. That was not at all the intent of the agreement. GFPI does not argué this, as it takes no

pdsition on the motion by Mr: Grant. TD however does. Mt. McElcheran said in argumnent that .

TD is taking this position on behalf of GFPL

* (38] In my view, the principle that equity considers done what ought to be done is applicable

and the transfer by GFPI of the 2009 tax refund to Mt. Grant that was to occur on January 2,
2009 is to be treated as if it did take place.

'[39] The principle is well known and of some antiquity. It was explained in Bliss v. Doyle
(1983), 44 O.R. (2d) 129 by Krever J. (as he then was) by the following: ' )

In Sncll's Principles of Equity, 27th -ed. (1973), one finds the following
explanation of the maxim at p. 40:

This maxim has its most frequent application in the case of contracts.
Equity trcats a contract (o do a thing as if the thing were already done,
though only in favour of persons entitled to enforce the contract
specifically and not in favour of volunteers, Agreements for value are thus
often treated as if they had been performed at the time when they ought to
have been performed, with the same consequences as if they had then been
completely performed. For example, a person who onters into possession
91" tand under a specifically enforceable agreement for a lease is regarded
in any court which has jurisdiction to enforce the agreecment as being in the
same position as between himself and the other party to the agreement as if
the lease had actually been granted to him. ' '
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Other examples of the maxim will be found in the enforcement of an
imperfect trust made for value, the qualified trust for a purchaser imposed
by equity upon the vendor, the rule in Howe v. Earl of Dartmouth, and the
doctrineg of conversion.

(40] The maxim was applied in Wood v. Guarantee Co. of North America (1975), 10 O.R.
(2d) 661. In that case an insurer failed to issue a policy that its agent had commnitted it to issue.
The ingurer sought to avoid an obligation under the Judicature Act to pay interest by way of

' damages on an insurance policy by contending'that the policy had not been issued. Southey J.

rejected the argument and stated:

The present action is not an action on a policy of insurance, because 10 policy
was in fact issued by the insurer. The insurct, however, was under an obligation {0
issue a policy of insurance in accordance with the agrecment made with the
plaintiff and it would be a strange result, indeed, if the insurer could avoid
liability for interest in the nature of damages under the Judicature Act because of
its failure to issuc a policy. The plaintiff could have sued for specific performance
of the contract of insurance and thereby forced the Guarantee Company 10 issue a
policy, T think T am entitled under s. 18(1) of the Judicature Act to apply the
cquitable principle that equity looks on that as done which ought to be done (14
Hals., 3rd ed., p. 532), and proceed in this case as though a policy had been
issued.

[41] Tt was contended on behalf of TD that to.apply this equitable maxim flies in the face of 5.
5.02 of the tax refund agrecment that provides that Mr. Grant obtains no interest in the 2009 tax

" refund before the vendor delivers the transfer at the closing on January 2, 2009 and, that as the

transfer was not delivered, it would be effectively re-writing the agreement to provide for it now.
T do not agree. The application of the maxim does not mean that Mr. Grant will have received his
iterest in the second half of the tax refund in 2008, The application of the maxim results in the
court proceeding as if the transfer took place on January 2, 2009, which is what the agreement

contemplated.

[42] As the transfer is thus taken to have occurred on Januaty 2, 2009, the trust obligation

imposed on GFPI under s. 5.06 of the agreement is effective and requires GFPI to hold for Mr.

Grant US $10 million of the tax refund for 2009 when it is received from CRA. Moreover, under
8, 5.04 of agreement, My, Grant is entiﬂed to direct the CRA (o deliver that amount to him rather
than to GFPIL. 8. 5.04 provides in part: | |
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Either party may, after the delivery to the Purchaser of the iréngfer of the Sold
5009 Refund referred to i Scetion 7.04(a), direct CRA, the Finance Minister and
anyother appropriate person to pay the Sold 2009 Refund to the Purchaser.

[43] 1 do not think that the lack of discharges from TD of the first and second lien lenders
affects the substance of the rights of Mr, Grant to the 2009 tax refund. The obligation in the tax
refund agreement to deliver the discharges on the 2009 closing was that of GFPI, and thus GFPI
was required under the agreement to do what was necessary to acquire those discharges from
TD. Under s. 5.02 of the agreement, Mr. Grant was to acquire his title or ownership to the 2009
tax refund on January 2, 2009 solely by the transfer being delivered to him. The failure of GFP
to obtain the discharges from TD could not affect that delivery of title from GFPI to Mr. Grant.

At most, if the lenders had security over the 2009 tax refund, it would mean that M. Grant’s

ownership of that asset was subject to the lenders’ security. I do not see how the failure of GFPI

to obtain discharges from the lendérs for delivery to Mr. Grant could affect the trust provision in

8. 5.06. It would amount to GFPI'télging advantags of its own breach of agreement to argue there

was 1o closing because it did not provide the discharges from the lenders to Mr. Grant.”

[44] In my view, and I so find, as the transfer from GFPI to Mr. Grant is deemed at equity to
have been delivered on January 2, 2009, the trust provisions of s. 5.06 mean that if the tax refund
due to Mr. Grant is received by GEPI, it is to be held in trust for him and the first and second lien

lenders do not have any sccurity over it.

[45] 1donot agrée with the assertion by TD that to now order GFPI to deliver a transfer of the
2009 tax refund would amount to a preference in favour of Mr, Grant, It would not be providing
Mr. Grant as an unsceured creditor with 4 puyment from the company’s assets ahead of other
creditors. Rather it would be effecting delivery-to him of an asset belong to him. It is not the
company’s asset. o

[46]1 Moreover, whilé Mr. McElcheran contends that the tax recovery is not something that TD)
is asking for itself, but something TD is asking for GTFPL, and that TD as agent for the first lien

* TD does not argue that the lack of discharges from the first and second lien holders prevents the rust provisions of
5 5.06 grom being applicable. It relies on the failure of GFPT to deliver the fransfer on January 2, 2009 for it
contention that the 2009 closing did not take place. '
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lenders is not trying to scoop the tax refund, this appears inconsistent with the position taken by
TD in August of this year on the motion regarding the validity of the KERP payment for Mr.
Lynch, which TD supported. TD relied on marketing information provided by the Monitor and
Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur
substantial shortfalls and that there likely will be no recovery for the unsecured creditors. If that
is the case, the Tesult of TD being successful in its position on this motion would be a benefit to
its position as agent for the first tien lenders.? This would be quite inconsistent with the lending
agreements which expressly permitted the sale of these tax refunds free of the security of the

lenders.

[47] Whether the result in favour of M. Grant is bjr reason of the application of the equitable
maxim that equity considers done what ought to be done or by reason of an order that GFPI now
deliver a transfer to Mr, Grant, in substance the result would be the same. I do not think that the
equiﬁes of the situation should be affected by the form of the relief granted. If requested, I would
order the transfer to Mr. Grant by GFPL to be now made under s. 5.02 of the agreement, but I do

not see the need for that to be done.
Conclusion
[48] Ideclare:

(2) The trapsfer to Mr. Grant of the 2009 tax refund due to him under s. 5.02 of the tax
refund agreement has in equity taken j)lace as of Jamuary 2, 2009 and that Mt. Grant has
acquired full right, title and interest in the tax refund as of that date. Mr. Grant is entitled if
he wishes to receive a transfer document from GFPI under s. 5.02 effective January 2, 2009.

* The fourth report of the Monitor dated October 8, 2009 contains a cash flow projection from September 28, 2009
to December 6, 2009 which the Monitor states indicates that the applicants will have sufficient liquidity to sustain
ordinary course opetations during the projection period. This statement projects US 14,444 million being received as
8 corporate tax refund in the week ending December 6, 2009 and US $10 miltion of that being transferred to 4n
escrow in accordance with my interim ruling at the conclusion of the argument on this motion, That is, the refund
due to Mr. Grant is not necessary for the applicants’ cash flow for the period, at the end of which the projested cash
position of the applicants will be a positive US $26,491 million.
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(b) Mr. Grant is also entitled if he wishes to direct CRA, the Finance Minister or any other
appropriate person under s. 5.04 of the tax refund agreement to pay the tax refund due to
him directly to him. '

(¢) If the 2009 tax refund due Mr. Grant is received by GFPI, it will be received by GFPlin
trust for Mr. Grant and GFPI shall be obliged to forthwith pay it to Mr. Grant.

[49] Mr. Grant is entitled to his costs from TD. If not apreed, brief submissions in writing with
a draft bill of costs may be made on his behalf within 10 days and TD shall have 10 days to
reply. '

PRy

NEWBOULD J.

DATE: October 13, 2009
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.Court File No. 09-8247-00CL

ONTARIO
'SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

| IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP (the
"Applicants")

- NOTICE OF MOTION
(Re: Tax Refund Purchase and Sale Agreement)

[Returnable September 16, 2009]
The Moving Party, Peter Grant Sr. ("Peter Sr."j, will make a motion to the Honourable
Mr. Justice Newbould, presiding over the Commercial List, on Wednesday, September 16, 2009,
at 10:00 am., or as soon after that time as the motion may be heard, at the Courthouse,

330 University Avenue, gt Floor, Toronto, Ontariq ;
THE MOTION WILL BE HEARD orally.

THE MOTION IS FOR:

1. An order, declaration or directions, as appropriate:

(a) that Peter Sr. has purchased and is entitled to receive from Grant Forest Products
Inc. ("GFPI") a transfer of the "Sold 2009 Refund", as defined under a Tax
Refund Purchase and Sale Agreement between Peter Sr. and GFPI, dated March

28, 2008 (the "Agreement");
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(b)  that forthwith upon receipt by GFPI (or other applicants, affiliates or subsidiaries)

of the 2009 Tax Refund, as defined under the Agreement, or any portion thereof,
GFPI (Qr other applicants, affiliates or subsidiaries) shall pay over to Peter Sr., or
as he may direct, the full amount-of the Sold 2009 Refund, and pending which
payment GFPI (or other applicants, affiliates or subsidiaries) shall hold the Sold

2009 Refund in a segregated trust account for Peter Sr.;

(© that, if necessary, GFPI is obliged to provide to Peter Sr. any documents or items

to give effect to the relief requested above, as the Court may direct; and

(d) that the Sold 2009 Refund does not form part of the assets of GFPI available to

other creditors of GFPI;

If necessary, an interim order requiring that GFPI, or alternatively the Monitor, hold in a
segregated trust account pending final disposition of this motion (including any appeals/
or leave to appeal applications from the order granied on this motion), the full amount of
the Sold 2009 Refund from and upon receipt of the 2009 Tax Refund (or any portion

thereof);
Costs of this motion as appropriate; and

Such further or other order'as may appear just or appropriate to this Honourable Court.

28
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THE GROUNDS FOR THE MOTION are:

Background

1. Peter Sr. founded the predecessor to GFPI in 1980, and took the company into the

oriented strand board ("OSB") market with the opening of the company's first OSB mill in |

Englehart, Ontario in 1981. Peter Sr. (and a Grant family trust known as Twin Lakes Trust) are
the ultimate shareholders of GFPI. GFPI (and the other applicants) own OSB mills in Englehart
and Timmins, Ontario, hold a 50% interest in an OSB mill in Footner, Alberta, and indirectly

own OSB mills in Allendale and Clarendon, South Carolina.

2. GFPI and the other applicants filed for and obtained protection under the Companies

Creditors Arrangement Act (Canada) by Initial Order of this Court dated June 25, 2009. Emst &

Young Inc. was appointed as Monitor. By Order dated July 24, 2009 the initial stay was

extended to October 15, 2009,

" Peter Sr.'s Recent Efforts to Assist GFPI Financially

3. As GFPI's financial performance began to come down from 2004 historic highs in the

‘OSB market (and particularly after GFPI and affiliates incurred significant bank debt to construct

the two new South Carolina OSB mills), Peter Sr. became directly involved in steps to assist
GFPI's cash-flow. In July 2004, he caused 1308406 Cntario Inc. ("1308406™), a company which
he controls, to loan $40 million on an unsecured basis to GFPI, and in October 2004 caused
1308406 to loan GFPI a further $10 million, again on an unsecured basis. These amounts have
not been repaid, and have been subordinated to the First Lien Credit Agreemert and Second Lien

Credit Agreement,
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4. GFPI declared preferred dividends in the amount of $6 million in favour of Grant Forest

Products Corp., which Peter Sr. controls. These dividends have not been paid by GFPI.

5. Peter Sr. has not received a salary from GFPI for many months, even though he is the
Chairman and CEO. An Executive Retirement Plan established By GFPI for Peter Sr.'s benefit is
underfunded to the extent that it would require a contribution of approximately $18 million for
the Plan to provide Peter Sr. with the retirement income that he was to receive under that Plan at

age 70. No contributions have been made to the funding of that Plan for many months.

6. In order to provide further financial assistance to GFPI, in June 2008 Peter Sr. caused
additional funds in the amount of $25 million to be advanced to GFPI. This amount is recorded

in GFPI’s accounts as a capital contribution.
Tax Refund Purchase and Sale Agreement

7. As GFPI's ﬁnanéial performance declined in 2008, it was proposed that Peter Sr. might
assist the company's cash-flow by purchasing a portion of certain Canadian and Ontario tax
refunds which GFPI expected to receive in 2008 and 2009. The coﬂcept was that Peter Sr. would
pay US$20 million to GFPI in March 2008 to acquire a portion‘ of GFPI's 2008 and 2009 tax
refunds, with the purchased portions of the tax refunds amounting to approximately US$10
million in each of 2008 and 2009. This would assist the company with immediate cash—ﬂow but
ensure that Peter Sr. would ultimately receive the purchased portions when the 2008 and 2009

tax refunds were paid by the government.

8. The arrangement was such that once GFPI received the 2008 and 2009 tax refunds from

the government, it would be obliged to hold the portions of the refunds which Peter Sr. had
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purchased (approximately US $10 million each year) in trust for him and then pay them out to

him, or as he directed.

9. The Board of Directors of GFPI approved the tax refund purchase arrangement on

March 27, 2008.

10.  The operative contract, styled as a Tax Refund Purchase and Sale Agreement (the

"Agreement") was signed by Peter Sr. and GFPI effective March 31, 2008.
Events Subsequent to the Execution of the Agreement

11.  The "2008 Closing" as defined in the Agreement took place on March 31, 2008. At that

time, Peter Sr. personally paid to GFPI US$10 million to purchase the "Sold 2008 Refund” and -

paid a further US$10 million to purchase the "Sold 2009 Refund", as defined under the

Agreement. In exchange, he received a transfer acknowledgment and partial discharges from the

 First and Second Lien Lenders in respect of the Sold 2008 Refund.

12.  The Lien Lending Agents in respect of the First and Second Lien Credit Agreements
knew of and approved of the Agreement, and provided the partial discharges in respect of the

Sold 2008 Refund thereunder.

13.  Later in 2008, after GFPI received its 2008 tax refund from the Canada Revenue Agency,
Peter Sr. received from GFPI approximately US$10 million in respect of his purchase of the Sold

2008 Refund.

14.  The "2009 Closing" was to occur on January 2, 2009, as specified in the Agreement.

Peter Sr. was not obliged to provide anything at the 2009 Closing as he had already paid the
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US$10 million purchase price in March 2008, and exchange rate adjustments meant thaf a small

additional amount was to be paid by way‘ of an adjustment under the Agreement. GFPI was to

deliver a transfer acknowledgment and partial discharges of security from the First and Second -

Lien Lenders in relation to the 2009 Closing.

15.  GFPI delivered neither of these documents on January 2, 2009, nor at any time thereafter.
The Lien Lenders appérenﬂy' indicated informally that they would not approve providing the
partial discharges, and GFPI thereafter took the position that it would not provide the transfer

acknowledgment (although the consent of the Lien Lenders is in no way a necessary condition

under the Agreement). GFPI made no written demand of the Lien Lenders to provide the partial

discharges in respect of the Sold 2009 Refund. Peter Sr. did not agree with or consent to this.

Other Grounds

16.  GFPI now takes the position that it will not deliver the transfer acknowledgment, and

(subject only to this motion) intends not to hold in trust or pay to Peter Sr. the Sold 2009 Refund

when it receives its tax refunds in 2009, or thereaf_cer.

17.  GFPI has acknowledged that it is in default to Peter Sr. under the Agreement. Peter Sr.

‘has written to GFPI demanding the delivery of the transfer acknowledgement and completion of

the transaction in respect of the Sold 2009 Refund.

18.  The approach that GFPI has taken is at odds with the purchase and sale transaction as

approvéd by the directors in 2008 and is in breach of the Agreement. Peter Sr. purchased an

asset and is entitled to it once received by GFPL. The tax refund purchase transaction was |

structured as it was because it involved the purchase of an asset, and was not a loan or capital

32
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injection. The Sold 2009 Refund, once received, should be held in trust for Peter Sr. and

thereafter paid to him or as he may direct, by GFPI.

19. Equity will assist, if necessary, to facilitate the completion of the transaction as agreed

upon by the parties.
20. Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36.
21. Such further or other grounds as counsel may advise and the Court may allow.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The Affidavit of Peter Grant Sr., sworn September 8, 2009, and exhibits thereto;

2. Such further or other material as counsel may advise and this Court may allow.

Date: September 8, 2009 BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto, ON M5X 1A4

Richard B. Swan (LSUC 32076A)
Telephone: (416) 777-7479
Facsimile: (416) 863-1716

Lawyers for Peter Grant Sr.

TQO: Service List
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* Thisis Bxhibit "B" referred 1o in the
AFfdavit of Peter J. Grant, Sr.
- Sworn hefore me this- 8th
day of September, 2009

N\

nidgioner for Takmg Affidavits’

Momque Marie Plants, & Cnmmuswner. etc.,

Distriet of Timickatning

for Grimt Forest Products Ine. and its nsnoclated cumpenius.. B .
Expm's May 7,-2011.
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infing); pov shall such walvee sostifuis s welver op oontirming watver “wsless otherwiss
exptasely providsd in wiilog doly exzeonted by-the patty o o bo&n&ihege’by.

Secton 104  GoveraingLew ‘

*Fhis. Agteament.shall be governdi yend sonstroed In apoordanos, with-the. luws
i ) of. and this. fecdarsl. Jews of Catiadd, agpl vgble therain (eoluding ans
confiiat bf law rulear principlo of such Jawis that ight refer such intewprefation o etiforeemsant
1o the laws of atother jindsdicion). Fach party hetote lusvocably subrodts to the nonsexslusive
sarisdistion of the ooutty of Onteslo with sespect o my.matter adsing Teveuder of relating

hezelo, . .
Seotion1.05 -inguler Pimsl ond Qonder
. Words dwporiing the singuler iclude the phutal end vios vessa, and words
- tmporting gennde: inclyde e masciline, feminine ind nouter gondets.
Zertion 106 Certaln Wends ' .
“Ju thiy Agreement, the words “noluding™ and “inolades” mewns “Including (or
trsctudes) without Brdtation™ : ' ) .
Baction 1.07 Mn&s St ' . .
' ~ T headings pontained in this Agreement exe Tot popvanience of referonoe aniy,.
and shallnot affoct fhe meaxing or interpretation heteol, :

ARTICLE2
" . PURGHASE AND SALE OF FORCHASED ASRRTS
 Seotion2.01  Agtesmentof Purchidse and Sele .
Subject tn the provisions of iy Agresment, iis Vemdor heshy ngrees to sell;

?d‘? pnd tremgfer to the Pucheser, end the Purohayer horeby sgress to pudhnse fom the
endor: . ' - i

@ e Sold 2008 Refund on March 31, 2008] end
() * o Sold2009 Refiind on Jaunary 2, 2005,
Seotion 2,02  Withowt Reeowzn snd AaJs, Wiiste Is

Tho Prschaser noktowledges thit-the Yendor is sefiing the Purchased Assets 1o the

. Purphaser on & nan¢retowzEe, tgg Is, whexo §s” bests, 1o-zeproseptation, wetzatty or sonditien is

expessed of van be implied pursuant to- fhir Agretment or ofheswise az fo fitle, sticumbyances,
description, “fimess for puposs, merchnatdbiitty, xiclition, assignebilify, collectebility, quanilty, .

ovtstanding pmotm, vakue o quality or In espeot of any .other matter or thing whateosver

+ e e otz 0 PutORg oot ot e o the Vendor-torsellsarmer— < e T

To2ous_SA272E 2

o
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- Seotion3.04 Mw&ﬂﬁm )
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ARTICTA S
PURCHASD PRICE

Theyrorchage - peloe fox:‘,_‘,ﬂ‘;a-,s,t;i'q,z_ﬁqaj _it}bﬁmd shth be-the 2008 Puphase Prics,

& PUTOHEsS PG 10T 6 Sotd 2004 RENR:S :
faess putchase prloes shall be adfusted In acootdnnes Witk the provislons of this Agreemont,

Section.3.02 Payment of Purchage Price

"Ther Prirchaser shall pay-fhe parchass prices io the Vendor by centified alteque,
Basle draft or wire tanster of fmmedistely eveliebla Fands to-an ecvount specified by the Vendor
ag foltows: :

(2) ~ the Parchiaser shall pay the 2008 Putchass Prics to the Vasdor on Mach 31,2008,

atthe 2008 Closing end '

()  the Purcheser shall pay the 2009 Pruichuss Prics Depositto Te Vendos o Masch

31,2008 of the 2008 Closing,
Sootton 3,03 Transfer Tuxes o
The Puschaser shell pay dirsotly to the approprists texing authoilty wiies dus, goy

applivable federal ad-provinelut sales and tansfer tsen exigible in .connegiion with the-

trensaciions contemplated by the Agreemeah

’

v obmemienn . e . ARUICLE4 . .
REPRESINTATIONS AND WARRANTIES
Sectlon 4.0t Vendor's epresstintions | -
) “Phe Vendor hereby represents-and. warrants {0 the Purchaser that:
@ e Vepdorisa aprpotation duly Incorpotated and: velidly; subsisting under fhe

) lwzs of the jutleciotion of ifs incotposation or awslgamnation, &s the oase rany. be;
* an Co - o -

the Tncome Taxdet

() .- e Veindot Is miok & iomesident of Caneda within the mearing of Seotion 116-f

4
"
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“ForRory 5424728 2

21 b e 2009 Pitohase Pries, Lhe Aol of -
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C - COVERANTS -

Sebiion‘s,ﬁl ‘Bugchasir's A

712,

e TheiVondor shatldeting, ol Bouidnosg: Housy plloor So7 P repsoneble .. L
" adooms 1o a1} Books and Recordd and aliow the Pavchaser fo meke voples of ull Books.and

Reogords,
Sootion 02 o Interortuf Purchaser in Sold72009 Reffind Usi§h2000 Clogiig

' “'he pastien agroe; notwithuiending any otherprovidon ofithis Agreement or any
other thehit oy purporied vight of the Pinphaser, thint the Putohaser does-aot avcuise sy right, tile.
or jndepsst.jii-the otd. 2009 Refund, atd the Vendor does 2ot soll, avslgn or ttensfer auy right,

itls or nterest tn the 8old 2009 Refund, wntil . Vendor delivars 1o ths Parchaser at the 2009
Closing; the trawiferfefbried to in Section 7.04(8),  ~ . .

Saotion:5,03 - Na Tiensihr of Iuietest

" Nelthot tho Sold 2008 Restud ot the Sold 2008 Refing @il Inotudo eny infersst
peyable by ERA with respont to sych.refind and ths Vendor chill be entitled to woetve aad
setain-any and a¥ suok intorest., : v .o B

Section .04 Direotl

Eitfier payty mey, aftor delivery to the Pazohiaser of the fransfor of the Sold 2008
Refond sefetrad 4o in Seotion 7,020, direst CRA, the Fimamos Minister end ewy athot
appropriste £a:sbn to oy the Soid 2008 Refund fo the Purchaser, Either petty may, afjer the
_defivery to the Purchesor of the iransfer of the Sold 2009 Refund referted to ih Seotlon 7.04(e), °
S;rgt CR;AQE?B Finance dinfste s1d apy other aptropriats person io pay fhe Sold 2009 Refiynd -
Fthe Pardisser; ) .

Seetlon 5:05  Sold 2008 Fleld dn Tt Jor . )

'The Veindor shell hold i trust for the Pucohaser, keep sogtogated fom gy oflet
fancls, docounts or asgets of the Vendor and pay to the Burchaser sy smougt of the Sold 2008 -
Refupd roosheed by the Veadop efiar the completion of the 2008 Closing, a
Sleotion 5.06 - Sold 2009 Refud Hold - Tiust by Yondior
o The Vendor shall hofd in tmat for Puchhsey, keop gogrogutod: from any oflier o

g £ GIVA ang Piitanes Wixtdley

ﬁauds; soopimte or asests of the Vendor snd pey 1o Pubcheser ety amotmt of the Scld 2005

Refond recelved by M\Vendor after The compietion of the 2009 Closlng,

.
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- - COVENANTS

Seotion 5.0 " Buschavsrls Acoess to.Bogiks g

- acoems o a1l Béoks and Records and allow the Parchéser fo mike sopies of ull Books.a
Rogopds, -

Sootion,02 o Tnerostuf Purchanar it Sol2009 Rofind U200 Closhirg

' *'The pities egros; notwithetndng axy other provigon ofthie Agrepment or any
other tight or pruporied sight of the Puhaser, that the Purchaser does 10t aoguize aity right, title.
or jzdesast-$ti-the Sotd, 2009 Wefind, aid the Vendor-does 2ot yoll, asslgn or {tansfer auy right,

titls or inferest in the Bold 2009 Refand, ustil Tus. Vendor delivers to the Parchaser af the 2005
Closing; the transferfefbried 1o in Section 7.04() N .

Sseotion:5.03 - H¢ Thansler of Infetest

" Teithet the Sold 2008 Refinid o the Sold 200 Refind shisfl Instuds ey fafersst
payable by ERA vith respeot to such.refind and the Vemdor shall bs entifled to woelve and
tetainnny shd ¥ such dnterest.. : Coes “ oo

Eitfior papty may, aftst Selivery to the Porchasar of the fraxsfor of the Sold 2008 -
Refond refettad -to in Secion 7.02(e), direst CRA, the Finmncs Minister end auny athoer
appropriste peradn to oy, the Sold 2008 Refund fo the Purcheser, Bither petty may, afler the
_dellvery tg the Porcheser of the iranafer of the Sedd 2009 Refund reforted to i Sestion 7.04(e), °
divsot CRA, the Fnancs Ministet 218 any other appropriate person fo pay the Sold 2009 Refund -

v

't the Pordiaser;
Seotlon 5105 Sold 2008 Rufunc Fleld b sty Vendor .

" 'The Vendor shall hold ¥ trust fo1 the Pusohasst, kesp sogtegated from pog pilie -
fands, docounts o asaets of the Vendor aud pay o the Purcheser any smout of the Sold 2008 -
Refund recshved by the Vedor afiar the completion of the 2808 Closing, '

Hleotion 5.06 - Soid 2009 Refd Held ln'Thust by Yendor
"+ Tho Vendor shall hofd in tmust for Puwrchisey, keop segrogatad: from any ofliey o

Touds, acopimts or asssts of the Vendor and pey 1o Putchager apy emotot of the Sold 2008
Refond recclved by ths Vendor after the conplellon of the 2009 Closlug, :
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. Seotlon 507 No Segmity, Jutersst or Fes

The Vendot .skall’ not.giurd o the Puschasie any sestrity’ fop the Vendby's
ollizations to Purchaser with 18spect to-the Jold 2008 Befiwid: oithe 56182009 Refund atidshinfl
not pey to fae Putchiaserany lerest ont the 2008 Puichnse Prics Deposit palit to the Vendor on
Miirch 31, 2008 withtespeot to the-Sold 2009 Refted-or gy fopvelated to the refund zgles, *

“Seotion 5,08 No Secuslry Trderest

“'The PoroHeger agrass that It doeg not acqeiire and ahall not aoqidre any secuty
b {merest In oty of the Purohased Assciy-and, for greater.curiainty, hareby divcharges any prosetd

ar fotute Jeomdty intevest It now or hereafier scqohes du guy of the Purchased Asssty providsd
3 ' that the foregolsg shall yot affect the'Puichaset’s uwmorship of any Purchased. Assels noquired
. by the Purchaser by the traitsfors redbrred o in sebtions 7.02(2) and 7.04(2) heteof,

Seotion 5,09 Polohased Assets mav.be fhik Fitst Prst op Parke of Refunds Receivod

. The Suld 2008 Refund shall, unless otherwlse speciffed by the Purchaser to the

l ' Voidorinwilting; be-the gt gatt or parts of the 2008 Tt Refund reveived By the Vemdor or the
Pucchaser, up fo fiw atoount of the Sold 2008 Refind, The Sold 2009 Refund shall, ynless

otherwise specified by {he Purchaser to the Vendor In.writing, be the Srst paxt o pexis of the |

ﬁ 2008 Tax Refimd secefved by the Vendor or-the Parchassty up o the amount of the 2008 Tax
%

Refnds =~ |
Seoflon 410 Dirsotion by Purhaser

The Purchaser zagy, hefbre fhe delivery oF the appliceble fransfor 1eferred 1o in
gestlona 7,02{n) or 7,04(a) hereof, direct the Vendor in wilting to transfer the Sold 2008 Refwd
ot the Sold 2009 Refund, ay applicabis, io any other person. or petsons specifiod by Purchases

- gnd the Vestdor ghall do so,
]" Sestion .11 ' s

C]éaing shiafl not be held by the Vendor Ju trust and may beused by the Vandor, -

* Seoflon$.12 NoDefult under Credit Aeresinents

Notwithstauding “any provision of thls Agreswemt, ifie Vendot shall -not be
roquivad to make any adjustment feferred fo in this Agisement I mmoh adinsttient would
. oonsitute or iosult in @ defould by the Veddor nuder any provisien of the Fitat-Lion Crodis
- Agreement o the Second Tieh Gredit Agteetnent, Witheut Hmitstion 46 the forogoing, in no

chwoutnstanes shell e prosaeds tepsivad by the Vendor with tespeot o the sale of the 2008 Sold

‘Refimd sxoesd the Canadinn dollar squivalant of U8 $10 meillon end it no sircunistance shall

fhe proceods recelved by thé Visndor with réspset to ths sale af the Sold 2009 Refnd exceed the
Croad{an dollar equivaidmt of U1 milllon, In dbe event the Vendor doed not, as & wesult of

fhe rogoing, males any adhystment.otherwivs 1equived by fhis. Agresment, the Vendor. and the

= o wer o <Prrelingershall-make-such-adjusimont-promptiy-affer-the-maldng o snoh-adjustmett HolongaRmm <  ~ov - '+ .

TosDom_5424938_ % . - '
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This is Bxhiibit "G" referred to.in the
. Affidavit of Peter J. Grant Sr.
Swami beforse me this:8th

\ day of September, 2009
. AN us\\wmk

A Cc‘n{ms\nonet For Talcmg - Affidavits

Monique Marig Pladte, 2 Commlssloner. &fc.

District of Timiskeming '

for Grani Forest Products Ine, and its nssoclahed compmia& g5 e
Expires May 7,2011, T




o YRELANASRSAODICITROSEY " T ¢

Jones.-

: Richard B Rwan
Dinttilus 4181777479
-t ovacr@hemiei]bnea.com

Fume 18, 2009

Mr, Rete Eymch -
‘Bxecntive VicePregidimt
Grant Forest Products Ine.
Suits 1520

' 181 Buy Street
Toromo, ON MSH 2T3

eoex Sir:

3400 Opsa Fireteiadion Face: A0 Rox 430
. Yoromsn, Griterl, Goimde X 144

Tokita AES 3200 FadiBE0a.1TiE

wuww,benrationee.ct

“We ath for- M, Peter Grant S, a9 youknow,

We wiite to ensurs fhet allnecensary steps hmre ‘heen of fmmediately will be takea by Gtant Foregt -
Products Tae, ("GFPIY) to ks ceripin; that our cliens receives what he bargained and pald for
puzsvemt to-the “Taz Refund Puichase and Sels Agreetment dated: Macth 31, 2008 ("the Agteement™)

Detween Hmself and GFPL All words
Agreement, :

capitalized in this Jetter have the mesniugs specified by the

The agre'pmmt of'the partles Yras that tpon: reoeipt of any part of the 2009 Tax Refinid GFRE would
hold soch funds {n s, amowt equal to e Sold 2002 Refund) it trust 86z Mr, Grant, keep them

segregated iy GFPT's fivikis, aocoumis:or. ansity, enid pay such frest finds to Mr. Grant Thiz

struntura sas to ensire that the Sold 2009 Refénd, when received by GFF?, would belong to Mr.
Grant and that neither GFPTnor any of itg creditors conld assert ady cladm to-it.

As part of the process for-the: 2000 Closug it wes necessary to determhine whether sty adﬁmbnuﬁts to
the Soid 2009 Refind were required due fo axchinge rate:fluctuations o provided in section 8.03 of
fhe Agreement, “You addressed this jssue in ‘your letter to i Grant dated Januery 15,2009 in

regpect OF t‘Ele 2009 Sold Refand.

GFPI has not provided pactial discharges and roleagos from the First and Second Lien Agents voder
geotion 7.04 of the Agreement, and we understani that GFPT fafled to muke formsl demend for these
from the Lien Agonts, M. Clrant Getannds that thess be: spught and provided to him by no Iater than

5;00 po. EDT on Jans 22, 2009, In
these conditfons thet were fugerted in

the event that these are not provided, M, Grant may walve
tHe Agroement for hia bemefit, without walving any of bis

substantive ¥ights urider the Agresment, af law ot it sty

————— e “ee - - e & ww s Me g b

CALGARY ¢ TORORTO » EOMONTON

42




r,

w4

Tuae 19,2009 -
Page Two

{

Fw—ﬁm‘, the Ag‘eememt o'blige.d GHPY: 4o, deliver o irmisfiar bo Fanmary 2, 2000 i respect of the: 2008”

gold Refund, in: afopta.and. stibstaos safisfactony o the Purchaser, Mr. Gtant is. prepated to woat
this Yanoury 15, 2009 letter ke o satisfaoipry ttavisfer; if GFPT Aleaproes, My, Grant demands: that
GEPY doliver & transfar imméiately; end: $n axry svent by §p.m. BDT on Fine 22,2009, :

‘Ploase be advised that Mz Gront'doss not widve eny- sobsjantive ights tnder, the Agresment; ot liw
or . equity.. Mz Grant egpects GFRI to-fully comply with ite obligations, imxuéing those arising
wrides the Agteement atd as irostes fori, Grant,

. . : . -— .
C S CHTRGHISGI0DISITIOEL, M Tt rem e mit s M o maa o - Hes  vem e 0o wew s s - '-h!-] ..
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: Introductiox{

3 The relationships between GFPI and each of the First Lien Agent and the Second
Lien Agent (as well as with the first and secord lien lenders), are governed by the First and
Second Lien Credit Agreements. The provisions of the First Lien Credit Agreement that are
relevant to this motion are excerpted and attached hereto as Exhibit “A™. The provisions of the
Second Lien Credit Agreement that are relevant to this motion are excerpted and attached hereto
as Exhibit “B". In this affidavit, I will refer to the First Lien Credit Apreement (as amended by

" the First Axnendment to the Credit Agreement made as of March 21, 2007) and the Second Lien

Credit Agreement together as the “Credit Agreements”.

4. " Until May, 2009, TD Bank was both the First Lien Agent and the Second Lien
Agent. When TD Bank resigned as the Second Lien Agent, it was replaced by Bank of New
York. TD Bank continues as the First Lien Agent. '

5. - * (3FP] aund its affiliates used, among other sources of funding, the proceeds of the
1oans made under the Credit Agreements to §und the construction of the two operating facilities
owned by Grant Claredon LP and Grant Allendale LP, both indirect subsidiaries of GFPI (the
“Carolina Mills"). '

6. The development and construction costs of the Carolina Mills substantiaily
excoeded the budgets provided to ths Agents pursuast to the Credit Agreements, - Additionally,
substantial capital spending on non core assels, jncluding a private golf course, a 65ft yacht and
- elaborate renovation of the head office in Haileyberry, Ontario, also absorbed significant cash
resources, These cost overruns and non-core capital asset expenditures contributed to GFPI'S
liquidity issues that ultimately resulted in these proceedings. '

7. * In the Grant Affidavit, Mr. Grant states that the Tax Refund Purchase and Sale
Agreement (the “Agreement™) was “dovised and structured” by Mr. Lynch and Ross Walker of
Fraser Milner. As 1understand its import, this description i3 a reference to the fact thet the
Agreement was intended to assist GFPI by providing it with additional cash in a way that was
«devised and structured” to comply with the Credit Agreements.

44
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12. Neither the Ageits nor the leaders agreed to give a partial discharge of the First or

Second Lien security in vespect of the 2(509’ Refund and neither Agent was ever requested to give

such a partial discharge.

The Transfer was never delivered

13. [ understand from the Grant Affidavit that the 2009 Closing did not ocour and
GFPI never delivered the transfer of the 2009 Refund. Therefore, by the express terms of the
Agreement, Mr. Grant has no rights, beneficial or legal in the 2009 Refund, '

4. Additionally, as expressly stated in the Agreement, Mr. Grant has o seourity for
any breach by GFPIL of its obligation to.contplete the transactions contemplated by the
Agreement. Therefore, if there was such a breach, Mr. Grant must simply be an unsecured

" creditor for any damages he may suffer as a consequence of any such breach.

Subsequent events and restructuring efforts -

15 For the reasons stated by M. Lynch in his affidavit supporting the Applicants’
application for an Initial Order in these proeeedings and, inmy view, because of the cost
overruns and non-capital expenses described above, the Applicants and their subsidiaries came

- under severe financial strain in late 2007 that continued through 2008 and 2009

16. “The strains on the Applicants’ business were reflected in their reported financial

results that were delivered to the Agents pursuznt to the Credit Agreements through 2008 and
2008, Throngh the reporting that [ reviewed on behalf of TD Bank, it became apparcnt (el
GFPI would be unable to meet the interest coverage financial covenant that, under the First Lien
Credit Agreement, would be reinstated when cash payments of interest became due under the
Second Lien Credit Agreement in the first quarter of 2009, It was obvious that the wealkness in
" the business operations of GFP and its subsidiaries would ultimately lead to defaults under the
. First Lien Credit Agreement as of March 31, 2009 (subject to applicable reporting and cure
periods). Further, I'was also concerned about GFP’s ability to maintain compliance with the
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10.

4.

The sale of the 2009 Refund would be triggered only by the delivery of a
transfey of the 2009 Refund and was not effective until then;

The payment of $10 million on account of the 2008 Refund was a
payment of purchase price paid on the 2008 Closing; '

The payment of $10 million on account of the 2009 Refund was expressly
a deposit to be applied on the purchase price only on the 2009 Closing;

In order to assist GFPI's 1iquidify position while remaining in ¢compliance
with the Credit Agreements, the deposit paid by Mt. Grant was expressly made
available under the Agreement for immediate use by GFPI in its business;

The obligation of GFET under the Agreement, including the obligation to
deliver a transfer of the 2009 Refund at the 2009 Closing was not secured such
that any loss suffered by Mr. Grant resulting from GFPI'S obligation to complete
the 2009 Closing was an unsecired claim against GFPI; and

The 2009 Refund, if received by GFPI prior to the 2009 Closing and/or the
transfer of the 2009 Refund, was expressly stated not to be held in trust for Mr.

Grant.

Contrary to the statement in the Grant Affidavit at paragraph 18, neither the

lenders nor the Agents were requested to approve the Agreement and they did not approve the

Agreement or the proposed traunsactions.

11‘

" Rather, the First Lien Agent was advised by GFPI that it intended to enter into the

Agreement which GFPI and its counse! advised the First Lxen Agent could be performed by
GFP! in compliance with the Credit Agreements. 1 attach hereto as Exhlblt “C» iy a copy of an
e-mail sent by Ross Walker, as counsel for GFPI o the First Lien Agent’s counsel confirming
that, at the time the Agreement was executed, the Agreement did not breach the Credit

Agreements.
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12. Neither the Ageats nor the lenders agreed to give a partial discharge of the First or

- Second Lien security in respect of the 2609‘ Refund and neither Agent was ever requested 10 give
such a partial discharge. ' .

The Transfer was never delivered

13. I understand from the Grant Affidavit that the 2009 Closing did not coonr and
GFP] never delivered the transfer of the 2009 Refund, Thercfore, by the express terns of the
Agreement, Mr. Grant has no rights, beneficial or legal in the 2009 Refund. '

14, Addiﬁonaﬂy, as expressly stated in the Agreement, Mr. Grant has ho security for
any breach by GFPI of its obligation to complete the transactions contemplated by the
Agreement, Therefore, if there was such a breach, Mr. Grant must simply be an unsecured

' creditor for any damages he may suffer as a consequence of any such breach.

Subsequent events and restructuring efforts -

15. ' For the reasons stated by Mr, Lynch in his affidavit supporting the Applicants®
application for an Initial Order in these proceedings and, in my view, because of the cost
overruns and non-capital expenses described above, the Applicants and their subsidiarics came
under severe financial strain in late 2007 that continued through 2008 and 2009,

16. “The strains on the Ap,pl-icants’ business were reflected in their reported financial

results that were delivered to the Agents pursuant to the Credit Agreements through 20608 and
2008, Through the reporting that [ reviewed on behalf of TD Bank, it became apparent thet
GFPI would be unable to mezt the interest coverage financial covenant that, under the First Lien
Credit Agreement, would be reinstated when cash payments of interest became due under the
Second Lien Credit Agreement in the first quarter of 2009. It was obvious that the wealkness in
the business operations of GFPI and its subsidiaries would ultimately lead to defavlts under the
First Lien Credit Agrecment as of March 31, 2009 (subject to applicable reporting and curs
perieds). Further, I'was also concerned zhout GFPI’s ability to maintain compliance. with the



-6~

minimum liquidity covenant in 2009, particularly given that the sharcholders injected new
capital to maintain compliarice with the minimum liquidity covenant twice in 2008.

17. In m1‘t1mpation of these pending defanlts and the financial difficulties facing the
Apphcants and their subsidiaries, GFPI began to plan its restmctunng in late 2008 by taking
three important stcps First, GFPI hired Stonecrest Capatal Inc. ‘as a restructuring advisor on
December 12, 2008. Second, GFPI hired Goldman Sachs as a financial advisor to run a process
to attract new investment in its business. Third, and as pert of the Goldman Sachs process, GFPI
approached TD Bank in January, 2009 seeking terms under which the First Lien Credit
Agreement could be modified to encourage new investment. ‘

18. At the fime that the Applicants approached the First Lien Agent seeking -
modifications of the First Lien Credit Agreement to accommodate new jnvestment, the 2009
Closing had not taken place. Further, as noted above, GFPI did not, at any time, request that the
Agents deliver partial discharges as required by the Agreement to be delivered on the 2009
Closing.

19. In response to GFPI'S request, TD Bank considered modifications to the Credit
Agreement that it would be prepared to present to the First Lien Lenders for consideration. A
first draft of a term sheet was sent to GFPI on or about February 20, 2009, Among the express
texms of the term sheet was a requirement that the 2009 Refund would not be transferred to Mr.
Grant but would be retained by GFPL

20, TD Bank and GFPI conducted negotiations in respect of the term sheet for &
number of weeks. Atno time did GEPI object 1o the requirement proposed by TD Bank that
GFPI retain the 2009 Refand, The discussion of the 2009 Refund between GFPI and TD Bank
only occurred in the context of the “straw mian” restructuring tetm sheet and not otherwise.

21, In. March, GFPI settled a "straw man" term sheet with TD Bank. TD Bank was

advised that the "straw man" term sheet would be provided by Goldman Sachs to prospective

investors with the authority of GFPL. The "straw man" term shest expressly required that the
2009 Refund would be retained by GFPL. That "straw man” term sheet was also provided to the
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minimum liquidity covenant in 2009, particularly given that the shareholders injected new
capital to maintain compliarice with the minimurm liquidity covenant twice in 2008,

17. In anticipation of these pending defaults and the financial difficultics facing the
Applicants and their subsidiaries, GFPI began to plan its restructuring in late 2008 by taking
three important steps. First, GFPI hired Stonecrest Capitai Inc. as a restructuring advisor on
December 12, 2008. Second, GFPI hired Goldman Sachs as a financial advisor to run a process
to attract new investment in its business. Third, and as pert of the Goldman Sachs process, GFPL
approached TD Bank in January, 2009 seeldng terms under which the First Lien Credit
Agreement could be modified to encourage new investment.

18. At the fime that the Applicants approached the First Lien Agent seeking *
modifications of the First Lien Credit Agreement to accommodate new jnvestment, the 2009
Closmg had not taken place. Further, as noted above, GFPI did not, at any time, request that the
Agents deliver pa.rtlal d1$charges as required by the Agreementto be delivered on the 2009
Closing,

19. In response to GFPI'S request, TD Bank considered modifications to the Credit
Agreement that it would be prepared to present to the First Lien Lenders for consideration, A
first draft of a term sheet was sent to GFPI on or about February 20, 2009. Among the express
terms of the term sheet was a requirement that the 2009 Refund would not be transferred to Mr.
Grant but would be retained by GFPL

20, TD Bank and GFPI conducted negotiations in respect of the term sheet for a
number of weeks. At no time did GFPI object to the requiremeﬁt proposed by TD Bank ’that
GFPI retain the 2009 Refund. 'The discussion of the 2009 Refund between GFPI and TD Bank
only occurred in the context of the “straw man” restructuring term sheet and not otherwise.

21, Tn March, GFPI settled a "straw man" term sheet with TD Bank. TD Bank was
advised that the "straw man" term sheet would be provided by Goldman Sachs to prospective
investors with the authority of GFPL The "straw man” term sheet expressly required that the
2009 Refund would be retained by GFPL. That "straw man” term sheet was also provided to the
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First Lien Lenders on March 16, 2009 as 2 discussion paper setting out the basis on which the

First Lien Lenders would qohside'r sestructuring of the First Lien Facility:

22. As a further demonstration that GFPI did not intend to complete the 2009 Closing,
the cash flow information that it provided to the Agents expressly contemplated the receipt by

GFPI of the entite 2009 Refund by GFPI in the fourth quarter of 2009 and the use of such funds

in its business.

Concl\ldmg Statements

23. The Agreement was executed in March 2008 oontemplahng a uansfer of the 2009
Refund to Mr, Grant only on the delivery of transfer to him in 2009. Mr. Grant cxpressly
obtained no legal or beneficial interest in the 2009 Refund until the transfer was delivered.

24 Notransfor of s 2009 Refund has been delivared to date and consequeaily Mr.
Grant has no interest in the 2009 Refund,

25 The fact that nio transfer had been delivered was not inadvertent or accidental, It
was deliberate and, from our observation, a necessary step to preserve cash as the business of
GFPI s!ruggled with tight quidity, Further, as Mr. Grant was the CEO and a member of the
board of directars of GFPY, he must have parnczpated in the decision not to complete: the transfer
of the 2009 Refund.

26. This affidavit is sworn in response to the Grant Affidavit and for no improper
purpose.

SWORN before me at the City of
Vancouver, in the Provmce of British
Columbia this 142-dgy of September, 2009

[
Notary Public by and for the Pr‘wince of
British Columbia

CONRAD REGO
Barrister & Solicitor
McCarthy Tétrault LLP
1300 - 777 DUNSMUIR STREET
VANCOUVER, B.C. VTY 1K2
DIRECT 804-843-5682

VVVVVV\J
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minimum liquidity covenant in 2009, particularly given that the sharsholders injected new
capital to maintain compliarice with the minimum liquidity covenant twice in 2008,

1. I anficipation of these pending defaults and the financial difficulties facing the
Applicants and their subsidiaries, GFPI begen to plan its restructuring in late 2008 by taking
three important steps; First, GFPI hired Stonecrest Capitai Inc. as a restructuring advisor on
December 12, 2008. Second, GFPI hired Goldman Sachs as & financial advisor to run & process
{o attract new investment in its business. Third, and as part of the Goldman Sachs process, GFP
approached TD Bank in January, 2009 seeking terms under which the First Lien Credit
Agreement could be modified to encourage new investment,

18. At the time that the Applicants approached the First Lien Agent seeking
modifications of the First Lien Credit Agreement to accommodate new jnvestment, the 2009
Closihg had not taken place. Further, as noted above, GFPI did not, at any time, request thiat the
Agents deliver partial discharges as teqmied by fhe Agreentent to be delivered on the 2009
Closing,

19. In response to GFPI’S request, TD Bank considered modifications-to the Credit
Agreement that it would be prepared to present to the First Lien Lenders for consideration, A
first draft of a term sheet was sent to GEPI on or about February 20, 2009, Among the express
terms of the term sheet was a requirement that the 2009 Refund would not be transferred to Mr.
Grant but would be retained by GFPL

20. TD Bank and GFPI conducted negotiations in respect of the term sheet fora
pumber of weeks. At no time did GFPI object to the requirement proposed by TD Bank that
GFPI retain the 2009 Refund. 'The discussion of the 2009 Refind between GFP] and TD Bank
only oceurred in the context of the “straw mian” restructuring term sheet and not otherwise.

21, I March, GFPT setfled a "straw man" torm sheet with TD Bank. TD Bank was
advised that the "straw man" term sheet would be provided by Goldman Sachs to prospective -
investors with the authority of GFPL. The "straw man” term sheet expressly required that the
2009 Refund would be retained by GFPL That "straw man" term sheet was also provided to the
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Court File No.

COURT OF APPEAL FOR ONTARIO-

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF GRANT
FOREST PRODUCTS INC., GRANT ALBERTA
INC., GRANT FOREST PRODUCTS SALES INC.
and GRANT U.S. HOLDINGS GP

Applicants
APPELLANT'S CERTIFICATE

The appellant The Toronto-Dominion Bank certifies that the following evidence

is required for the appeal, in the appellant's opinion:

1. the affidavit evidence of Peter Grant Sr. (sworn September 8, 2009), Benjamin
Montgomery (sworn September 14, 2009) and Peter Grant Sr. (sworn September 18,

2009); and



o

2.

the transcript of the cross-examination of Benjamin Montgomery taken on

September 25, 2009, including exhibits marked on that cross-examination.

November 20, 2009

TO: Bennett Jones LLP
Suite 3400 -
One First Canadian Place
P.O.Box 130

AND

TO:

Toronto ON M5X 1A4

Richard B. Swan
Tel: 416 777-7479
Fax: 416 863-1716

Lawyers for the Moving Party
(Respondent) Peter Grant Sr.

Stikeman Elliott LLP
Commerce Court West
199 Bay Street

Suite 5300

Toronto ON MS5L 1B9

Sean F. Dunphy
Tel: 416 869-5662
Fax: 416 947-0866

Kathy Mah
Tel: 416 869-5652
Fax: 416 947—0866

Lawyers for the Monitor

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Geoff R. Hall LSUC# 347010
Tel. 416 601-7856
Fax: 416 868-0673

Lawyers for the Responding Party
(Appellant) The Toronto-Dominion Bank
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AND
TO: -

Fraser Milner Casgrain LLP
P.O. Box 100

1 First Canadian Place -

100 King Street West

Toronto ON M5X 1B2

Daniel R. Dowdall
Tel: 416 863-4700

Jane Dietrich
Tel: 416 863-4511
Fax: 416 863-4592

Lawyers for the Applicants
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_ THE HONOURABLE » )  TUESDAY, THE 27" DAY

JUSTICE MACPHERSON . ). OF OCTOBER, 2009

MaBgHa™

Court File No. M38120

\

COURT OF APPEAL FOR ONTARIO
)A

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC., GRAN
ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT

U.S. HOLDINGS GP

Applicants

ORDER
(Motion to expedite motion for leave to appeal and for a stay pending the motion for leave
to appeal, returnable October 27, 2009) '

THIS MOTION, made by The Toronto-Dominion Bank in its capacity as Agent for the

* First Lien Lenders (“TD”) to expedite its motion for leave to appeal the judgment of Newbould

3. dated October 13, 2009 and for a stay of that judgment pending the application' for leave to

appeal, was heard this day, at Osgoode Hall, Toronto.

ON READING the Notice of Motion and the Affidavit of William O’Connor sworn
October 20, 2009, and on hearing the submissions of counsel for TD, Peter Grant Sr., the

Monitor Emst & Young Inc. and Grant Forest Products Inc.:

1. THIS COURT ORDERS that, on consent, TD shall file its leave to appeal factum by

November 3, 2009 and Mr. Grant shall file his responding factum by November 16, 2009. The
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file will then be distributed to a panel of this court which will attempt to determine whether leave
to appeal is granted by November 20, 2009. If leave to appeal is granted, the goal would be that

the appeal would be heard soon after November 20, 2009. The Honourable Justice MacPherson

will serve as case management judge for the matters set out in this paragraph.

2. THIS COURT ORDERS that the motion for a stay pending the motion for leave to

appeal, and if leave is granted, pending the disposition of the appeal, is dismissed without costs.

8& QWW

ayates

ENTERED AT - : :
NTERED ATINSCRIT A TORONTO 73 Aggeel for Bnlao

LE/DANS LE REGISTHE NO: .
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TNGSHE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985,

c. £-36, AS AMENDED ,

IN THE MATTER OF THE A PLAN OF COMPROMISE OR ARRANGEMENT OF GRANT FOREST

"PRODUCTS INC. et al. MBEIG

Court File No. M38120

_ COURT OF APPEAL FOR ONTARIO

Vi

w ORDER

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank

Tower
Toronto ON M5K 1E6

Geoff R. Hall LSUC# 347010
Tel. 416 601-7856
Fax: 416 868-0673

Lawyers for The Toronto-Dominion
Bank
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Court File No. C15296

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF GRANT
FOREST PRODUCTS INC., GRANT ALBERTA
INC., GRANT FOREST PRODUCTS SALES INC.
and GRANT U.S. HOLDINGS GP

Applicants

CERTIFICATE OF COMPLETENESS

I, Geoff R. Hall, lawyer for the Appellant, certify that the appeal book and

compendium in this appeal is complete and legible.

December 2, 2009 W

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Geoff R. Hall LSUCH#: 347010
Tel; 416-601-7856
Fax: 416-868-0673

Lawyers for the Appellant
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