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59 HOUSE OF LORDS . [1912]

H.L. (B) vessel was “ winked at” by the employer ; in other words that it
1911 was not a prohibition at all.

BANKES For these reasons I think the appeal ought to be dismissed.

.
ggfxﬁf:g ‘ Order of the Court of Appeal a,zﬁ'rmed and appeal
il dismissed.

e

Lords’ Journals, December 11, 1911.

Solicitors for appellant: H. G. Campion & Co., for Arthur
Neal & Co., Sheffield.

Solicitors for respondents: Bell, Brodrick & Gray, for Parker
Rhodes & Co., Rotherham.

[HOUSE OF LORDS.]

H 1L () DE BEERS CONSOLIDATED MINE S, % A .
1911 LIMITED . . .. . . . . . . . .\ PPELLANTS ;
D;:. AND

—  BRITISH SOUTH AFRICA COMPANY . REeSPONDENTS.
Mortgage—Clog on Equity of Redemption—Debentures—Floatiny Charge.

By an agreement made between the plaintiff company and the
defendant company, after reciting that the plaintiff company contem-
'plated an issue of mortgage debentures, it was agreed that an existing
advance made by the defendant company to the plaintiff company under
a prior agreement should remain outstanding until the issue of the
debentures and that debentures for the amount of the advance
should be accepted by the defendant company in satisfaction of the
debt ; that the debentures should be secured by a floating charge on the
plaintiff company’s undertaking ; that the defendant company should
make a further advance of a fixed amount to the plaintiff company
against debentures for that amount; and that in consideration of the
assistance thus rendered and to be rendered the plaintiff company
should grant to the defendant company an exclusive right to work in
perpetuity all the diamondiferous ground in the territories of the plaintiff
company. The further advance was made and debentures in accordance
with the agreement were issued by the plaintiff company to the defendant
company for the total amount of the advances. These debentures had
since been paid off, but the defendant company insisted upon the grant
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of the mining licence. The plaintiff company impeached the validity
of the stipulation for a licence on the ground that it was a clog on the
equity of redemption under the debentures :— '

Held, upon the construction of the agreement, reversing the judg-
ment of the Oourt of Appeal, [1910] 2 Ch. 502, that it imposed upon the
plaintiff company an absolute and immediate obligation to grant a
licence but no absolute or immediate obligation to issue debentures ;
consequently that the stipulation for the licence was not part of the
mortgage transaction and was not a clog on the equity of redemption.

Whether the doctrine against clogging the equity of redemption .

‘applies to debentures secured by a floating charge, quere.

ArpEaL from an order of the Court of Appeal (1) affirming a

judgment of Swinfen Eady J.(2)

The facts of the case are fully stated in the judgment of Lord
Atkinson. The following short summary of the facts is sufficient
to shew the nature of the dispute between the parties.

The appellants, hereinafter referred to as De Beers, were a

company incorporated under the Limited Liability Laws of the
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Colony of the Cape of Good Hope, having its head office in-
Kimberley. The respondents, hereinafter called the Chartered

Company, were a company incorporated by Royal Charter dated

October 29, 1889, which prohibited the company from granting .

any monopoly of trade. The Chartered Company owned lands
believed to be diamondiferous in Northern and Southern Rhodesia,
but up to the present time no diamonds had actually been found
thereon. Under two agréements dated April 20,1892, and Decem-
ber 7, 1892, De Beers from time to time advanced to the Chartered
Company sums amounting in the aggregate to 212,000!., and in
pursuance of the December agreement De Beers accepted in
respect of these advances mortgage debentures of the Chartered
Company of the nominal value of 212,200L. secured by a floating

charge on the company’s undertaking. These debentures had

Jong since been paid off and nothing was now due from the

Chartered Company to De Beers.

By the December agreement the Chartered Company in con-
sideration of the assistance rendered and to be rendered by De
Beers to the Chartered Company under that and the prior agree-
ment agreed to grant to De Beers an exclusive licence to work in

(1) [1910] 2 Ch. 502. 2) [1910] 1 Ch, 854,
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H. L.(B) perpeﬁuity all the diamondiferous ground in the Chartered
1911  Company’s territories. '

prBemps  Affer payment off of the debentures De Beers claimed to be
CongoLl-  gntitled to a grant of this exclusive licence. The Chartered Com-

DATED
‘Mives, pany thereupon commenced an action in the Chancery Division
LiMITED

v to impeach the validity of the agreement for a licerice on the
BRITISH

sogrn  grounds (1.) that it was ultra vires their charter ; (2.) that it

cﬁﬂt‘;ﬁ:ﬁz. -was a clog upon the equity of redemption under the debentures.

— De Beers counterclaimed for specific performante of the
agreement.

The ques’slon of the clog turned primarily upon the question
whether upon the construction of the December agreement the
stipulation as to the licence and the stipulations as o the issue of

" debentures were parts of one transaction or were separate and
independent transactions. The material provisions of this agree-
ment are sufficiently set out in Lord Atkinson’s judgment. The
charter and the agreements of April and December are
also set out in extenso in the report of the case before Swinfen
Eady J.

Swinfen Eady J. a.nd the Court of Appeal held that the proper
“law of the agreements was English and not Roman- Dutch, and
that by English- law the stipulation as o the licence was void as
being a clog on the equity of redemption; but they held further
that the licence was not a monopoly of trade within the prohibi-
tion in the charter ; and they gave judgment for the respondents
upon the claim and counter-claim..

1911, July 8, 4, 6, 17. Upjohn, K.C., Jenkins, K.C., and
J. W. M. Holmes, for the appellants. Assuming that the agree-
ment of. December 7,1892, is governed by the law of England, this
transaction does not fall within the doctrine egalnst clogging the
equity of redemption, first, because this was not a mortgage
transaction to which the doctrine has any application, and,
secondly, because, assuming that it was, upon the construction
of the agreement the stipulation for a mining lease was indepen-
dent of the mortgage transaction. As to the first point, hitherto
this equitable doctrine has only been applied to a mortgage in
the ordinary sense of the term ; that is to say, a mortgage of
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specific property whereby to the extent of the charge the mort-
gagor hag been deprived of the ownership of the property and the
power of disposing of it. The property charged may be real or
personal, including in personal property shares and debentures,
and the mortgage may be legal or equitable, but it must be a
mortgage of specific property. The doctrine has no application
to the issue of loan capital by a commercial company upon the
terms found in the trust deed in this case. These debentures are
to be secured by a floating charge upon the undertaking of the
Chartered Company and the company is to be at liberty to deal in
the course of business with its assets until the time comes for
enforcing the charge. The debentures contain no fixed time for
payment, but. the company may give six months’ notice of its
intention to pay off, and at the end of that time the principal
moneys become payable with a bonus or premium of 10 per cent.
The other events in which the principal moneys become payable
are, stated shortly, if the company makes default or if it comes to
an end. That is not an ordinary mortgage to which the doctrine
applies, but belongs to a totally different class of commercial

transactions of recent origin. The observations of Lord Halsbury

and Lord Macnaghten in Samuel v. Jarrah Timber and. Wood
Paving Corporation, Ld. (1) shew that this doctrine cught not to be
extended beyond the cases to which it has always been applied.
The doctrine was invented in the seventeenth century to prevent
fraud and oppression : Talbot v.. Braddill (2); Mellor v. Lees (8) ;
Toomes v. Conset(4); Vernon v. Bethell (5); but it has now
become crystallized into an absolute law of property and is
quite independent of any circumstance of that kind. It has no
foundation in reason and frequently operates to defeat a fair
bargain made by parties negotiating at arms’ length -and on
equal terms. Many of the incidents of these commercial transs
actions run at right angles to this doctrine against clogging.
For example, it is an established practice of limited companies
to issue irredeemable debentures. If the doctrine- applies to

“those securities they must be void, inasmuch as the doctrine

(1) [1904] A. C. 323, (8) (1742) 2 Atk. 494
(2) (1683) 1 Vern. 183. (4) (1745) 3 Atk. 261.
(5)-(1762) 2 Eden, 110.
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prevents a mortgage from being irredeemable, for redemption is
of the very essence of a mortgage as mortgages are understood
in equity : Noakes & Co., Ld. v. Rice (1) ; and see Talbot v.
Braddill (2); Morgan v. Jeffreys. (8) For many years the
validity -of irredeemable debentures was 1ot doubted, but at
length it was suggested that they might be open to question by
reason partly of the doctrine against clogging and partly of the
la% against perpetuities. That doubt was, however, removed by
g. 14 of the Companies Act, 1907 (re-enacted by s. 103 of the
Companies (Consolidation) Act, 1908), which declared that a
condition making debentures irredeemable should not invalidate-
the debentures. Again, it is common practice to insert in
debentures a stipulation, such as exists in the debentures in this
case, that they shall be paid off at a premium. But if these are
mortgage transactions to which the doctrine appliés that stipula-

tion is at variance with the doctrine, which says that when the

mortgage is paid off the mortgagee is entitled to nothing beyond
his prineipal, interest, and costs : Noakes & Co., Ld. v. Rice. (1)
Further, the expression equity of redemption ”’ is not apt
as applied to an issue of debentures creating merely a floating
charge, at any rate until the charge ceases to float and a receiver
is appointed, for until the time comes for enforcing the security
it cannot be said whether any property will be subject to the
charge. These floating charges are 2 modern creation—their
validity was first established less than half a century ago by
In re Marine Mansions Co. (4) and In re Panama, New Zealand,
and Australian Royal Mail Co. (5)—and in considering whether
this doetrine ought to be extended to an entirely new class of
transactions where there is no suspicion of fraud or oppression
weight will be given to the fact that it violates the great principle
of freedom of contract : Albion Steel and Wire Co. v. Martin. (6)

As to the second point, upon the construction of the agreement
of December 7, 1892, there was no obligation upon the Chartered
Company t0 issue debentures ; nothing beyond a contemplation
that they would do so. If they did issue debentures, the De

(1) [1902] A. C. 24. (4) (1867) L. R: 4 Eq. 601.
- (2) 1 Vern. 183, (5) (1870) 5 Ch. 318.
(3) [1910] 1 Ch. 620. (6) (1875) 1 Ch. D. 580, 584.
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Beers Company were bound to accept them in respect of the H.L.(E)

existing debt of 112,000l. and the further advance of 100,000l.;
but if they did not choose to issue debentures, the De Beers
Company remained unsecured creditors for the existing debt and
were not bound to make the further advance. But in clause 6
there was an immediate binding. obligation on the Chartered
Company to grant a mining lease to De Beers in consideration of
the assistance rendered and to be rendered by the latter to the
former. It matters not whether the charge was created at the
date of the trust deed or at the date of the issue of the deben-
tures; whichever date is taken the charge did not affect the
mining lease, but only the reversion expectant on the lease.
The two transactions were not contemporaneous and were
independent transactions, and upon this question it is immaterial
whether the collateral bargain which is impeached is antecedent
or subsequent to the mortgage transaction. The bargain for

the lease in this case operated before the relationship of mortgagor - -

and mortgagee was created and was no part of the mortgage
security, and therefore it' could not be a clog on the equity of
redemption. In Drew v. Power (1) it was held that a beneficial
lease granted as an inducement to the lessee to lend money to the
lessor was void, but that decision was founded upon the usury laws,
which have been long since repealed, and has nothing to do with
the doctrine against clogging. Even if De Beers had refused, when
the time came, to make the further advance or to take up the
debentures, that refusal would be no answer to an action for
specific performance of the agreement for the lease, because a
merely partial failure of consideration is not a bar to such an
action: Ozford v. Provand.(2) Bradley v. Carritt (3), which may
be called the high water mark of the doctrine, has no bearing on
the present case. Admittedly in that case there was a mortgage
of specific shares and the question was whether the shares were
prejudicially affected by the collateral bargain. Here the question
is whether the lease was the subject of the mortgage at all.

Sir Robert Finlay, K.C., Levett, K.C., W. E. Hollams, and
G. H. Allen, for the respondents. The doctrine against clogging

(1) (1803) 1 Sch. & Lef. 182. (2) (1868) L. R. 2 P. C. 135.
(3) [1903] A. C. 253.
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the equity of redemption is this, that when the fransaction is
one of loan secured by a charge on property, whether real or
personal, and whether it be a floating charge or a charge on one
definite thing, there cannot be in the same fransaction any
stipulation which will- prevent the borrower on  paying off
the loan from getting back the property charged in the
same condition as that in which it was at the time of the
transaction. It must be in the same transaction: Noakes &
Co., Ld. v. Rice (1) ; but that does not necessatily- mean at the
same moment ; if in substance it is one transaction the doetrine
applies : Browne v. Ryan.(2) In this case the crucial date is

not, as the appellants suggested, the date when the debentures.

were created, but the date of the agreement of December, 1892.
At that time there was an agreement for a security which in
equity was as good a charge as if a trust deed had been executed
at that moment, and, there being in that instrument a stipula-
tion which prevents the property on redemption coming back to
the borrower in the same state, that is a clog on the equity of
the redemption. Upon the appellants’ construction this 112,0001.
would remain unsecured and the property might have been
dissipated before the debentures were issued. The doctrine
against clogging has been four times affirmed by this House.
It is a vicious mode of argument to say that it was originally
designed to prevent oppression and that there is no danger of
oppression in this case, for it applies fo all cases. The observa-

tions of Liord Macnaghten in Samuel v. Jarrah Timber and Wood

Paving Corporation, Ld.(8) were addressed not to this doctrine,
which he says is perfectly sound, but to the rule that there shall
not- be in the contract of lending any condition that the lender
may purchase the mortgaged property. That rule, no doubt, is
connected with the doctrine against clogging, but he treats it as

- separate rule. The point made by the appellants as to irre-

deemable debentures has no bearing on the case; it is a mere
question of words. An irredeemable debenture is not really a
debenture at all. It is not an instrument fo secure a loan of
money, but is an. instrument conferring a perpetual annuity

(1) [1902] A. C. 24, (2) [1901] 2 L. R. 653,
(3) [1904] A.-C. 323.
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in consideration of a payment of money made at the time of -

issue. Then it is said that this antiquated rule of equity ought

- not to be applied to a commercial transaction of this character.

But the commercial understanding is universal that a debenture
is ‘an instrument giving a security for a loan; and, if there is

~a rule with reference to charges securing & loan, it applies to

debentures just as much as to charges on land. To say that the
security is a floating one is irrelevant.. There is a charge on the
whole of the property from the time of the agreement to give
the debentures, and the mere fact that the mortgagor is at
liberty to deal with the mortgaged property in the course of his
business makes mo difference with regard to the nature of the
charge; the only difference is that when the charge is enforced
it attaches to the property as it then exists: In re¢ Florence Land
and Public Works Co.(1) ; In re Standard Manufacturing Co. (2)
Svmultaneous Colour Printing Syndicate v. Foweraker.(8) The

principle that on redemption the borrower is entitled to have

baeck the property as it-was applies equally whether the charge
is floating or not.  The test is, Is there a right of redemption ?

There 1s none the less a right of redemption because the subject- -

matter of the charge is constantly changing; and upon redemp-
tion the borrower is entitled to have back the mortgaged property

~ in its then condition freed from any clog. Then it is said that

the application of the doctrine to these commercial transactions

would render the payment of any premium illegal; but the

observations of Lord Davey in Noakes & Co., Ld. v.. Rice (4) and

- Bradley v. Carritt (5) shew that a mortgage may provide for the

payment of a bonus or premium. That therefore is not within
the mischief of the doctrine.

Upjohn K.C., inreply, referred to Governments Stock aml Other
Securities Investment. Co. v. Manila Ry. Co.(6), Illingworth v.

Houldsworth (7), and Ewvans v. Rival Granite Quawws Ld. 8),

as to the meaning of a floating charge.

‘Counsel for the respondents then contended that clause 6 of

(1) (1878) 16 Ch. D. 530. - - (5) [1903] A. C. 253, 266. . -

(2). [18917 1 Ch. 627. (6).[1897] A. C. 81,
(8)'[1901]1 K. B. 771. ' (7) [1904] A. C. 355

(4) [1902] A. C. 24, 33. (8) [1910] 2 K. B.979.
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H.L.(E) the agreement was ultra vires inasmuch as it purported to grant
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a monopoly of trade contrary to clause 20 of their charter.

Eanr Loresurn L.C. intimated that the House disagreed
with this contention, being of opinion that clause 6 of the
agreement did not grant any monopoly of trade, and would take
time to consider the question whether the clause was void as
being a clog on the equity of redemption.

Dec. 4. Lorp Arkinson. My Lords, this is an appeal
from an order of the Court of Appeal dated July 5, 1910,
affirming a judgment of Swinfen Eady J. dated February 10,
1910, in favour of the respondents, in an action in which the
respondents were plaintiffs and the appellants were defendants,
and dismissing the appellants’ coufiter-claim.

The facts of the case, so far as it is necessary to state them,
are as follows. '

The appellants are a company registered and ‘incorporated
under the Limited Liability Liaws of the Colony of the Cape of
Good Hope, having their head office in Kimberley in the said
Colony.

The respondents are a company incorporated by Royal Charter
dated October 29, 1889, for the purposes mentioned in the said
charter. A deed of settlement was duly executed on February 8,
1891, by the members of the company, and approved in pursuance
of the provisions of this charter. A supplemental Royal Charter

was granted to the respondents on June 8, 1900, and a supple-’

mental deed of settlement in conformity therewith was duly
executed by them.

The said charfer provides (by clause 20) that nothing in the
charter shall authorize the company -to set up or grant any

- monopoly of trade, provided that the establishment of, or the

grant of concessions for, banks, railways, tramways, docks,
telegraphs, waterworks, or other similar undertakings, or the
establishment of any system of patent or copyright approved by
the Secretary of State, shall not be deemed monopolies for
such purpose, and (by clause 24, sub-clause 5) the company is
specially authorized and empowered -to carry on mining and
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other industries, and to make concessions of mining, forestal,
or other rights.

In the argument the appellants were for convenience called
De Beers, and the respondents the Chartered Company. The latter
company had before the year 1892 acquired from native chiefs
or owners, not from the Crown, large tracts of land north and
south of the river Zambesi, in Northern and Southern Rhodesia,
in South Africa, some of which lands were believed to be
diamondiferous. This company was in April, 1892, indebted to
De Beers in the sum of 80,500l. It required more money to
carry on its operations, and had in contemplation the project of
issuing first mortgage debentures, to be secured by a trust deed
specifically charging all its lands and mineral rights in South
Africa, but neither the time nor the amount of the issue had been
then fixed upon or determined.

The company in this state of things entered into a contract
with De Beers, dated April 20, 1892, whereby it was, amongst other
things, provided : (1.) That the latter should, on the execution of
the agreement, and also upon the first of each succeeding calendar
month of the then current year,advance to the Chartered Company
the sum of 85001., so that the total amount of the latter com-
pany’s indebtedness to De Beers should, on Décember 1, 1892,
amount to 112,000l. (2) That the Chartered Company should
repay this sum to De Beers on January 1, 1893, with interest in
the meantime at the rate of 6 per cent. on the amount of their
original indebtedness (80,5001.) from the date of the agreement
and on the subsequent advances from the dates when the same
should respectively be made. (3.) That in the event of the

Chartered Company determining to issue debentures, as contem-

plated; De Beers should be entitled to require debentures, being

part of this issue, to be issued to them, at whatever might'be the-

rate of issue, in satisfaction of this sum of 112,000l and acerued

“interest thereon; and ‘that, if De Beers should so require, the

Chartered Company should grant to them exclusive licence to work
all the diamondiferous ground in their territories south of the
Zambesi on certain conditions therein specified, De Beers payihg
the royalties therein mentioned. . (4.) That should there be no
issue of debentures by the Chartered Company, or there being such
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an issue De Beers should not desire to exercise their option to
have any of the same issued to them, but should desire to obtain
the exclusive right to work the above-mentioned diamondiferous
lands, they should be at liberty to decline to take payment of the
gum of 112,000, for a period of five years, that same should be
retained by the company, bearing interest at the rate of 6 per.
cent. per annum, and that at the end of this period of five years,
whether or not the payment of the principal sum of 112,000l be- -
then demanded or nof, De Beers should be entitled to a grant in -
perpetuity of the licence above mentioned. ‘

As far as this agreement is concerned, it is clear that the
respondents were not bound to issue debentures; that De Beers
were not bound to take any of the debenfures in satisfaction of
their debt; that it was entirely optional with De Beers whether
or not they should claim a grant of the above-mentioned licenc,
at all events, until after the loan had stood out unsatisfied in
whole, or in part, for a period of five years; and further that the
obtaining of the licence was in no way conditional either upon
the issue of debentures by the Chartered Company, or upon the
acceptance of them by De Beers in satisfaction in whole or in
part of their debt. These latter were plainly two independent
transactions. The monthly advances were made by De Beers.

The Chartered Company desired fo construct, or to promote the
construction of, a railway from Vryburg to Mafeking, and
required for that purpose a loan of 100,000l. They accordingly
entered into. an agreement in writing with De Beers, dated
December 7, 1892, and described as.supplemenﬁal to the agree-
ment of April 20, 1892, described as the principal agreement.

Upon the construction of this agreement the most important
pointin the case turns. The agreement begins by reciting (1.) that
De Beers will, before Decem’bérv 81, 1892, have advanced to the
Chartered Company 112,000.; (2.) that in connection with the
construction of this railway from Vryburg to Mafeking and its
general operations the Chartered Company contemplated an issue
of first mortgage debentures for 750,0001., to bear interest at the
rate of 6 per cent. per annum, and that they had applied to De
Beers to accept an issue af par of first mortgage debentures, part
of this issue of 750,000!.,in payment and satisfaction of the said
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sum of 112,0007., and had also applied to De Beers in view of
the construction of the above-mentioned railway to lend to them
a further sum of 100,000.. to be secured by an issue at par of first

-mortgage debentures, a further portion of the contemplated issue

of the 750,000L., to all of which De Beers had agreed.

It then proceeds to provide that the sum of 112,000l should
not be repaid as provided by the principal agreement, i.e., on
January 1, 1893, but should continue outstanding on loan until
the first mortgage debenture issue should be made by the
Chartered Company, and should carry interest at 6 per cent. per
annum until the date when interest on the first mortgage

‘debentures commenced to run; that upon the said first mort-
‘gage debenture issue being made, part of the same to the

nominal value of 112,000l should be allotted and issued to
De Beers, upon which event, and the payment of all interest
on this sum up to the date when the interest on the debentures

“had commenced to run, De Beers should give a receipt for the

said sum of 112,0001., and all interest thereon.

It further provided that the first mortgage debentures for
750,0001., i.e., the whole issue, and interest thereon at the rate
of 6 per cent. per annum were to be secured by a floating
charge upon the entire assets and undertaking of the Chartered

Company, and a further and better charge on certain lands

therein mentioned which the company then were or thereafter
might become entitled to, on the completion of the above-

~ mentioned railway, the floating charge, however, to be so framed

that the Chartered Company should be at liberty, in the course

of its business and operations and for the purpose of carrying

on the same, to manage, deal with, work, and turn to account by
sale, lease, or otherwise such assets as it might deem expedient,
subject to this, that the Chartered Company was notio be at liberty
to execute any mortgage ot other charge in priority to the first
mortgage debentures for 750,000!. and the interest thereon.

It further provided that De Beers should advance the sum of
100,000!. when required by the Chartered Company in instalments
at an average rate not exceeding 10,000l. per month as required
for the purpose of the aforesaid railway as against the issue of
these debentures for 100,000l. And paragraph 6 provides that
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in consideration of the assistance rendered and to be rendered
by De Beers to the Chartered Company as appearing in these two

‘agreements the Chartered Company should grant to De Beers

exclusive licence to work all diamondiferous grounds to which
they were then or might thereafter become entitled, north or
south of the Zambesi, subject to the payment of roya.ltles therein

mentioned. It is admitted that the sum of 100,000l mentioned

. in this agreement was advanced as stipulated, the first instal-

ment on July 1, 1898, and the remainder from time te time
afterwards. It would appear to me that it could neither be -
successfully contended that this sixth paragraph did not eontain
a present unconditional agreement to grant the licence to work the
diamondiferous land of the Chartered Company therein specified,
irrespective of whether or not debentures were issued as contem-
plated ; nor that from the date of the supplemental agreement
the lands of the company on North and South Rhodesia did not
become in equity subject to, and. burdened with, the rights
and interests contracted by that paragraph fo be vested in
De Beers.

‘The debenture trust deed was not executed till June 27, 1894.
The Chartered Company were, of course, parties to it. It contained,
amongst others, a provision to the effect that the charge created
by it was a floating security, and accordingly that the company,
in the course of its business and operations and for the purpose
of carrying on the same, might sell, exchange, convey, appropriate,
lease, surrender, manage, deal with, work, turn to account the
property charged or any part or parts thereof, and give effect to
concessions of mining* or other rights in such manner as the
company might think fit, save that they should not create any
mortgage or charge in priority to the security thereby constituted.
A provision (paragraph 18) was introduced that the security
thereby constituted should be enforceable in certain events, six
in number, named in it. It gave to the trustees a power of sale,
with a provision (paragraph 16) that the money, the proceeds
of the sale, should in the first instance be applied towards the
payment of the arrears of interest due on the debentures, pari
passu, and, secondly, to the payment of the principal due on
the same, pari passu; and that on such payment being made, a
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memorandum thereof should be indorsed by the trustees on the
debentures. ) |

The form of the debenture.is given in the schedule to this
deed. In this it is provided that the issue of 250,000l. mortgage
debentures and 500,000!. debenture stock of the company should
rank and carry interest, pari passu, on the premises charged, as
a floating security. By one of the conditions set out upon it
(paragraph 10) power is given to the company to pay off the
debenture on giving six months’ notice, and by paragraph 11 the
principal moneys secured are only made payable on the non-
payment of interest or the happening of one of the several
events named. Should the interest be regularly paid and none
. of these events occur, the principal moneys were to remain

outstanding, no day being fixed for payment or redemption of"

them. ‘

The debentures were to the amount of 212,000!. issued to De
Beers some time after the date of the deed. They were paid off
long before this action was instituted. The Chartered Company
now contend that the agreement contained in the sixth paragraph
of their agreement of December 7, 1892, to grant to De Beers an
exclusive licence to work their diamondiferous. ground in North
and South Rhodesia was a clog on the equity of redemption in
the property and undertaking, which remained in them after the
issue of these mortgage debentures to De Beers and others, and
was therefore void ; that on the payment to De Beers of the
debentures held by them the property mortgaged was thereby
redeemed ; and that the Chartered Company were entitled to have

it restored to them free from the burden of this licence. . Much

reliance was placed by counsel for the company in argument on
the application to the agreement of Deecember 7, 1892, and
especially to its first paragraph, of the well-known doctrine .of
Courts of Equity, that in equity everything should be taken to
be done which ought to be done. That doctrine cannof, in its
application to contracts, however, be permitted to turn the con-
ditional into the absolute, the optional into the obligatory, or to
make for the parties contracts different from those they have
made for themselves. What a party to a contract ought to do,
within the true meaning of this doctrine, is what he has contracted
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to do, and nothing more and nothing less is to be taken, in eqmty,

‘to be done. So that the very first point to be considered ‘in thrs

case, necessarily, is the true construction of the contract of
December 7, 1892—the determination of what the parties to it
had respectively bound themselves to do.

TFirst it is, in my view, as I have already indicated, clear that
paragraph 6 of that contract imposed upon the Chartered Company
an immediate and absolute obligation to grant the licence therein
mentioned. And, second, I think that paragraphs 1, 2, and 4 of
that agreement do not impose upon the Chartered Company an
immediate or absolute obligation to issue or allot to De Beers
112,000l. mortgage debentures in payment of the debt due fo
them. Their obligation fell far short of that. It amounted in
my opinion, to this, and this only.

The Chartered Company bound themselves, if and when' they
issued or allotted these 750,000l. mortgage debentures, to issue
and allot to De Beers in payment of this debt debentures_,
portion of 750,000L., of the nominal amount of 112,000~ It was,
in my view, left optional with the Chartered Company, at, and
after, the time they were so absolutely bound to grant the licence,

whether or not they would or would not mortgage their property

to De Beers in the manner proposed. If that be so, the contract
to grant the licence to work the diamondiferous land, and the
creation of the mortgage, are not two parts of one and the same
transaction, but entirely independent contracts, and the grant of
the licence could not, therefore, have formed, and did not form,
part of the security pledged for the payment of the mortgage
debt. On the contrary, the property charged by the mortgage
debentures would be the undertaking, i.e., the assets of -the
company, burdened and encumbered with the prior obhgatlon,
superior to the mortgage security, to grant the licence ; so-that
upon payment of the mortgage debt this licence would remain
valid and binding, unaffected by the redemption, beoause it Was
not so pledged.

No doubt the consideration mentioned in paragraph 6 for the
grant of the licence is “the assistance rendered and to be
rendered by De Beers to the Chartered Company as appearing in
the principal agreement and that agreement.” It was urged in
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argument, as I understood, that these words only covered the
past loan of 112,000l., the future loan of 100,000l., and the
obligation to leave the first outstanding for the stipulated time,
but even if they covered in addition the contract of De Beers to
take mortga_.ge debentures when issued in payment of their past
debt, the omission or refusal of the Chartered Company to issue
the debentures, even if they were bound to issue them, would not

invalidate the contract to grant the licence, since the failure of

the consideration would then only be partial.

_The stipulation contained in the first paragraph of the December
agreement that the loan of 112,000L. should continue outstanding
until the first mortgage debenture issue was made was relied
upon to shew that the Chartered Company were bound to issue
these debentures, else the loan might never be paid, a result
which it could not be supposed the parties ever intended. It by
no means necessarily follows, however, that such a result would
be brought about, even if the issue of the debentures was optlonal
and the Chartered Company omitted to issue them. :

‘The contract must, Isthink, be held to mean that the’ loan
should remain outstanding until the issue was in fact made, or
untll a reasonable time had elapsed for the making of it. If the
Chartered Compa,ny refused before the lapse of that time to make
the issue, or omitted after its lapse to. make it, then, in either of
these events, De Beers would be free to call in the loan. I do not
know if the first point was developed as fully, or pressed as strongly,
in argument before the Court of Appeal as it was before your
Lordships. It appears to me, however, to be a good point, fatal
to the respondents’ contention in reference to the debentures for
the sum of 112,000l., because, as I have said, in my view the
obligation of the Chartered Company was as to grant of the
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licence present and absolute, and as to the issue of the deben- ..

tures optlonal and that the contracts of the parties in reference
to these two matters were not different parts of one transaction,
but separate agreements, each independent of the other, the

- former contract, therefore, forming no part of the consideration

given for the mortgage.
There was much discussion on the origin and. history of this
equitable doctrine of the clogging of an equity of redemption,
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the oppressive circumstances out of which it originally arose, the
evils it was designed to remedy, and its inapplicability to such
a security as is created by the mortgage debentures out of a
commercial company. Several authorities were cited to shew
what were the precise nature and incidents of the floating charge
created by such instruments, including the cases Governments
Stock Investment Co.v. Manila Ry. Co. (1), Illingworth v. Houlds-
worth (2), Evans v. Rival Granite Quarries, Ld. (8), and special
attention was directed to the description givén by Lord
Macnaghten of this floating charge at p. 86 of the first men-
tioned report, and by Buckley L.J. at p. 999 of the last
mentioned. .

Lord Macnaghten said: ‘““A floating security is an equitable
charge on the assets for the time being of a going concern. It
attaches to the subject charged in the varying condition in
which it happens to be from time to time. It is of the essence
of such a charge that it remains dormant until the undertaking
ceases to be a going concern, or until the person in whose
favouf the charge is created intervenés.”” And Buckley L.J.
says: “A floating security is not a future security; it is a
present security which presently affects the assets of the
company expressed to be included in it. On the other hand, it
is not a specific security; the holder cannot affirm that the
assets are speeifically mortgaged to him. The assets are
mortgaged in such a way that the mortgagor can deal with
them without the concurrence of the mortgagee. A floating
security is not a specific mortgage of the assets, plus a licence
to the mortgagor to dispose of them in the course of his business,
but is a floating mortgage applying to every ifem comprised
in the security, but not specifically affecting any item until
some event occurs or some act on the pa,i*t of the mort-
gagee is done which causes it to crystallize into a fixed
security.”

In the present case the charge never so crystallized, and it
would appear to me that such statements of the law as these,
that “on repayment of all that is properly payable on the

(1) [1897] A. C. 81. (2) [1904] A. C. 35.
(3) [1910] 2 K. B. 979. . ‘
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security of the property charged, the whole of that property must
be restored to the borrower unfettered and undiminished by
anything created in favour of the lender, aspart of the considera-
tion for the loan; that “ the corollary applies to all cases where
there is a right to redeem, and is incident to or part of that
right ”* ;- that “the sole question is; is there a right to redeem,”
however applicable to ordinary mortgages of land or chattels, are
scarcely applicable to a case where the mortgagee never had
possession, actual or constructive, of any of the property, never
had any estate in it vested in him, or any specific charge upon it
created in his favour. In the view I take of the meaning of the
agreement it is not necessary to decide this point. The case of
Samuel v. Jarrah Timber and Wood Paving Corporation, Ld. (1)
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certainly does not rule it, for in that case,as appears from the report -

in [1902] 2 Ch. at p. 481, mortgage debentures were not issued by
the borrowing company to the lender. On the contrary a certificate
of 80,0001. first mortgage redeemable debenture stock was handed
over to the mortgagee in exchange for 5000l. and the stock was
subsequently transferred to the lender, a specific charge being thus
created in the latter’s favour on this particular stock. The alleged
clog in that case was-a stipulation that the lender should have

an option to purchase the whole or any part of the stock at any

time within twelve months at 40 per cent. This was the very

kind of device to acquire the mortgaged property absolutely, .

against which the Courts of Equity set their face.

I fully concur, however, with the observations of Lord
Macnaghten, who, after dealing fully with the origin and history
of this. doetrine as disclosed in the authorities, is reporﬁed atp. 827
of the report in the House of Lords to have spoken as follows :
“ Speaking for myself, I should not be sorry if your * Lordships

could see" your way to modify it so as to prevent its being used ..

as a means of evading a fair bargain come to between persons
dealing at arms’ length and negotiating on’ equal terms. The
directors of a trading company in search of financial assistance
are certainly in a very different position from . an impecunious
landowner in the toils of a crafty money-lender.” No case was

cited directly ruling the point. The Jarrah Case (1)is the nearest.

(1) [1904] A. C. 323,
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authority, but if one were free to deal with the matter on principle
and apart from authority, I should, speaking for myself, incline to
the opinion that the facts (1.) thatno specific charge is, in the *ﬁi.’é__t
instance, created by these mortgage debentures ; (2.) -that thé
mortgagor is free to deal, in the ordinary course of business,
with the assets subject to the floating charge; (8:) that the
debenture-holder has no right similar to the right of foreclosure

possessed by an ordinary mortgagee, and can never recover more

in money than the amount of his debenture, render the doctrine
of clog inapplicable to such transactions ; bub, of course;'I"preserVé _
an open mind upon the subject. SR
The only other point argued was raised upon the 20th clause of
the charter, to the effect that the grant of the exclusive right to dig -
and work the diamondiferous lands of the company over so vast

“an area as that of Northern and. Southern Rhodesia: was a

monopoly prohibited by the following express words ‘of the
clause: ¢ Nothing in this, our charter, shall be deemed to-
authorise the company to set up or grant any monopoly of
trade,” and was, therefore, ultra vires and void.

It is perfectly clear that the grant or licence by a proprietor
of land o some person to use and exercise exclusively over that
land some of his own proprietary'rights is not a. monopoly of
trade within the meaning of-such a clause as this. - I accord- "
ingly am of opinion that the judgment appealed against was
erroneous and should be reéversed, and this appeal be allowed
with eosts. ' '

fars or Hanssury. My Lords, T had intended to distinguish,

‘so far as I could, the ordinary case of a mortgage from that $o

which from time to time it has been likened, though I think only
by analogy,—the case of floating securities, debentures, and ‘so
on, which are well known commercial documents, and which play.
a most important part in the commerce of this country.

My Lords, the extremely lucid, .and to my mind convineing,
argument that has just been delivered by my noble and learned
friend Lord Atkinson renders it unnecessary for me to go
through the narrative that he has pub before your Lord'ships.b
I entirely and heartily agree with the conclusions at which he
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has. arrived. I only wish to say—and this is the only reason
why I interpose at all—that it must not be supposed that the
effect of this decision or of anything that we are saying is in
any. way to affirm the proposition that debentures or floating
securities of the nature of debentures are necessarily affected by
this equitable doctrine which, I agree, is now part of the
jurisprudence of this country. That does not necessarily
involve that everything that has been by analogy called a
mortgace is within- the ambit of that doctrine. Against
that I should utterly protest and there is no part of the judgment
which my noble and learned friend has just delivered with which
I more heartily agree than that wherein he has pointed out that
which is, to my mind, a sufficient distinetion bétween an ordinary
mortgage and a floating charge. But the effect of what he bas

done in disentangling the somewhat entangled arrangements that .

were made here is that, if we were to attempt to deal with that

doctrine, and to shew the limitations within which that doctrine

forms part of the law of England, I am afraid it might be said,
and said with justice, that any such expression of opinion was
obiter because it did not arise in the case. Of course it would
be undesirable for us to give judgment on a matter which is
practically not before us; and therefore I only say that I
entirely and heartily concur in my noble and learned friend’s
judgment. '

Earn Loresury L.C. My Lords, I have had the advantage of

reading the opinion of Lord Atkinson, which fully deals with the

facts of this case and relieves me from that task. Accordingly I
will state the reasons which constrain me to .differ from the
order of the Court of Appeal as briefly as I can; for the difference
relates only to one point.

What the plaintiffs, a chartered company, ask in this acmon
is that two agreements made between them and the De Beers’

Company, the defendants, shall be declared ultra vires and.

void in so far as they purport to confer upon De Beers an
exclusive licence to work diamondiferous ground in the company’s
territory. The point really turns upon the effect of the agreement

dated December 7, 1892.
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There is nothing in the contention that these agreements

" created a monopoly contrary to the charter, and none of the

learned judges has adopted it. But the Court of Appeal, affirm-
ing Swinfen Eady J., have decided that the provision for a
diamond mining licence is invalid because it amounts to a clog
on the equity of redemption.

Now your Lordships are unquestionably bound by this rule of

equity, and' T have no intention of evading it, but I must point

out, that if it is to govern this case, then one party to an honest
and, in morals as well as business, perfectly unimpeachable
contract, is enabled to get rid of its obligation. That would be a
deplorable consequence to flow from an equitable rule. \
I cannot help thinking that there is some danger lest this
doctrine may be stretched beyond the riecessities which gave rise
to 1t and become an aid instead of a hindrance to unjust dealing.
But I am glad to arrive at the conclusion that the present case
does not fall within it at all, and for the following reason. When

a mortgage is paid off the property secured is as free and the

owner must be as free to dispose of it as if there had never been
a mortgage at all, and any device to prevent full redemption
when the sum due is paid off will be void. Now it appears to

e (I say it with all respect) that when the mortgage or charge

in the present case came into being, either in law or in equity,
the diamondiferous land which was included in the mortgage was
already subject to™ this licence, and so the right to work the
diamondiferous land never was included in the mortgage or
charge. ’ ‘
The agreement of December 7 in effect, so far as material,”
provided as follows : The Chartered Company granted to De Beers
an exclusive licence to work all their diamondiferous land at once
and unconditionally. On the other hand De Beers were to leave
their past advances to the Chartered Company still on loan, to add
to those advances, and in discharge of all their advances to accept
debentures if and when the Chartered Company should issue
them. The Chartered Company, even if bound to issue debentures,
certainly were not bound to issue them at once, and, if issued,
the debentures were to be then secured by a floating charge upon
the entire assets and undertaking of the Chartered Company
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including, of course, the diamondiferous lands. Meanwhile | the
company were free to sell or lease or charge their property. It
was a general agreement providing for quite a variety of things
with which we are not concerned.

In this state of things it seems to me that nothing was
included, or intended to be included, in the floating charge,
except the assets and undertaking which should belong to the

‘Chartered Company whensoever the debentures might be issued

and the security created. If there were at that date any incum-
brance upon, or any contract already affecting, such assets or
undertaking, then the floating charge would be subject to such
incumbrance or contract. In this case there was such a con-
tract granting a licence to work the diamondiferous land,
and when, two years or so after the licence was granted, the
debentures were issued and the floating charge created, it was
created subject to the licence. Paying off the debentures
released the whole of the property charged. It did not indeed
release the Chartered Company from the burden of this licence,
for the excellent reason that the charge was subject to the
licence. The licence was not a clog on the equity of redemp-

~ tion, because when the redemption took placé everything which

had been charged was restored to the mortgagor.
I think, therefore, that this appeal should be allowed and
judgment entered for the defendants.

I wish to add that I agree with what Lord Atkinson and Lord

Halsbury have said as to the point whether the doctrihe under
discussion applies to floating charges.

Lorp Gorert. My Lords, I concur. I will only add that
the Courf of Appeal based their decision upon the equitable
doctrine of the clogging of an equity of redemption, but, for
reasons given by the noble Loords who have preceded me, it is
unnecessary to express a final opinion on this point. I may
say, however, that I question the applicability of this doctrine
to' the case of floating debentures when the mortgagor is left
able to deal with the assets included in the charge and there
is no specific charge created in the first instance, but the
charge. crystallizes on a subsequent event, and the debenture-
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Employer and Workman—Workman requiring Presence of his own Medical
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holders cannot recover more than the amounts payable under
the debentures.

Order of the Court of Appeal reversed and action
dismissed : By consent, without prejudice to
future proceedings by the appellants to enforce
the agreement in question, no order on counter-
claim : The respondents to pay the costs in the
Courts below and of the appeal to this House :
‘Cause to be remitted back to the “Chancery
Division to do therein as shall be just and con-
sistent with this judgment.

Lords’ Jowrnals, December 4, 1911.

Solicitors for appellants : Ingle, Holmes, Sons & Poit.
Solicitors for respondents : Coward & Hawksley, Sons & Chance.

[HOUSE OF LORDS.]

APPELLANT ;
AND

LIMITED . . . . . . REesroNDENTSs.

Attendant ot Examination— Workmen’s Compensation Act, 1906 (6 Edw. 1,
¢. 58), Sched. 1., clause 4. '

A workman who had given notice of an accident within the meaning
.of the Workmen’s Compensation -Act, 1906, refused to submit himsel
for medical examination by a medical practitioner prov1ded by his
employers except upon the condition that his own medical attendant
should be present throughout the examination. There were no special ’
circumstances which required the presence of the medical attendant :—

Held, affirming the decision of the Couit of Session, 1911 S. C. 403
(Lord Shaw of Dunfermline dissenting), that in the absence of special
circumstances the workman was not entitled as of right to have his
medical attendant present at the examination.

Held, secondly, that whether a request for the presence of the medical
attendant was under the circumstances reasonable is a question of fact
to be determined by the arbitrator under the Act.

Per Lord Shaw of Dunfermline, dissenting, that the workman had a
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[3-205] Equity: Doctrines and Remedies

(1882) 21 Ch D 9; [1881-5] All ER Rep Ext 1690 discussed in the
previous chapter. Thus also is the doctrine of an equitable mortgage
explicable: any contract to give a mortgage creates not a hypothecation but
an equitable mortgage conferring a right to foreclose. 3% Similarly, a
contract to assign is often treated as an assignment, In Frederick v Frederick
(1721) 1 PWms 710 at 713; 24 ER 582 at 583; 1 -Str 455; 93 ER 632, A
agreed with the Court of Aldermen to take up his freedom of the city within
one year, in consideration of his marriage to B. He married B and died after
the year without taking up his freedom. It was held that his personalty was
distributable as if he were a freeman. Lord Macclesﬁeld LC said:

[W]here one for a valuable consideration agrees to do a thing, such executory
contract is to be taken as done; and . . . the man who made the agreement shall
‘not be in better case, than if he had fa1rly and honestly performed what he agreed
to.

In Stmultaneous Colour Prmtmg Syndicate v Foweraker [1901] 1 KB 771 a
company;, for valuable consideration, agreed to issue debentures. \X/'nght]
held that an execution creditor who levied execution on goods 1ntended to
be subject to the charge created by the debenture had to yield pr10r1ty to
the debenture holders, although no debenture had formally been sealed or
issued. Again, a contract for valuable consideration immediately to ‘assign
future property can have, at law or in equity, no effect other than that of a
contract to assign the property if and when it comes into existence; but, at
the moment the property does come into ex1stence, equ1ty treats as 'done
that Wthh ought to be done, fastens onto the property, and as a
consequence a contract to assign becomes in equity .a completed
assignment. If a contractmg party has, for valuable cons1deratlon, agreed to
enter into an, arrangement under which he is_to be a cestus gue trust ‘equiity
will compel the execution of the trust in his’ favour, in such cases equity
banishes the distinction between a perfectly created trust and an agreement
to create a trust.

[3-210] Itis to be noted that the apphcablhty of the maxim is 11m1ted to
circumstances where that which ought to be.done can be done; the maxim
does not require one to believe that equity will regard as done that which no
court:(of law or equity) would ever order to be done. Therefore, it can be
availed of, not by everybody, but only by those who would have the right to
seek in equity the ‘enforcement of the contract. This is often expressed by
saying with. approximate accuracy ‘that in cases of contract the maxim
depends on the specific enforceability of the contract. *
That is why in the preceding paragraph it is said that equity “often”
rather than “always” regards as done that which ought to be done in‘cases
of contract. Thus in Re Anstis (1886) 31 Ch D 596 at 605 6>° Lrndley J
said:

. 34, E 1 Sykes and S Walker, The Law of Securities, 5th ed, Law Book Co, Sydney, 1993, Ch

35. Approved and applied by Eve J in Re Plumptre’s Marriage Sertlement [1910] 1-Ch 609 at

- 619; cf Tortenham Hotspur Football & Athletic Co Lid v Princegrove Publishers Lid [1974]

1 All ER 17; [1974] 1 WLR 113, criticised M Albery (1974) 90 LOR 149. Re Plumptre

has attracted much academic discussion, the latest contribution to which is probably D
Wright “Trusts Involving Enforceable Promises” (1996) 70 ALY 911.
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Equity, no doubt, looks:on: that:as done Wthh ought to be;done; but this rule,

although usually’ expressed in general terms,” is°by' no meatis universally true.

Where the obligation to do what ought to be done is not an absolute duty, but
only "’ an’ obhga’uon arising from" contract, that ‘which ought to be done is only
¢ tredted. as ‘done in:favour of some: person. entitled: to enforce- the contract as
.. .against the person liable to. perform it: .- .. TS I

This explalns why volufiteers are unable to take advantage of the makim,
Further, ‘the ‘doctrine caninot bé utilised so ‘as to subvert -the whole law of
contract. As Lord Atkinson said-in.De Beers Consolidated Mines Ltd v British
SouthAfmca Co.[1912]):AC:52 at 65-6;[1911~ 13] All ER Rep 882 at 886:

- That doctrine cannot, in its application to contfacts, . . . be permitted to;

R condmonal intg the absolute,, the ©optional.into the, obhgatory, or to, make for the '

exam ¢, the ¢ ’ntract in Fredemck v Frederzck (1721) \1 PWms 710; 24°BR
582;°1°Str 455§ 93 'ER: 632:was not spe01ﬁcally performable 1n “the i primary
#if the contract were wholly: executoryy’ ordecree -of

specific performance of it: would be p0331b1e, itwag specifically'performable -
only in thesecondary serise ‘6f that term, viz in the sense that.the contract
be1ng performedion the promisee’s side; an 1n1unctlon ‘would be:ayailable to
restraln the ‘promissor from resﬂlng from his promrse Fmally nere are at

bound not because he remains contractually bound ‘but because he is

‘morally’bound; by v1rtue of his: earher en]oyment ofwthe cons1derat10n~wh1ch

gt s o€ : - ;_;._:‘ ‘.‘Af\‘.;aj ._4-;..tj,
[3 215] T hlS doctrlne,‘ “of very lirited apphcatlon” 37:is ‘bne basis of the
doctrings:  of ° satisfaction, adempt1on and performance, wh1ch “are

considered in Chapters:31; 32 and#33:

36. W Ashburner, Prz'nc'ipZes-‘vf Equiry, 2nd ed, D Browne (ed), Butterworths, Foridon; 1933,
pp 258-9. See also Hewerr v Cqurz (1983) 149 CLR 639 at 665-6; 46 ALR:87 at 106-7.
37. P H Pettit in Hdls’bury?s_Laws' of England, 4th ed, 1992 reissue, vol-1 6, p 687.
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243 Principles of Equitable Jurisdiction ' Para 562. -

(7) EQUITY LOOKS ON THAT AS DONE WHICH
OUGHT TO BE DONE

561. Equity looks on that as done which ought to be done. Equity looks on
that as done which ought to be done or which is agreed to be done, but this maxim does
not extend to things which might have been done; nor will equity apply it in favour of
everybody, but only of those who had a right to pray that the thing should be done’.

Thus, where the obligation arises from contract, that which ought to be done is treated
as done only in favour of some person entitled to enforce the contract as against the
person liable to perform it>. The true meaning of the maxim is that equity will treat the
subject matter, as to collateral consequences and incidents, in the same manner as if the
final acts contemplated by the parties had been done exactly as they ought to have been?,

but the contract itself is not varied. The doctrine does not make for the parties contracts E

different from those they have made for themselves®.

The leading examples of the application of the maxim are in cases where land has been
directed to be turned into money, and vice versa; and where a contract remains executory
on one side but has been executed on the other. The application of the maxim in:cases
of the first kind gave rise to the doctrine of conversion which had the effect of altering -
the very nature of things, to make money land, and, on the contrary, to turn land into
money°. This doctrine was shormn of much of its practical importance by the
Administration of Estates Act 1925°, and was partially abolished by the Trusts of Land and
Appointment of Trustees Act 1996.

1 Bugess v Wheate, A-G v Wheate (1759) 1 Eden 177 at 186 per Clarke MR.. As to the maxim that equity
imputes an intention to fulfil an obligation see para 754 post.

2 Re Anstis, Chetwynd v Morgan, Morgan v Chetwynd (1886) 31 ChD 596 at 605, CA, per Lmdley LJ;
Re Plumptre’s Marriage Settlement, Underhill v Plumptre [1910] 1 Ch 609 at 619; and see Hobbs v Marlowe
[1978] AC 16 at 42, [1977] 2 All ER 241 at 257, HL, per Lord Simon of Glaisdale.

3 1 Fonblanque’s Treatise of Equity (5th Edn, 1820) p 419; Story, Equity Jurisprudence s 64(g). See also
Re E Dibbens & Sons (in lig) [1990] BCLC 577. The rule was said by Loxrd Hardwicke LC to hold in every
case except in dower: Crabtree v Bramble (1747) 3 Atk 680 at 687.

The analogy between legal and equitable estates did not, however, in strictness apply as regards dower,
which was incident to the legal estate: see para 555 note 2 ante.

4 “The doctrine cannot in its application to contracts ... be permitted to turn the conditional into the
absolute, the optional into the obligatory, or to make for the parties contracts different from those they
have made for themselves. What a party to a contract ought to do, within the true meaning of this
doctrine, is what he has contracted to do, and nothing more and nothing less is to be taken in the equity
to be done’: De Beers Consolidated Mines Ltd v British South Aftica Co [1912] AC 52 at 65-66, HL, per Lord
Atkinson; Wood Preservation Ltd v Prior (Inspector of Taxes) [1968] 2 All ER 849, [1969] 1 WLR. 1077 affd
[1969] 1 All ER 364, [1969] 1 WLR 1077 at 1094, CA.

5  Lechmere v Earl of, Carlisle (1735) 3 P Wms 211 at 215 per Jekyll MR; A G v Hubbuck (1884) 13 QBD 275
at 289, CA per Bowen LJ. As to the application of the maxim to contracts for the sale of land see
paras 611612 post.

6 See the Administration of Estates Act 1925 s33 (now as amended); and EXECUTOKS AND
ADMINISTRATORS.

7  Seethe Trusts of La.nd and Appointment of Trustees Act 1996 s 3(1); and para 701 et seq post.

562. Application of the maxim. Where, for example possession is held under an
agreement for a lease, of which specific performance would be ordered, the parties are
treated in equity as being in the same position with regard to their respective rights as if
a lease had been granted1 and likewise where a tenant has entered 1nto possession under
an agreement which is embodied in a consent order of the court®. Similarly, money
which would have been payable under a contract if the defendant had not wrongfu]ly
prevented anything from becoming duewill be treated as a debt in equity, although it is
not a debt at law’.

!
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Bell Canada v. The Plan Group et al.
[Indexed as: Bell Canadav. The Plan Group)

Court of Appeal for Ontario, Goudge, Gillese and Blair JJ.A:
July 7, 2009

Arbltratlon —_ Arbltratlon agreement —_ Interpretatlon — Partles enter-
ing into agreement in 1999 containing arbitration clause which provided
that disputes would be arbitrated under Arbitration Act, 1991 and “then-
current” rules of Arbitration and Mediation Institute of Ontario — Arbi-

tration clause also: providing that- failing to file notice of arbitration.. -

within-12 months after occurrences supportmg claim constituted irrevo-
cable waiver of claim — Dispute. arising in 2005 — Applicant deliver-
ing notice to respondent demanding: arbltratlon but not filing notice
of request to arbitrate with Institute — Application- Judge findlng
that fllmg of notice with Institute was not required +— Standard: of
review' of application judge’s decision beéing correctnéss — Decision not
correct — Application judge ‘erring in applymg 1999 -rules’ of Instltute
rather than current rules of Institute and in interpreting “ﬁle” in wa.lver
provision as meaning “serve” or “deliver”. notlce on other side. -

The arbitration clause of a 1999 agreement provided that a single arbitrator

would conduct the arbitration “under the Arbitration Act, 1991 (Oni',arlo) and
the then-current rules of the Arbltratlon ‘and. Mediation Instltute of Ontario
Inc.” and that “Fa.llure 10 file a notice of arbitration within twelve (12) months
after the occurrences supporting a cla;m constitutes an irrevocable-waiver of
that claJm In 2005, the applicant. delivered a notice .demanding arbltratmn
but did not file a notice. with the Institute. The respondent took the position
that, in order to begin. arbltratlon the apphca.nt ‘had to deliver to the. .respon-
dent and file with the Institute a written notice of - request to arbitrate. It relied
on arts. 11 and 13 of the current rules of the Institute (the “Current Rules?).
The applicant brought an application for an order appointing anarbitrator:
The apphcatlon ,}udge applied the rules that were in effect when the agreement

€ At ' “1999 ,Rules”) and'found that the arbltratlon ‘clause did not
le a notlce of request to arbltrate

HeId; the-‘appeal should be allowed

Per. Blaur J. A (Goudge J A. concurrmg) The demsmn under appeal ‘was-a ﬁnal
order. because t finally determined the only 1ssue raised in- the apphcatmn Leave
to appeal was: not réquired. :

The_lssues raiséd on appeal tended toward questlons of laW, attractmg review
on a standard of co ectnéss. Even if it could be said that the standard ‘was pal-
pable ‘anid ovemdmg erTor; jhe dec1s10n could not stand. The apphcatmn Judge
failed to give meaning and effect to an, important. term of the arbitration clause,
namely, the ~requirerient ‘that the arbitration’ was to be conducted urider the
“then-current” rules of the Institute. The “then-current” rules meant the Current
Rules ‘The Current Rules call for an arbitration administered by the Institute
‘and commenced by the filing of a notice of arbitration with the Institute. The
apphcatwn Judge also-erred in mterpretmg the phrase “o file” in the waiver pro-

* vision as meaning “to deliver” or “to serve” the notice on the other side. The clear
o meamng of the waiver ‘provision was that the notice was to be filed with the Institute.

The apphcatmn Judges error skewed his 1nterpretat10n of the balance of the
1

kY




82 | ONTARIO REPORTS 96 O.R. (3d)

arbitration clause. Instead of leading him to conclude that the parties had ‘

agreed to an arbitration procedure to be administered by the Institute, his erro-

neous interpretation served to bolstes his conclusion that the type of arbitration -
agreed to was not one that was to be administered by the Institute and that the -

clause was to be interpreted largely in Iight of the application of the 1999 Rules.

Per Gillese J.A. (dissenting): The application judge’s interpretation of the arbi-
tration clause Wwas reviewable on a standard of reasonableness. In any event, his
interpretation was not only reasonable, it was correct. The arbitration clause
specified that the arbitration was to be conducted in accordance with the Arbitra-
tion Act, 1991, S.0. 1991, c. 17 and the then-current Institute rules. The agree-
ment also provided that Ontario law governed. In 1999, when the agreement was
executed, and at the time of the dispute in 2005, the Arbitration Act, 1991 was
the Ontario law that applied to the agreement. Section 23(1) of the Act provided
that an arbitration may be commenced by service on the other parties of a notice

demanding arbitration under the agreement. Thus, in 2005, the arbitration

clause did not require a party commencing arbitration in respect of a dispute
under the agreement to file a notice of request to arbitrate with the Institute.
The waiver provision did not detract from that reasoning.

Buck Bros. Ltd. v. Frontenac Builders Ltd. (1994), 19 O.R. (3d) 97, [1994] OJ.
No. 1592, 117 D.L.R. (4th) 373, 73 0.A.C. 298, 34 C.P.C. (3d) 76, 50 A.C.W.S. (3d)
533 (C.A.), apld

Housen v. Nikolaisen, [2002] 2 S.C.R. 235, [2002] S.C.J. No. 31, 2002 SCC 33,
211 D.L.R. (4th) 577, 286 N.R. 1,[2002] 7 W.WR. 1, J.E. 2002-617, 219 Sask.
R. 1,10 C.C.L.T. (3d) 157, 30 M.PL.R. (3d) 1, 112 A.C.W.S. (8d) 991; Prairie Petro-
leum Products Ltd. v. Husky Oil Lid., [2008] M.J. No. 241, 2008 MBCA 87, 295
D.L.R. (4th) 146, 231 Man. R. (2d) i, [2008] 9 WWR. 249 46 B.L.R. (4th) 174,
168 A.C.W.S. (3d) 83; Tamarack Capztal Advisors Inc. v. SEM Holdings Ltd.,

[2006] B.C.J. No. 1657 2006 BCCA 349, 229 B.C.A.C. 229, 54 B.CLR. (4th) 80 '

33 C.P.C. (6th) 330, 150 A.C.W.S. (8d) 971, consd
Other cases referred to

942925 Alberta Ltd. v. Thompson, [2008] A.J. No. 194, 2008 ABCA 81, 432 AR.
177, 165 A.C.W.S. (3d) 663, 47 B.L.R. (4th) 1; A L. Sott Financial (FIR) Inc. v.

PDF Training Inc., [2008] B.C.J. No. 111, 2008 BCCA 85, 37 B.L.R. (4th) 241, 64

R.PR. (4th) 165, 77 B.C.L.R. (4th) 154, 165 A.C.W.S. (8d) 533, 251 B.C.A.C. 92;
Alberta v. Western Irrigation District, [2002] A.J. No.-1085, 2002 ABCA 200, 312
AR. 358, 33 M.PL.R. (34) 62, 116 A.C.W.S. (3d) 673; Bradscot (MCL) Lid. v.
Hamilton-Wentworth Catholic District School Board (1999), 42 O.R. (3d) 723,
[1999] O.J. No. 69, 116 0.A.C. 257, 44 C.L.R: (2d) 1, 85 A.C.WS. (8d) 317 (C.A.);
Canada (Director of Investigation and Research, Competition Act) v. Southam

Inc., [1997] 1 S.C.R. 748, [1996] S.C.J. No. 116, 144 D.L.R. (4th) 1, 209 N.R. 20, -
J.E. 97-632, 50 Admin. LR. (2d) 199, 71 C.PR. (3d) 417, 69 A.C. WS (3d) 586, -

REJB 1997-00386 ‘Casurina Limited Partnersth v. Rio Algom Ltd., [2004] O.J.
No. 177, 181'0.A.C. 19, 40 B.L.R. (3d) 112, 128 A.C.W.S. (3d) 491 (C: A.) Consoli-
dated-Bathurst Export Ltd. v. Mutual Boiler and Machinery Insurance Co.,
[1980] 1 S.C.R. 888, [1979] S.C.J. No. 133, 112 D.L.R. (3d) 49, 32 N.R. 488, [1980]
LL.R. §1-1176 at 595, 1 A.C.W.S. (2d) 169; Dalimpex Ltd. v. Janicki (2003), 64
O.R. (3d) 737, {2003] O.J. No. 2094, 228 D.L.R. (4th) 179, 172 0.A.C. 312, 85
B.L.R.(3d) 41, 35 C.PC. (5th) 55, 123 A.C.W.S. (3d) 217 (C.A.); Dancap Produc-
tions Inc. v. Key Brand Entertainment, Inc., [2009] O.J. No. 572, 2009 ONCA 135,

55 B.L.R. (4th) 1, 68 C.P.C. (6th) 34, 246 0.A.C. 226; Dell Computer Corp. v.’

Union des consommateurs, [2007] 2 S C.R. 801, [2007] S C.J. No. 34, 2007 SCC
84, 484 D.LB (4th) 977, 966 N.R. 1, d. E. 2007-1426, 34 B.L.R. (4th) 1565, 44




BELL CANADA V. THE PLAN GROUP 83

C.PC. (6th) 205, 158 A.C.W.S. (3d) 870, EYB 2007-121973; Double N Earthmov-
ers Ltd. v. Edmonton (City), [2007] 1 S.C.R. 116, [20071 S.C.J. No. 3, 2007 SCC 3,
275 D.L.R. (4th) 577, 356 N.R. 211, [2007] 3 WWR. 1, J.E. 2007-213, 68 Alta.
L.R. (4th) 1, 401 A.R. 329, 28 B.L.R. (4th) 169, 58 C.L.R. (3d) 4, 29 M.PL.R. (4th)
1,153 AC. WS. (3d) 583, EYB 2007-112458, aﬁ'g [2005T A.J. No. 221, 2005 ABCA
104, [2005] 10 W.W.R. 1, 41 Alta. L.R. (4th) 205 363 AR.201,6 M. PLR. (4th) 25,
138 A C.W.S. (3d) 271; Dreco Energy Services Ltd. v. Wenzel, [2008] A.J. No. 944,
2008 ABCA 290, [2008] 10 W.W.R. 445, 48 B.L.R. (4th) 43, 93 Alta. L.R. (4th) 260,
440 A.R. 273, 170 AC.WS. (3d) 182; Dumbrell v Regwnal Group of Compames
Inc. (2007); 85 O.R. (3d) 616, {2007] O.J. No. 298, 2007 ONCA 59, 279 D.L.R.
(4th) 201, 220 O.A.C. 64, 25 B.L.R. (4th) 171, 55 C.C.E.L. (3d) 155, 154 A.C.W.S.

(8d) 1097; Equity Waste Management of Canada v. Halton Hills (Town) (1997), 85

O.R. (3d) 321, [1997] O.J. No. 3921, 103 O.A.C. 324, 40 M.PL.R. (2d) 107, 74
A.C.WS. (3d) 297 (C.A.); Glimmer Resources Inc. v. Exall Resources Ltd., [1999]
0.J. No. 1357, 119 O.A.C. 78, 87 A.C.W.S. (3d) 679 (C.A.); Gottardo Propertzes
(Dome) Inc. v. Toronto (City), [1998] O.J. No. 3048, 162 D.L.R. (4th) 574, 111
0.A.C. 272, 46 M.PL.R. (2d) 310, 81 A.C.W.S. (3d) 409 (C.A.); Greenfield Ethanol

Ine. v. Suncor  Energy Products Inc 20071 O.J. No. 4660, 2007 ONCA 823, 162

A.C.W.S. (3d) 533 affg [2007] O.J. No 3104, 159 A.C.W.S. (3d) 474 (S.C.d.); HL o
Canada (Attorney General), [2005]1 1 8.C. R 401, [2005] S.C.J. No. 24, 2005 SCC

25, 251 D.L.R. (4th) 604, 333 N.R. 1, [2005] 8 WWR 1, J.E. 2005-8%5 [2005}. .
RRA. 275, 262 Sask. R. 1, 24Admm L.R. (4th) 1, 29 C.C.L.T. (3d) 1, 8 C.PC.
-(6th) 199, 138 A.C.WS. (3d) 852; Hendrickson v. Kallzo, [1932] O.R. 675 [1932]

0.J. No. 380, [1932] 4 D.L.R. 580 (C.A); IWA — Forest Industry Penszon Plan
(Trustees of) v. Aspen Planers Ltd., [2006] B.C.J. No. 1523, 2006 BCCA 336, 228
B.C.A.C. 242,56 B.C.L.R. (4th) 1, 54 C.CPB. 121,26 E TR (8d) 93, 151 A.C. WS
(8d) 710; MacDougall v. MacDougall [2005) 0.J. No. 5171, 262 D. L R. (4th) 120,
205 0.A.C. 216, 144 A.C.W.S. (3d) 103 (C.A.); Paliimbo v. Research' Capital Corp
(2005), 72 O.R. (3d) 241, [2004] O.J. No. 3633, 190 0.A.C. 83, 35 C.C.EL. (3d)" 1,

' [2005] CLLC 4210-003, 133 A. C.W.S. (3d) 462 (C.A.); Petty v. Telus Corp., [2002]

B.C.J. No. 376, 2002 BCCA 135, 164 B.C.A.C. 152, 33 C.C.PB. 111, 111 AC.WS.
(3d) 1143; Robzchaud Williamson, Theriault and Johnstone v. Pharmacze Acadi-
enne de Beresford Litée, [2008] N.B.J. No. 45, 2008 NBCA 12, 328 N.B.R. (2d) 205,
[2008] LL.R. 14680, 290 D.1.R. (4th) 294, 164'A.C.W.S. (3d) 85; Ryan v. Sun sze
Assurance Co. of Canada, [2005] N.S.J. No 24, 2005 NSCA 12 249 D.L.R.(4th)
628, 230 N.S.R. (2d) 132, 18 C.C.L.I. (4th) 204, 136 A.C.WS. (3d) 744; Spectra
Innovations Inc. v. Mitel Corp {19991 O.J. No. 1870 (S.C.J.); United Gulf Devel-
opments Ltd. v. Iskandar, [2008] N.S.J. No. 317, 2008 NSCA 71, 69 R.PR. (4th)
176; 168 A.C.W.S. (3d) 309, 267 N.S.R. (2d) 318 Ventas; Ine. v. Sunrise Senior
Living Real Estate Investment Trust-(2007), 85. OR (3d) 254, [2007] 0.J. No.
1083,.2007 ONCA 205, 222 0.A.C. 102, 29 B.L.R. (4th) 312, 56 R.PR. (4th) 168,
156 A.C W.S. (3d) 95; Waxman. v. Waxman [2004] O.J. No. 1765, 186.0.A.C. 201,
44 BLLR. (30) 165, 132 AC.WS. (3d) 1046 (C.A.); White v, E.B. F Manufactunng
Ltd:, [2005] N.S.J. No. 518, 2005 NSCA 167; 239 N:SR.(2d) 270, 12 B.L.R. (4th)
1, 144 A:C.W.S:-(3d) 1029; Woolgock . Bushert [2004]1-0.J. No: 4498, 246 D.LLR.
(4th) 139,192 0.A.C. 16, 50 B:L.R. (3d) 85 36 C.C.E. L (3d) 211, 3 C.P.C. (6th) 25,
134A C. WS (3d) 756 (C.A )

) Statutes referred to

ArbztrattonAct 1991 S.0. 1991 c. 17, ss. 2(1), 6, 23, (1)
APPEAL from the Judgment of Wilton-Siegel J., [2008] O. J No.

1633, 71 C.L.R. (3d) 205 (S C: J‘) mterpretmg an .arbitration

' clause

S
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Matthew P, Gottlieb and James D. Bunting, for appellant.
Neal J. Smitheman and Antonio Di Domenico, for respondent.

BLAIR J.A. (GOUDGE J.A. concurring): —
I. Background

[1] Bell and The Plan Group entered into an Alliance Agree-
ment on February 1, 1999, concerning joint projects for the
delivery of services to customers on cabling projects in the
Greater ‘Toronto Region. The Agreement contained a two-step
dispute resolution process, found in s. 22. The parties were
first to engage in good faith discussions using “their commer-
cially reasonable efforts to settle the dispute” (s. 22.1). Thereaf-
ter, if those discussions failed, the parties were to resort to
arbitration (s. 22.2).

- [2] Section 22.2, the arbitration clause — the interpretation of
which is at the heart of this appeal — reads as follows:

Bell and [The Plan Group] will settle by arbitration-any d1spute arising out
of or related to this Agreement or . any Sub-contract that is not finally
resolved pursuant to Section 21.1 hereof.! A single arbitrator will conduct
the arbitration under the Arbitration Act, 1991 (Ontario) and the then-
current rules of the Arbitration and Mediation Institute of Ontario Inc. Bell
and [The Plan Group] will select the arbitrator from a panel of persons
knowledgeable in business information and the construction industry. The
decision and award of the arbitrator will be final and binding and the award
so rendered may be entered into-any court having jurisdiction thereof. The
arbitration will be held in Toronto, Ontario. The arbitrator will not be
empowered to award punitive damages to either Party. Failure to file a notice of
arbitration within twelve (12) months after the occurrences supporting a
claim constitutes an irrevocable waiver of that claim.

(Emphasis added) ‘

[3] The second sentence of the arbltratlon clause (which I shall
refer to as the “conduct of arbitration provision”) stipulates that
the arbitration will be conducted under the Arbitration Act,
1991, S.0. 1991, c. 17 “and the then-current rules” of the Insti-
tute. In this regard there are two sets of rules that were consid-
ered by the application judge — those that were:in effect at the
time the Agreement was negotiated (the “1999 Rules”) and those

that were in effect at the time the dispute arose between the’

parties (the “Current Rules”).

1-

.This appears to be a mistake. The reference should be to s. 22.1.

T have 1tahc1zed the two prov1s10ns m the Agreement that are central to

the appeals
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[4] In 2005, a dispute arose between Bell and The Plan Group
in relation to certain work performed under the Agreement for the
Greater Toronto Airport Authority. Invoices exceeding $40 million
in value were at the heart of the dispute. The differences could not
be resolved through “commercially reasonable efforts to settle”.
Accordingly, on August 26, 2005, The Plan Group delivered to Bell
a draft notice demandlng arbltratlon On December 14, 2005, it
delivered a final notice demandmg arbitration. No notice to arb1-
trate the dispute was — nor has one ever been — filed with the
Institute, however. The last sentence of the arbitration clause. .
(which I will refer to as the “waiver prov1s1on ”) specifies that
a failure to file a notice of arbitration in time will const1tute an -
irrevocable waiver of the claim. :

I. The 'Posztzons of the Parties

[5] Bell has repeatedly taken the position that, in order to "
commence the arbitration, The Plan Group must dehver to.Bell

and file with the Instltute a written, notice of request to arbi- -
‘trate. This position is based upon s. 22.2 of the Agreement and
the requirements of arts. 11 and 13 of the Current Rules. Article

11 provides for the submission of disputes under agreements to
arbitration “by delivering a written Notice of Request to Arbi-
trate to the respondent”. Article 13 specifies that “The arbitra-
tion is deemied to have commenced when a Notice of Request to
Arbitrate . . . has been filed with the Institute and the initial fil-
ing fee has been Ppaid” (emphasis added). Bell also relies on
art. 5, which,says that, “By agreeing to the Rules, the parties
agree that the arb1trat10n ‘shall be administered by the Insti-
tute,” and the stipulation in art. 3 that, “To the extent that the
Rules conflict with the Act, the provisions of the Rules shall apply.”

[6] The Plan Group contends on the other hand, that no notice
of arbitration need be filed W1th the Institute for the arbitration
to be commenced. It submits that none of the Rules of the Insti-
tute apply to govern the initiation or commencement of the arbi-
tration and that the Rules are only engaged after the arbitrator
has been chosen and orily to the extent that the Institute’s rules
pertain to the procedural conduct of the arbitration. The arbitra-
tion may be commenced©n any way permissible under the Act,
The Plan Group argues, and it has complied with s. 23(1)3. of. the
Act by delivering provisional and final notlces demanding arbi-

‘tration upon Bell.

[71 Underlymg all of these arguments is the real issue between

the parties. It is Bell’s -position that as a.result of The.Plan

Group’s failure to file a notice of arbitration with the Institute,
its complalnts are timé-barred by virtue Of the CIOSIHg sentence

1 .
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of s. 22.2 cited above. For reasons that are not entirely clear on

the record, this issue has not been addressed directly. Instead, it
has been equated by the parties — and by the application judge
— with the issue of how the arbitration is to be commenced.

III. Law and Analysis
Interlocutory / final order

[8] The Plan Group argues that the judgment below is inter-
locutory in nature and, therefore, that Bell requires leave to
appeal, which it has not sought. I disagree. The decision is a
final order because it finally determined the only issue raised in
the application before the apphcatlon judge. :

[9] The Plan Group s theory is that the practical and legal result
of the decision is to confirm that an arbitration proceeding has
already been commenced, given the declaration that the filing of

_a notice of arbitration was not necessary to commence the arbi-

tration. The decision was therefore an intervention by the court
to assist in the conduct of the arbitration in order to ensure that
the arbitration was being conducted in accordance with the arbi-

tration clause in the Agreement as contemplated by s. 6 of the *

Arbitration Act, 1991. So far-as is relevant, s. 6 provides:
Court intervention limitéd

6. No court shall intervene in matters governed by thls Act except for the
- following purposes, in accordance with this Act:

1. To assist the conducting of arbitrations.

2. To ensure that arbitrations are conducted i in accordance with arbi-
tration agreements.

[10] The Plan Group accordmgly submits that the decision

‘below was simply interlocutory in nature, within the context of

an ongoing arbitration p'roceedmg, it did not finally determine
any substantive matter in the arbitration. .

[11] There is no merit in this argument. It misconceives the '

nature and purpose of the interlocutory/final order dichotomy,
which is to act as a gatekeeper for appeals to a higher court in
the partlcular proceeding before the courts. An apphcatmn like

an action, is a free-standing proceeding.

- 112] The classic explanation of whether an order is final or inter-

Tocutory is that of Middleton J.A. in Hendrickson v. Kallio, [1932]
_O.R. 675,[1932] 0.J. No. 380 (C.A.), at p. 678 O.R.:

‘The 1nterlocutory order from which there is no appeal is an order which
does not determine the real matter in dispute between the parties — the
very subject matter of the litigation, but only some matter collateral. It
may be final in the sense that it determines the very question raised by
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. the application,® 3 but it is mterlocutory if-the merits of the case remain to
* be determined.

(Emphasis added) :

[18] Here, the merits of the case — i.e., of the application pro-
ceeding before the court — have been determmed : '

[14] In my view, the decision of this court in Buck Bros. Ltd. v.
Frontenac Buzlders Ltd. (1994), 19 O.R. (3d) 97, [1994]-O.J. No.
1592 (C.A.) is determinative of this issue. There, Morden
A.C.J.0. made it quite clear that ancillary proceedmgs are not
relevant in determmmg Whether an order of a Judge is ﬁnal or
interlocutory. - .

[15] In Buck Bros. the apphcatron Judge ordered that W‘hether a
condltlon_precedent for arbitration-had been met should be deter-
mined;niot by the:-court, but by a panel of arbitrators appointed in
accordance - with . the: arbitration agreement. An -appeal. was
launched; but the Tesponding party moved to have the appeal
quashed. The argument was that the order under appeal Was inter-

- locutory; because the real subject-matter of the htlgatlon between =

the parties was still to-be determined on the merits in the arbitra- -
tion, and therefore the-appeal was not properly before the court. . .
[16] Morden A.C.J.O rejected this argument. At p. 100 -O.R.,

after citing the passage from Hendrzckson v. Kallw set out
above, he sald ' : : :

In one senseé, 1t can ‘be said that the order in questlon does not ‘determine
“the real mattér in dispute between the parties” (which is the right of the
moving parties to be paid fair and equitable consideration by the responding -
parties and, if so, its amount, or, something less than this, whether the con-
dition precedent to commencmg an arbitration proceeding has been met). I
do not think, however, that, in the c:rcumstances, the order is mterlocutory

"1 read the: passage from Hendrzckson v. Kallio as referring to “the real mat-
ter in- disputé’ between the parties™ in the proceeding which is before the
‘court and: not:in some other proceeding which may, or may not, then be in
existence. Iri-a¢cordance with this interpretation, I read “the htlgatmn in
. “the very. sub_]ect matter of. the ht1gat1on as; referrmg to.the proceedmg in
" which the order in questron is ‘made. Slmllarly, 1 read “the case” in “if the
merits of the case remain to be determmed” as also referrmg to the proceed-
*'ing in Whlch the order is made.* ; : - 4

. (Emphasm in original)

{171 Contrary to the sibmission of The Plan Group, the deci-

sion of the British Columbla Court of Appeal in Tamarack Capi-- 7

tal Advisors Inc. v. SEM Holdings Ltd., [2006] B.C.J. No. 1657,
54 B.CLR: (4th) 80 (C.A.) does not conﬂlct with Buck Bros In. :

8 “Apphcatlon here is used i the sense of “motlon See Buck Bros mfra N

atp 1000R
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Tamarack, the proposed appeal was from an order dismissing a
motion for a stay of the action. It was not a final order because it
did not determine a substantive matter in the 11t1gat1on it had
merely refused to stay the proceeding. .

18] I conclude that the judgment of Wilton-Siegel J. here is a
final order. Leave to appeal from it is not necessary.

Standard of review - ' o ' .
[19] The parties disagree on the standard of review apphcable

_to the application judge’s interpretation-of the Agreement Bell

submits that the mterpretatmn of the Agreement is a question of
law and therefore is reviewable on a standard of correctness. .
The Plan Group argues that the interpretation of the Agreement
involves questions of mixed fact and law, and that this court

- cannot intervene absent palpable and overriding error.

[20} The historical view is that the interpretation of a contract is -
a question of law and reviewable on the standard of correctness.
However, the standard of appellate review in matters of contractual
interpretation is not as straightforward:as it once appeared to be,
and there has been considerable debate.about it in the jurispru-
dence since the-decision of the Supreme Court of Canada in Housen

v. Nikolaisen, [2002] 2 S. CR. 235,[2002] S.C.J. No: 31. '

[21] Housen is considered to be the leading authority on the
standard of appellate review, directing that the applicable stan-
dard of review will depend upon the nature of the question —
whether the alleged error is one of law, mixed fact and law, or
fact. But, it is fair to say that appellate courts across the country
have sent mixed s1gnals about the standard of review in contract
interpretation cases in the post-Housen era. In British Colum-
bia, the general approach seems to be to treat contractual inter-
pretation as a matter of mixed fact and law attracting review on
a deferential basis.# In Alberta, on the other hand, the opposite
appears to be the case. The 1nterpretat10n of contracts is consid-
ered to be a question of law, giving rise to a standard of correct-
ness. New Brunswick and Nova Scotia appear to hold to the

4 " See, eg., Petty v. Telus Corp., [2002] B.C.J. No. 376, 164 B.C.A.C. 152 (C Al
IWA — Forest Industry Pension Plan (Trustees of) v. Aspen Planers Lid., [2006]
B.C.J. No. 1523, 56 B.C.L.R. (4th) 1 (C.A.); A.L. Sott Financial (FIR) Inc. v.
PDF Training Inc., [2008] B.C.J. No. 111, 77 B.C.L.R. (4th) 154 (C.A.).

5  See,eg., Double N Earthmovers Ltd. v. Edmonton (City), [2005] A.J. No. 221,
363 AR. 201 (C.A)), affd [2007] 1 S.C.R. 116, [2007] S.C.J. No. 3; Alberta v.
Western Irrigation District, [2002] A.J. No. 1085, 312 A.R. 358 (C.A.); Dreco
Energy Services Ltd. v. Wenzel, [2008] A.J. No. 944, 440 AR. 273 (C.A);
942925 Alberta Ltd. v. Thompson, [2008] A.J. No. 194, 432 AR. 177 (C.A.).
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traditional view that the standard of review in contractual interpre-
tation is correctness, while recognizing that a trial judge’s find-
ings of fact and drawing of factual inferences should be accorded
deference.6 '

[22] Steel J.A. addressed the current status of this dialogue in
Prairie Petroleum Products Ltd. v. Husky Oil Ltd., [2008] M.J.
No. 241, 295 D.L.R. (4th) 146 (C.A.), at paras. 34-36, where she
said:. _
Until recently, interpretation of a contract was considered a question of
law reviewable by an appellate court on a standard of correctness.

At present, however, the standard of appellate review will depend on the
nature of the question, whether it is a question of law, a question of fact or a
question of mixed fact and law. A question of law attracts the correctness
standard; while a palpable and overriding error must be found with: respect
to a question of fact or mixed fact and law. See Housen. .

The proper 1nterpretat10n and application of the principles of contl‘actual-
interpretation is a question of law. A trial judge’s determination bf the fac-
tual matrix, consideration of extrinsic evidence and consideration of the evi-

- dence as a Whoie is a question of fact. Fmally, the application of the legal
principles to the language of the contract in the context of the relevant facts,
or a question involving an mtertwmmg of fact and law, is a question of
mixed fact and law.

(Citations omitted; emphasis added)

231 1T generally agree with Steel J.As summary, except for
her categorical statement — purportedly reflecting Housen —
suggesting that questions of mixed fact and law always attract
the palpable and overriding error standard. In my view, Housen
does not stand ‘for such a- definitive statement nor does the
Jurlsprudence in this court.

[24] It must be remembered, partlcularly when cons1der1ng
the appropriate standard of review for questions of mixed fact
and law, that the court in Housen did not tackle that subject in -
the context of contractual interpretation. It did so clearly and
explicitly in the context of a: neghgence actlon ‘an entirely differ-
ent brand of case. :

[25] The distinction between these two types of cases is mean-
ingful for these purposes, it seems to me. Whereas the application

s

See, e.g., Robzchaud Wzllzamson Therzault and Johnstone v. Pharmacze
Acadienne de Beresford Ltée, [2008] N.B. J. No. 45, 328 N.B.R. (2d) 205
(C.A.), at para. 16; Ryan v. Sun Life Assurance Co of Canada, [2005]
N.S.J. No. 24, 230 N.S.R. (2d) 132 (C.A.), at para. 15; White v. E.B.F.
Manufacturing Ltd., {20051 N.S.J. No. 518, 239 N.S.R. (2d) 270 (C.A.), at

para. 16; United Gulf Developments Litd. v. Iskandar, [2008] N.S.J. No.
817, 267 N.S.R. (2d) 318 (C.A.), at para. 5. ‘

i
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of legal principles to the facts in a negligence action is very much
a fact-driven exercise, the interpretation of a contract — leavmg
aside the factual issues that may underlie the task — is not; it is
very much a legal exercise. In my view, Lang J.A. of this court
accurately summarized the effect of Housen in MacDougall v.
MacDougall, [2005] O.J. No. 5171, 262 D.L.R. (4th) 120 (C A)), at
para. 25, when she said:

The leading authority on standard of review is Housen v. Nikolaisen.
Housen does not address directly the standard of review for the interpreta-
tion of a contract. Rather, it canvasses the standard of review in a case involving
the application of the law of negligence to findings of fact. In that context, it
distinguishes among questions of fact, questions of law, and questions of
mixed fact and law concluding that questions of fact are reviewed on the

" standard of palpable and overriding error and questions of law on the stan-
dard of correctness. Where the questmn of fact and of law are inextricably
intertwined so that the question is one of mixed fact and law, the trial

" judge’s finding is entitled to deference. .

(Citations omitted; emphasis added)

[26] In deternﬁm'ng the proper standard of review, however, it
is important to keep in mind the distinction between the nature
of the question addressed by the trial court (i.e., a question of
fact, a question of law, or a question of mixed fact and law) and
the standard of appellant review of the trial court’s disposition of
that questlon The distinction does not matter if the trial court
was answering a question of fact (where the standard of appel-
lant review is palpable and overriding error) or a question of law
(where it is correctness). But the distinction is important where
the question addressed was one of mixed fact and law. To say
that a matter raises a question of mixed fact and law, by itself,
does not mean that the standard of appellate review is necessar-
ily one-of palpable and overriding error. As Housen tells us, at
para. 36, “Im]atters of mixed fact and law lie along a spectrum”.
Thus, where the question at issue is determined to be one of
mized fact and law, the appellate court must take a further step
and-go on to locate the precise question at the proper point on
the Housen spectrum in order to determine the applicable: stan—
dard of appellate review.

[27] Where the matter referred to is more a matter of legal -
principle and sits towards the error of law end of the spectrum,
the standard is correctness. Where the matter is one in which
the legal principle and the facts are inextricably intertwined —
where the facts dominate, as it were — it.falls more towards the
factual end of the spectrum, and significant deference must be
accorded. Contractual interpretation, in my opinion, is generally
the type of case that falls within the former category, negligence
one that generally falls into the latter. -
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[28] In my view, this distinction between the nature of the

. question to be determined and the standard of appellate review

to be applied to that determination can help in clarifying a num-
ber of cases that might otherwise be misunderstood. For exam-
ple, in Casurina Limited Partnership v. Rio Algom Ltd., [2004]
0.J. No. 177, 181 O.A.C. 19 (C.A.), at para. 34, Feldman J.A.
concluded that “The construction of a written 1nstrument is a
question of mixed fact and law.” She did not say, however — nor

should she be understood to have said, I think — that a deferen-. .

tial ‘standard of appellate review must always be applied to the

‘interpretation of a contract. Indeed, in Palumbo v. Research

Capital Corp. (2005), 72 O.R. (3d) 241 [2004] O.J. No. 3633
(C.A.), Laskin J.A. observed, at para. 32 that “The standard of

review of the 1nterpretat10n of a contract provision ordmarlly is -

correctness”.

[29] The palpable and ovemdmg error standard of reV1eW it
seems:to me, is designed to afford deference.to trial Judges in. -

their essentlal fact-finding functions, including the drawing of
inferences from the facts and the detenmnatlon of issues where
law"and facts are inextricably intermixed. We leave it to trial
judges to sort these matters out with good reason. They have
seen and heard the witnesses and are attuned to the dynamics
of the trial. In Waxman v. Waxman, [2004] O.J. No. 1765, 186
0.A.C. 201 (C.A)), at para. 292, this court articulated the pohcy
reasons for giving such deference to trial judges: - '

The “palpable and overr1d1ng” standard demands strong appellate defer-

ence to findings of fact made at trial. Some regard the standard as neuter- .

ing the appellate process and precluding the careful second hard look at
the facts that justice sometimes demands. This viewpoint is teriable only if
facts found on appeal are more likely to be accurate than those determina-
tions made at trial, If findings of fact were to be made on appeal they

* might be different from those made at trial. Most cases that go through
trial and onto appeal will involve evidence open to more than one inter-
pretation. Merely because an appellate court might view the evidence dif-

- . ferently from the trial judge and make different findings is not, however,
any basis for concluding that the. appellate court’s findings Wﬂl be more
accurate and its result more consistent with the justice of the part1cu1ar

case than the result achieved at trial.
/

[30] The exercise of 1nterpret1ng a contract is not essentlally a
~ fact-finding exercise, however. As the authorities cited above
have noted, there may be questions involving the determination -

of the factual context in which the contract was negotiated, or
considerations of extrinsic evidence, that evoke the fact-finding

functions. Those decisions are to be addressed from the palpable

and overriding error perspective. In substance, though, the exer-

cise of interpreting a contract is a legal exercise, calling upon the
1
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learning and training that judges and ‘lawyers acquire over
years of experience. Apart from the truly factual aspects that
may underlie the task, trial judges have no particular advantage
over appellate judges in the art of contractual interpretation.
[31] In my view, certainty in contract is an important policy
value underlying the construction of contracts. This . factor

~ alone is sufficient to push the standard of review in such cases

towards correctness and away from deference. At the very least,
contractual interpretation is an exercise that generally falls
much more towards the error of law end of the Housen spectrum,
once the factual issues referred to above have been resolved or if —
as is the case here — they are not in dispute. The Supreme
Court of Canada has yet to consider the standard of review in
contractual interpretation cases post-Housen. 1 am not entirely
persuaded that it makes sense to take one type of analysis (the
Housen analysis) that is designed to discourage appellate courts
from re-trying the factual issues in cases and apply its analytical
paradigm (the facts/mixed fact and law/law spectrum) to what'is
essentially a legal exercise. ‘ v o

"[32] In any case, I am satisfied that the decision of the appli-
cation judge must be set aside in this case, whether the standard
of review is properly one of correctness, or palpable-and overrid-
ing error. : .

[33] In my view, the issues raised on appeal tend toward ques-
tions of law, attracting review by this court on a standard of cor-
rectness. There were no underlying evidentiary or factual issues
of a contested nature that the application judge was required to
resolve. The arbitration clause was to be interpreted in light of
its own wording in the context of the Agreement as a whole and
having regard to the 1999 Rules and the Cuirent Rules. There
was no.dispute as to what these Rules-were. The application
judge was in no better position than we are to ascertain the
meaning of the arbitration clause in those circumstances.

[34] Even if it can be said that the standard is palpable and
overriding error, the decision cannot stand. In H.L. v. ‘Canada
(Attorney General), [2005] 1 S.C.R. 401, [2005] S.C.J. No. 24, at

para. 110, the Supreme Court of Canada observed that “clearly

wrong” and “unreasonable” are.the “functional ‘equivalents” of
palpable and overriding error. Respectfully, in my view, the arbitra-
tion clause cannot reasonably bear the interpretation endorsed by
the application judge. - - '

[35] The errors in the application judge’s reasoning manifest
themselves particularly in two areas: (i) in his failure to give
meaning and effect to an important term of the arbitration
clause, namely, the requirement in the conduct of arbitration
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provision that the arbitration was to be conducted “under . . . the
then-current rules [of the Institute]”; and (ii) in his interpreta-
tion of the phrase “to file” in the waiver provision as“to deliver”
or “to serve” the notice upon Bell, which cannot be sustained.
[36] I'turn briefly now to a review of the relevant principles of

contractual interpretation before resuming the analysis of the

errors in the application judge’s reasons, and the interpretation
of the arbitration clause itself.

Prmczples of contractual znterpretatzon

[37] L1ttle if anything is to be found in the application Judge S

Teasons about the principles of mterpretatlon he invoked. Broadly

speaking, however — as this.court noted in Ventas, Inc. v. Sunrise
Senior Living Real Estate Investment Trust (2007), 85 O.R. (3d)

254, [2007] O.J. No. 1083 (C.A.), at para. 24 — a commerclal_

contract is to be interpreted

- .
"

(@) asa whole, in. a manner that gives meaning to all of ‘its térms and -

avoids an mterpretatlon that would render one or more of lits terms
ineffective;

IO by determining the intention of the parties in accordance with the lan- .

guage they have used in the written document and based upon the
“cardinal presumption” that they have intended what they have said,;

(c) . with r‘egai*d to objective evidence of the factual matrix underlying
the negotiation of the contract, but without reference to the subjective

intention of the parties; and (to the extent there is any amb1gu1ty in

the contract),

(@ in a fashion- that accords with sound commercial prmc1ples and good
. business sense, and that avoid a commercial absurdity.

(Footnotes omitted)

[38] In addition, as Doherty J.A. observed in Glimmer

Resources Inc. v. Exall Resources Lid., [1999] O.J. No. 1357,-119
0.A.C. 78 (C.A)), at para. 17, each 'word in an agreement. is not
to be “placed under the interpretative microscope. in isolation

. and given a meaning without regard to the entire document and

the nature of the relationsliip created by the agreement”. Courts
should not strain to dissect a written agreement into 1solated

components and then Titerpret them in a way that — while

apparently logical at one level — does not make sense given the
overall wording of the document and the relationship of the par-
ties. Yet that is precisely the effect of- acceptmg The Plan Group’s

: mterpretatlon of the word “conduct” in the arbitration clause -

and of minimizing or eliminating the import of the words “the
then-current rules [of the Institute]”. ‘ :
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I nterpreting the arbitration clause

[39] For ease of reference, I set out the text of s. 22.2 of the
Agreement — the arbitration clause — again here: '

Bell and [The Plan Group] will settle by arbitration any dispute arising
out of or related to this Agreement or any Sub-contract that is not finally
resolved pursuant to Section 21.1 hereof.” A single arbitrator will con-
duct the arbitration under the Arbitration Act, 1991 (Ontario) and the then-
current rules of the Arbitration and Mediation Institute of Ontario Inc. Bell
and [The Plan Group] will select the arbitrator from a panel of persons
knowledgeable in business information and the construction industry. The
decision and award of the arbitrator will be final and binding and the award
so rendered may be entered into any court having jurisdiction thereof.
‘The arbitration will be held in Toronto, Ontario. The arbitrator will not
be empowered to award punitive damages to either Party. Failure to file a
notice of arbitration within twelve (12) months after the occurrences support-
ing a claim constitutes an irrevocable waiver of that claim.

(Emphasis added) - . '
[40] I understand The Plan Group’s argument to be the follow-

" ing. Arbitrations are governed by the provisions of the Arbitra-
tion Act, 1991, except to the extent that the parties have
_ contracted out of those provisions, expressly or by implication.

With that proposition, I do not quarrel. The Plan Group goes on
to submit, however, that they and Bell have not contracted out of
the provisions of the Act with respect to the commencement of
arbitration proceedings; instead, they agreed only that the arbi-
trator, once appointed by the parties, would “conduct” the arbi-
tration by applying only the Institute’s procedural rules, that is,
that portion of the Institute rules dealing with the procedural
“conduct” of the arbitration by the arbitrator. The parts of the

Institute’s rules relating to commencement of the arbitration,

the administration of the arbitration generally, and anything
other than procedural conduct, have no application. Accordingly,
The Plan Group properly commenced the arbitration, they say,
by delivering a preliminary and final notice of request to arbi-
trate to Bell in accordance with s. 23(1)3 of the Act which per-
mits arbitration to be commenced in that fashion.

[41] The application judge accepted this argument. Respect-
fully, I do not think it is tenable. As I have mentioned, his inter-
pretation fails to give meaning to an important term in the
arbitration clause specifying that the arbitration would be
conducted under the “then-current rules” of the Institute, and

T This appears to be a mistake. The reference should be to s. 22.1.
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further, as31gned an unsustainable interpretation to the word
“file” in the waiver port10n of the clause.

Fazlure to gwe eﬁ‘éct to the phrase “the then-current rules
[of the Institute]” . .

[42] The application judge did not apply the Current Rules.
His interpretation failed to give meaning and effect to a critical
term of the parties’ agreement calling for conduct of the arbitra-

tion under “the then-current rules [of the Institute]”. Early in . -

his réasons, at para. 19, the application Judge recogmzed that,
“Ivliewed on its own, the second sentence in the Arb1trat10n .
Clause constitutes a- stralght-forward agreement to comply with
the provisions of both the Act and the rules of the Institute from
time to time” (emphasis added). He added that he “{[saw] no rea--
son not to give effect to the express wording of this prov1s1on ,
That is not what he did, however. In this respect, he erred in law

by m1sapply1ng, or fa1l1ng to apply, the. pnnc1ple that a contract. . -

is to be interpreted in a manner that gives meaning to all of its- |
terms and avoids an mterpretatlon that renders one or more of
its terms ineffective. :

(@) The applzcatzon Judge’s focus on conceptual :
approaches” -

- [43] Some background is necessary to understand how the
appl1cat10n judge arrived at this result. The error stems 'in
large part, in my view, from hisundue focus on the parties’ “con-
ceptual approaches” to the arbitration rather than on the word-
ing of the arbitration clause itself. Indeed, he was persuaded
that “The issue on this application [turned] on which of such con-
ceptual approaches is applicable” (at para. 15; emphasis added).
Instead of asking himself what the clear Wordlng of the conduct
of arbitration’ ‘provision meant — viewed in the context of the
arbitration clause and the Agreement as a whole, and the Insti-
tiite Tules — he embarked upon a search for the proper “concep-
tual approach” tothe type of arbitration agreed to by the parties.

[44] The apphcatlon judge’s approach led him to ground his
interpretation on a set of Institute rules (the 1999 Rules) that

“had no direct application and, even to the extent they provide

“context” to the interpretive exercise, they did not support the
interpretation he adopted. That error reinforced the narrow
interpretation of the arbitration clause he embraced, premised

-on his erroneous conclusion as to the nature of the arb1trat1on

the parties had agreed to. This, in turn, led to his refusal to give .
effect to the set of Institute rules that were applicable (the Current,
Rules) because — in his view — they represented a “fundamental
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change” from that flawed view of the nature of the arbitration
process agreed to. -

[45] An understanding of the two concepts put forward is
therefore important to provide insight into his reasoning proc-
ess. The two different conceptual approaches were summarized
by the application judge at paras. 16 and 17 of his reasons:

Plan says that the parties did not agree that the Institute would adminis-
ter any arbitration under the Agreement. It submits that the parties agreed
only to be bound by the procedural rules of the Institute (whether the 1999
Rules or the Current Rules) that apply in the conduct of an arbitration after
the appointment of an arbitrator, and only to the extent that the arbitrator
chooses to apply them. Accordingly, Plan submits that the rules of the Insti-
tute do not apply to determine the method of initiating arbitration. It also
argues that the Arbitration Clause permits an arbitration to be commenced
by any means recognized under law, including delivery of a notice demand-
ing arbitration, using the language of paragraph 23(1)3 of the Act.

. Bell argues that the parties agreed that (1) the Institute is to administer
any arbitration under the Agreement; and (2) any such arbitration must be
commenced by filing a Notice to Arbitrate with the Institute. Bell reliés on
the reference in the second sentence of the Arbitration Clause to the “then-
current rules” of the Institute, and the substitution of the Current Rules for
the 1999 Rules including, in partlcu.lar section 5 of the Current Rules. Bell
says that, collectively, these provisions have the result that the parties are
bound by the Current Rules of the Institute in their entirety including, in
partlcular the prowsmns respectmg commencement of an arbitration.

[46] The application judge adopted The Plan Group’s concep-
tual approach.

[47] T do not mean to suggest that the different conceptual
approaches to the arbitration clause are meaningless. They
shaped a good part of the debate between the parties. However, .
the meaning of a document is not determined by the conceptual
approaches taken by the parties to it; it is the meaning of their
written document that sheds light on their chosen conceptual
approach Here, the application judge tackled the interpretative
exercise in the reverse. He ascertamed what he believed to be
the proper “conceptual approach” to the arbitration clause by
relying on a set of Institute rules that had no application (the
1999 Rules). He then used that conceptual approach to interpret
the arbitration clause in a way that would justify his refusal to
give effect to the set of Institute rules that did apply (the Cur-
rent Rules). :

[48] But, as outlmed below the structure of the arbitration
clause read as a whole, and in the context of the 1999 Ruiles and
the Current Rules, S1mp1y does not support the conceptual
approach and mterpretatlon advanced by The Plan Group and
adopted by the application judge, in my opinion.
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" (1) The structure of the arbitration clause

[49] The structure of the arbitration clause and the sequence

“in which it evolves are themselves of some significance. In fact,

the parties outline their concept of the arbitration at the very
outset of the clause. They do not agree that they will arbitrate
their disputes by first appointing their arbitrator and then leav-
ing it to the arbitrator to “conduct” the procedural aspects of the

~ arbitration and the hearing in accordance with the procedural
portion of the rules of the Institute. Rather, in the first two sen- "
. tences of the arbitration clause, they agree (a) to resolve their
disputes by arbitration, (b) to resort to a single arbitrator to . -

do so, and (c) to have the arbitration conducted by the single

arbitrator “under the Arbitration Act, 1991 (Ontario) and the
then-current rules [of the Institute]”. That is their “conceptualv

to their dispute-resolution mechanism: a’' single-
decision-maker arbitration held under the Act and the rules of |

»

approac

the Institute in effect at the time the dispute arises. !
[50] The parties then turn their attention to a number of spe-
cifics about thé arbitration process. They will themselves select

"~ the arbitrator from a panel of knowledgeable persons (contrary
- to the application judge’s reasoning, this does “carve out” a right
that would otherwise be governed by the rules of thé Institute).
The arbitrator’s decision will be final and binding, and enforce-

able. The arbitration will take place in Toronto. The arbitrator
will not be empowered to'award punitive damages. Finally, the

partles create what is in effect a limitation period for the bring-

ing of claims which is tied to the filing of a notice of arbitration.
[51] I see nothing in the structure or development of the arbi-

tration clause itself to suggest that the applicable rules of the

Institute are to be limited to procedural rules to be applied by
the arbitrator. Indeed, had the parties intended that to be the

_case, they would have said “under the then-current rules [of the

Institute] pertaining to the procedural conduct ofvthe arbitration
and the hearing by the arbztrator” They did not do so.

(iii) The arbitration clause in context: The Agreement,
the 1999 Rules and the Current Rules

[62] Th1s view is buttressed by the language of the arbltratlon
clause in the context of the Agreement and the rules of the Insti-
tute in effect at the time the Agreement was negotlated (the
1999 Rules).

[63] A major flaw in The Plan Group S reasonmg is to assume
— as the application judge appears to have concluded ' — that

the parties agreed to be bound (i) by a particular bundle of rules

e e —
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that could conveniently be amputated from the 1999 Rules (Part

- IV — Conduct of the Arbitration) and (ii) by any future changes

to that specific bundle of rules only. That is not the case, how-
ever. The 1999 Rules may be of some assistance as an interpre-
tive aid — they provide part of the context or factual matrix
existing at the time the Agreement was negotiated — but they
do not apply to this arbitration directly, nor did the parties ever
agree that they would apply to any arbitration other than one
that happened to be commenced durmg the period when they
were in force. The parties did not agree in the arbitration clause
to be bound by any particular set of rules. They agreed only that
that the arbitration would be conducted under whatever set of
Institute rules were operatlve at the time the arbitration in
question took place.

[54] The Agreement itself was for a five-year term which was

- renewable.8 The parties had therefore agreed to a long-term con-

tractual relationship. They clearly contemplated that disputes

- arising during that relationship would be resolved through arbi-

tration conducted under the rules of the Institute and that those
rules could change from time to tlme dunng the term of the
Agreement.

[55] Moreover — to the extent they may provide some guld-

“ance — the 1999 Rules do not support the amputation approach

to the “conduct” of the arbitration or the lack of involvement of
the Institute. The application judge drew comfort from the fact
that the 1999 Rules are conveniently divided in four Parts: Part
I — General; Part 1T — Commencing the Arbitration; Part I —
The Arbltrators and Part IV — Conduct of the Arbitration. He
found remforcement for The Plan Group’s conceptual approach
to the arbitration in these separate divisions of those Rules and,
in particular, Part IV — Conduct of the Arbltratlon The 1og1c '
does not work, however.

[56] First, it would be purely fortuitous if successor Instltute
rules contmued to be similarly structured and divided. While it
happened that the 1999 Rules were conveniently divided into
parts and that Part IV was conveniently entitled “Conduct of the
Arbitration”, the Current Rules are not divided in that fashion
and there is no obvious successor to Part IV. The Current Rules
consist of 49 individual rules and two schedules. How the appli-
cation judge understood the parties would determine what were
revisions to or changes in the procedural rules in Part IV in such
circumstances is unknown.

8  That it was ultimately not renewed is immaterial.
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[57] Second the view that rules relating to the _conduct of the
arbitration can be separated into those that are “procediral”
and those that are not makes no sense. Rules relatmg to the
conduct of arbitrations are in essence procedural in nature.
They are not “substantive”. They prowde for the process or pro-

" cedure to be followed by the parties in having the substantive

nature of their dispute resolved by the arbitrator. Indeed, the

set up of the 1999 Rules themselves is incompatible with the

notion that only Part IV relates to “the conduct of arbitra-

tions” (in spite of the title to that Part). The 1999 Rules are
entitled “Rules of Procedure for the Conduct of Arbitrations”.

In art. 1(d), they define themselves — taken in their entirety —
as meamng “these Rules for the conduct of arbitrations of the

Institute” (emphasis added). Thus, when the parties agreed .
that the arbitration would be conducted “under . . the then-

current rules [of the Institute]”, they were agreeing — so long
as the 1999 Rules remained in effect, in any event — that it

would be conducted under “these Rules for the conduct df arbi-
- trations of the Institute”, which, as worded, necessanly refers

to the Rules as a whole.
[581 Third, both the 1999 Rules and the Current Rules prov1de
for the arb1trat1on to be administered by the Institute. Rule 5 of

*_the.Current Rules. expressly states that by agreeing to arbitra-

tion under the Rules, the parties agree that the arbitration shall
be administered by the Inst1tute Article 3.1 -of the 1999. Rules

likewise st1pulates that where parties have provided for arbitra- -

tion under the auspices of the Institute, the arbitration is to take

place in.accordance with the rules in effect at the date of com-

mencement of the:arbitration. In both instances, then, once the

parties agree to conduct the arbitration under the rules of the
- Institute,- they accept that the arbitration will be administered
- by the Institute. This is consistent with the Junsprudence indi-
_ cau{ng that where parties agree to use the rules of an institu-

tiofial -arbitration body, they cannot cherry.pick the rules they
wish to apply and i ignore the rest; they are bound to follow all of

‘the rules: see, e.g., Spectra Innovatzons Inc. v. Mitel Corp., [1999] )
‘0.J. No. 1870 (S.C.J.).

o
[59] In short, neither the 1999 Rules nor the Current Rules

_ are amenable to be adopted by parties intending to administer -
their arbitration privately. Had the parties wished to adopt an-

arbitration mechanism that borrowed already-existing arbitra-
tion rules but maintained a privately administered arbitration,
they could easily have done so, for example, by resorting to the
UNCITRAL Arbitration Rules or the £PR Institute for Conflict
Preventmn & Resolution — Non-Admlmstered Arb1trat10n Rules.

{
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Both those reglmes permit such an opt-in or opt-out. The rules of
the Institute do not.

[60] Fourth, even the opening provision in Part IV of the 1999
Rules envisages the conduct of the arbitration “in all respects” —
that is, not just what is touched on in Part IV — to be governed
by the Act, the Rules and the parties’ agreements. Article 10.1
states:

Subject to Article 2.1, the arbitration shall be conducted in all respects in
accordance with the provision of the Arbitration Act, these Rules, the Arbi-
tration Agreements and any other agreement of the parties applicable to the
conduct of the proceedings.

(Emphas1s added)

[61] Finally, the provisions of Part IV clearly contemplate the
involvement of the Institute in overseeing the arb1trat1on —
again, refuting the notion that the arbitration was to be a “non-
‘administered” arbitration with the parties borrowing only the
procedural-conduct related rules of the Institute for the purposes
of their own arbitration. Notices, statements and written com-

munications may be sent to the other parties “at the address set .
out on the records of the Institute” (art. 11.1). The parties are -

jointly and severally liable for costs and expenses of the arbitra-
tion, “including the administrative fees of the Institute” (12.1).

The arbitrator or the Institute “may request supplementary

deposits for the costs and expenses” (12.2). After the completion
of the arbitration and delivery of the award, “the Institute shall
provide an accounting” (12.3). Significantly, “the Institute”, as
well as the arbitrator, “may extend or abridge any time pre-
scribed by these Rules” (14.2). Finally, the Institute’s Schedule of
Fees completes Part IV. _

[62] With respect, I am at a loss to understand how the
framework of the 1999 Rules — even if Part IV of those Rules
alone is to be considered — can be said to support the non-
administrated arbitration interpretation adopted by the applica-
tion judge. But that is the interpretation that led to his fa1lure to
apply the Current Rules.

[63] After a lengthy analysis of the arbitration clause in light
of the 1999 Rules, the application judge then went on to consider
whether the legal result would be any different with regard to
the Current Rules. He answered that question in the negative
because he concluded that the application of the Current Rules
would result in a fundamental change from Plan Group’s “con-
ceptual approach”, which he had accepted as applicable follow-

ing his analysis of the impact of the 1999 Rules. At paras. 21,

56 and 59 of his reasons, he said:
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For the reasons set out below, I find that the Arbitration Clause did not
mandate delivery and filing of a Notice of Arbitration in compliance with
sections 4.1 and 4.3 of the 1999 Rules in order to initiate an arbitration.
Instead, I find that the Arbitration Clause contemplated that after com-
mencement of the arbitration and the appointment of the arhitrator, the
arbitrator would apply the 1999 Rules during the proceedings.

Moregver, even if they had agreed to the possibility of a change of some
nature to the fundamental conceptual approach in the Arbitration Clause
by means of a revision of the 1999 Rules, there is no basis for concluding

that the parties agreed to the involvement of the Institute in the admini-"

stration of any arbitration under the Agreement, which is implied by
‘Bel¥’s position. :

In summary, I do not thmk that the Court can find that the partles agreed

to be bound by any revisions to, or replacement of, the 1999 Rules-beyornd -
* revisions to, or changes in, the procedural rules in Part IV of the. 1999 Rules

- in the absence of either (1) wording in the Arbitration Clause that is more

extensive than the phrase relied upon by Bell or (2) other contextual evi-.

dence, both of which are lacking in this proceedmg

- [64] For the reasons I have articulated, these conclus1ons are
unsustamable :

(v) The effect of the term “the then-current rules” of the
Instztute

-~ [65] In the end, the application judge refused to. apply the
Current Rules. In do1ng so, he ignored, and failed to give effect

to, the clear and uneqmvocal language of the arbitration clause
st1pulat1ng that the arbitration was to be conducted under “the
then-current rules” of the Institute. The “then-current rules”

cannot mean anythlng other that the Current Rules in thé con-

. text of this arb1trat10n The Current Rules call for an arb1trat1on
‘administered by the Inst1tute and commenced by the ﬁhng of a
‘notice of arbitration W1th the Institute,

. [66] Four provisions of the Current. Rules, in particular, are
11nportant for determining whether commencement of arbitra-
tion under the Agreement requires a party to file a request to
arbltrate with the Instltute They are:

3. (a) The Rules shall apply where the parties have agreed that the National
Arbitration Rules of the ADR Institute of Canada apply. . . . To the extent
that the Rules conylict with the Act, the provisions of the Rules shall apply
except to the extent that the part1es may not lawfully contract out of the
prov1s1on of the Act ..

9  The latter caveat has no relevance to the case at bar.

1

e i —
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5. By agreeing to the Rules, the parties agree that the arbitration shall be-
administered by the Institute. . . . ‘

11. Where a dispute falls under an arbitfaﬁon clause or agreement; a pérty,
as claimant, may submit that dispute to arbitration by delivering a written
‘ Notice of Request to Arbitrate to the respondent . . .

13. The arbitration is deemed to have commenced when a Notice of Request to
Arbitrate . . . has been filed with the Institute and the initial filing fee has
been paid. The Inistitute shall notify the parties when an arbitration has
been commenced and shall deliver to them a Notice of Commencement of
Arbitration. ‘

(Emphasis added)

[67]1 Clearly, where the Current Rules govern the arbitration
— as in my view they do here — a dispute under an agreement
is submitted to arbitration by delivering a notice of request to
arbitrate to the other party, but the arbitration is not deemed to .
have been “commenced” for purposes of its administration until
that Notice is filed with the Institute and the initial filing fee
paid. The Plan Group has not taken that step.

[68] Were the arbitration governed by the 1999 Rules, The
Plan Group would be in a different position. While ss. 4.1 and
4.4 of those Rules call for the filing of a notice of arbitration
with the Institute, the 1999 Rules also provided that in the

event of a conflict between them and the Arbitration Act, the .

Act prevailed. Section 23(1)3 of the Act stipulates that an arbi-

" tration may be commenced in any way recognized by law, includ-
_ing where “{a] party serves on the other parties a notice demanding

arbitration under the agreement”. That is what the Plan Group

did here. o B :
{69] But this arbitration is notto be conducted under the 1999

Rules. It is to be conducted under the Current Rules, which pro-

vide that they trump thé Act (s. 3(a)) and which require a notice

of request to arbitrate to be filed with the Institute before the -
arbitration is deemed to have been commenced (s. 13).

The waiver provision

[70] The second major error of the application judge is found .
in his treatment of the words “failure to file a notice of arbitra-
tion” (emphasis added) in the waiver provision of the arbitration
clause, which states [at para. 3] '

Failure to file a notice of arbitration within twelve (12) months after the occur-
rences supporting a claim constitutes an irrevocable waiver of that claim.

[71] The concept of “filing” the notice of arbitration signals
that it is to be deposited or placed with an organization or insti-
tution overseeing the proceeding. The application judge equated
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it, however, with “delivering” the notice to, or “serving” it upon,
the other side. In the context of a legal document relating to the
resolution of disputes, “filing” cannot be properly or reasonably

‘interpreted to bear such a meaning.

[72] The application judge' addressed the meaning of the
phrase “failure to file a netice of arbitration” only incidentally.
He did so in the course of his lengthy examination of what he
calls the “Operatlon of the Arbitration Clause in 1999”. In the
result, he rejected Bell’s interpretation of the arbitration clause
as prov1d1ng for arbitration administered by the Institute and
commenced by filing a notice to arbitrate with the Institute. This
rejection — or, at least, his conclusion [at para. 28] that the
last sentence of the arbitration clause “is at best equivocal with
respect to the agreement of the parties” — rests, as he saw it, on.
the failure of the parties to make reference to three thlngs in
that sentence namely:

(i). the failure to specify filing with the Institute in accordance -

with art. 4.1 of the 1999 Rules and to identify the “notice of
arbitration” as the notice of arbitration provided for in art. 4 of
~ those Rules; -

(ii) the failure to insert the words “with the Institute” after the

words “failure to file a notice of arbitration” (leaving open The
- Plan Group’s suggested interpretation equating “filing” W1th
“delivery” to the other party, he concludes); and

(iii) the failure to clarify, for limitation purposes, which of the ﬁhng

requirements under art. 4.2 or art. 4.4 — one requires the fil-

ing of a single notice; the other of three copies — applied. -

[73] There are a number of reasons why this rationale for the
rejection of Bell’s position is not sustainable under the language
of the arbitration clause, even as mterpreted through the lens of
the 1999 Rules.

[74] In the first place, the language of the arbitration clause.

makes it clear that the arbitration is to be conducted, not in
accordance with the 1999 Rules (unless the arbitration happens
to be commenced when they are in force), but in accordance with
the Rules of the Institute in place from time to time — the “then-
current rules”. Consequently, there was no reason for the parties
to refer specifically to any partlcular provisions in the 1999
Rules. Indeed, to have done so might well have created problems
of interpretation in the future because references to specific

rules might set up a conflict Wlth different rules in effect at a

later time.

i
P
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[75] Secondly, the notion that “filing” may be equated with
“delivery” — or with “service”, or with “giving notice” — in the
context of a legal-related proceeding is seriously flawed. “Filing” is
a well-understood concept in the dispute resolution milieu. It
means placing or depositing a document with the institutional
overseer of the proceeding. It does not mean delivering the docu-
ment to, or leaving it with, or serving it upon the other party.

[76] A cursory review of any number of dictionary resources
confirms the distinction between these concepts. For example,
The Shorter Oxford English Dictionary, 3rd ed., defines the verb
“file” to mean “to place in due manner among the records of a
¢ourt or public office” and the verb “deliver” to mean “to hand
over to another’s possession or keeping”.!? Service involves
the formal delivery of a document to someone: Black’s. Law

“Dictionary, 8th ed., s.v. “service”.

'[77] Both the 1999 Rules and the Current Rules of the Insti-
tute use the terms “file”, “deliver” and “serve” in distinct con-

‘texts. “Filing” is used in the context of depositing a document

with the Institute — for example, a notice of arbitration or a
pleading. 'Often, filing is what triggers the requirement. for an
administrative fee payment. Article 4.4 of the 1999 Rules requires

_the claimant to “file at the office. of the Institute three copies of

the Notice of Arbitration together with the administrative fee”.
Articles 4:6-4.8 provide'that the pleadings are to be served on
the opposite party and filed with the Institute. Rule 13 of the
Current Rules deems the arbitration to have been commenced
“when a Notice of Request to Arbitrate . . . has been filed with
the Institute and the initial filing fee has been paid”. Under the
Current Rules, pleadings are “delivered” to the parties and to
the Institute, but they are not “filed” with the other party.

. [78] Finally, it was not necessary for the parties to the arbitra-
tion clause to have added the words “with the Institute” after
the words “failure to file a notice of arbitration” in the final sen-
tence of the arbitration clause. The fact that the notice was to be

filed with the Institute is self-evident from a reading of the arbi-

tration clause as a whole. The arbitration was to be conducted in
accordance with the Rules of the Institute. o

[79]1 The application judge’s treatment of the waiver provision:
in the last sentence of the arbitration clause had several unfor-
tunate consequences. It caused him to lose sight of the simple,

straightforward meaning of that stipulation in the arbitration

10 Qee, also, The Canadian Oxford Dictiondry, 2nd ed., s.v. “ﬁle” and “deliver”;

Black’s Law Dictionary, 8th ed., s.v. “file” and “deliver”.
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clause: a notice of arbitration must be filed with the Institute
within 12 months. of the occurrence upon which the claim is
based; otherwise the claim is irrevocably waived. Of equal
importance, however, it skewed his interpretation of the balance
of the arbitration clause. Instead of leading him to conclude —
as it should have done — that the parties had-agreed to an arbi-
" tration procedure to be administered by the Institute, his erro-
neous interpretation served to- bolster his conclusion that [the]
type of arbitration agreed to was not one that was to be adminis-
tered by the Institute and that the clause was to be interpreted
largely in light of the application of the 1999 Rules.

The dzssent

[80] I have had the opportumty to review the dlssentmg rea-
sons of my colleague, Justice Gillese. Respectfully, T do no share
her view of the proper d1spos1t1on of the appeal for the reasons I
have given.

[81] In completion, I should address an issue she has ralsed as
a preliminary matter, namely, the question whether the matters
in the application should have been referred to the arbitrator for
determination, based on the principles set out in Dell Computer
Corp. v. Union des consommateurs, [2007] 2 S.C.R. 801, [2007]
S.C.J. No. 34. The parties to this appeal are sophisticated com-
- mercial parties represented by sophlstlcated commercial counsel.
. They did not argue or ask us to deal with this issue, presumably for
their own practical reasons. I would be reluctant to determme the
appeal on that basis.

[82] In any event, I do not see the application (and the appeal)
as raising a question regarding the Junsdlctlon of the arbitrator,
but rather a question of whether there is an arbitration Wlthm
which the arbitrator may or may not exercise a jurisdiction.

IV. Disposition

[83] Accordingly, for the foregoing reasons, I would allow the
appeal, set aside the order of the apphcatlon judge and in its
place direct that arbitration under the Alliance Agreemient must
be commenced by filingd notlce of request. to arbltrate Wlth the
Institute.”

[84] Bell is entitled to its costs of the appeal and of the appli-
cation. Counsel have agreed on amounts. In accordance with
that agreement, the costs of the appeal are fixed at $20 ,000 and
the costs of the ‘application at $30,000. Both amounts are inclu-
sive of fes, disbursements and GST.



106 ONTARIO REPORTS 96 O.R. (3d)

[85] GILLESE J.A. (dissenting): — I have read the draft reasons
of my colleague, Blair J.A. With respect, I do not agree that the -
application judge’s interpretation of the arbitration clause is to
be reviewed on a standard of correctness. In any event, however,
in my view, the application judge’s interpretation is not only rea-

~ sonable, it is correct. Accordingly, I would dismiss the appeal.

[86] As will become apparent, the factual context plays a signifi-
cant role in the disposition of this appeal. Thus, I begin there.

Background!t
The Alliance Agreement

[87] Going into the 1990s, Bell Gateways (a division of the appel-
lant, Bell Canada (“Bell”)) was dominant in the structured cabling
market. Its competitors were principally small, unsophisticated
cabling installation contractors.. This changed in the early 1990s
when electrical contractors entered the structured cabling market
and larger contractors began providing the same value-added ser-
vices as Bell. Electrical contractors brought sophisticated project-
management skills to the cabling market and developed relation-
ships with general contractors, project managers, electrical engi-
neers and Bell's clients. Over time, customers gave their electrical
and cabling work to electrical contractors. ' '

* [88] These developments posed a problem for Bell Gateways
because it found it difficult to penetrate the long-standing rela-
tionships that ‘electrical contractors had with project: managers
and general contractors. Bell Gateways increasingly lost market
share to electrical contractors, including the Plan Group, a pre-
mier structured cabling contractor. _ : _

[89] In early 1998, Bell and The Plan. Group-joined forces and
began to jointly pursue cabling projects. Success in those pro-
jects led Bell and the respondents (“Plan”) to enter into an
agreement dated February 1, 1999 (the “Alliance Agreement”). -

[90]1 The Alliance Agreement contemplated that Plan would
perform electrical and cabling services contracted in Bell’s name
and Bell ‘would provide marketing, bonding and project financ-
ing services for Plan. It reflected the parties’ expectation that a
number of projects would be started during the term of the
agreement. The initial term of the Alliance Agreement was for
five years, ending on January 31, 2004. T

11 The facts are taken largely from the Notice Demanding Arbitration pre-
pared by Plan. :
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' [91] Article 22 of the A]hance Agreement establishes a two-step
process for resolvmg disputes that mlght arise between the partles
The first step in the process is set out in art. 22.1. It requires the
party that considers a dispute to exist to provide written notice to
the other. The parties must then make good faith efforts to resolve

- the dispute through a structured discussion process.

[92] If the good faith efforts fail to resolve the dispute, the parties-
move to the second step of the dispute resolution process. The sec-
ond step, contained in art. 22.2 (the “Arbitration Clause”), requires
the dispute to be settled by arbitration. The last sentence in the
Arbitration Clause provides that a failure to file a 'notice of arbitra-
tion within 12 months of the occurrences supporting a claim: consti-
tutes an irrevocable waiver of that claim (the “Waiver”).

[93] The full text of art. 22 is set out below.!2 The cntlcal por-
tions of the Arbitration Clause read as follows:

22.2 Bell and [Plan] will settle by arbitration any dlspute ansmg out of or
related to this Agreement or any Sub-contract that is not finallyl resolved
pursuant to Section 22.1 hereof. A single arbitrator will conduct the arbitra-
tion under the Arbitration Act, 1991 (Ontario) and the then-current rules of
thé Arbitration and Mechatmn Institute of Ontario Inc. . . . Failure to file a
notice of arbitration within twelve (12) months after the occurrences sup-
porting a claim const1tutes an 1rrevocable waiver of that clalm

The dzspute

[94] The. part1es contracted to prov1de the Greater Toronto
Airport Authority (“‘GTAA”) with electrical systems in its new
airport terminal. Plan continued to work on the GTAA project
after January 31, 2004, the énd date of the 1n1t1al ﬁve-year term
of the Alliance Agreement

[95] By October 2004, Bell had not paid Plan for invoices it
had rendered in relation to the GTAA project. The invoices
claimed for amounts in excess of $40 million. Without collecting
a s1gn1ﬁcant amount of the mv01ced amounts, Plan would have
gone bankrupt.

[96] On December 16, 2004 Plan accepted $23 million as set-
tlement for the mvo1ced amounts (the “Settlement”). Plan says
that it was compelled to. z}ccept the significantly reduced amount
because it was in a vulferable financial state. It further alleges
that its compromlsed financial state was brought about by Bell’s
capital inivestment demands of Plan that were made as part of
. the Alliance Agreement coupled with Bell’s subsequent breach
of cash flow obhgatmns

12 It can be found at para. 107, b'elov_v.
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[97] Plan wished to dispute the Settlement in accordance with

art. 22. : o o
[98] On August 26, 2005, Plan took the first step in the dis-
pute resolution process to which the parties are bound by virtue

of art. 22 of the Alliance Agreement: It delivered written notice

to Bell that a dispute existed between the parties. In addition,
Plan alerted Bell to the possibility that the dispute might pro-
ceed to arbitration’ by attaching to the notice of dispute a 20-
page draft “Notice Demanding Arbitration” (the “Draft Notice”),
which set out.particulars of its claim. Among other things, the
Draft Notice asserted Plan’s claim to compensation in respect of
the Settlement. - o -

[99] What happened thereafter is most easily understood by

means of a timeline.

" A chronology of the events that follow_ed

September 8, 2005 — Bell responds to Plan’s notice of
: A dispute and Draft Notice. It
asserts that Plan’s claim was
waived, pursuant to art. 22.2, as
it was in respeet of occurrences

_ that took place over 12 months
previously. It says nothing about
the need to file a notice of arbi-
tration with the Arbitration and
Mediation Institute of Ontario
Inc. (the “Institute”) or in accor-

. dance with the.Institute’s rules.

 Bell also agrees to meet with

- Plan pursuant to art. 22.1.

Fall and winter 2005 — Bell asks for extensive particu-
lars of Plan’s claim. Plan pro-
vides them.

- December 12, 2005 '~ Although discussions ‘between

the parties continue, Plan delivers

a final notice demanding arbitra- -

tion (the “Notice”) to counsel for
Bell. In the cover letter that
accompanies the Notice, Plan states
that it wishes to preserve its rights
under the Alliance Agreement,
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January 17, 2006

January 20, 2006

March 2, 2006

April 11, 2006 -

April 19, 2006

reiterates its willingness to con-
tinue with settlement -discus-
sions and asks counsel for Bell -
to confirm that it can accept ser-
vice of the Notice. The Notice
complies with the requirements
for commencement of arbitration
in s. 23(1)3 of the Arbitration
Act, 1991,S5.0.1991, ¢. 17. '

As Plan has received no response
to the Notice, it contacts Bell by
e-mail, asking when it rmght

‘hear back. _
- Bell responds by e-majl,':,_ saying

that it is continuing to weview
Plan’s claim and asks for further
particulars. It raises no issue
about the adequacy of the Notice
or the need for it to be filed with
the Institute. It says that it has
not ruled out the possibility of
further meetings and discussions.

Plan provides Bell W1th further
particulars.

Plan concludes that Bell is not
making good-faith efforts to set-
tle the dispute. It sends Bell a

letter to that effect and advises

that it will proceed in accordance

| . with the Arbitration Clause. It

asks Bell to contact it by April 18
to discuss the selection of a suit-
-able arbitrator.

Bell responds saying -it will
make an application to the court
to seek relief consistent with its
position that Plan’s claims are

~ not arbitrable because they have

been waived and, in-some cases,
i -
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released. It says it will serve a
notice of - application - -shortly.
Counsel for Bell asks counsel for
Plan not to commence arbitra-
tion proceedings until it serves
its notice of application.

| : Spring and summer 2006 — Plan makes a number of inquir-
- | | ies of Bell about the status of the

: ‘ notice of application and is assured
repeatedly that the notice will be
sent. :

August 11, 2006 — Bell serves Plan with the notice of
- ' application. The relief sought
b includes a declaration that Plan
had waived its claim and that
Plan is barred from commencing
arbitration by virtue of its failure
to file a notice of arbitration in
accordance with the Arbitration
Clause.

o September 20, 2006 — Bell serves Plan with, the sup-
; : - porting affidavit material.

= December 7, 2006 - — Plan brings a motion seeking to

o stay Bell’s application and refer
the dispute to arbitration on
the basis that Bell’s application
required the determination of
arbitrable issues.

Spring or summer of 2007 — Settlement discussions take place
in respect of Bell's application
and Plan’s motion. The parties

| agree to withdraw their respec-

L “ . tive court proceedings (i.e., the

application and stay motion),

, without prejudice to their abil-

— : ity to advance their positions at

arbitration. '
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September or ¢all of 2007 — Plan and Bell agree on the Hon-

ourable Coulter Osborne as arbi-
trator of the dispute.
' September 2007 — The application and stay motion
- are withdrawn.
Fall 2007 - Bell refuses to appoint the Hon-

ourable Coulter Osborne or sched-

" ule a hearing of the arbitration
until Plan files a notice of request
to arbitrate in accordance with
s. 11 of the Institute’s rules. -

The proceedings below

[100] Plan found itself in a “catch 227 position. It could not get
the matter before the arbitrator because Bell refused to accept that
Plan had commenced arbitration and would not appear before the
arbitrator unless Plan filed a notice of request to arbitrate with the
Institute. If Plan took that step, however, it was concerned that it
would jeopardize its position in respect of the Waiver.

" [101] On November 8, 2007, in an attempt to get the court’s
help to break the deadlock, Plan brought a notice of application -

- to the Superior Court of Justice. The relief sought was an order

appointing the Honourable Coulter Osborne as arbitrator of the
dispute, pursuant to art. 22.2 of the Alliance Agreement.

- [102] On January 23,2008, the parties agreed that they would
advise the application judge that the only issue for determina-

~ tion ‘was whether commencement of “arbitration under the Alli-
ance’ Agreement required a party to file a written request to
arbitrate i

with the Institute. ‘They also. agreed not to rely on dis-
puted evidence. ' o -

© '1103] Plan m: 'ntains'that it asked the court, altematively, to
“resolve the impasse by appointing an arbitrator to interpret the

Arbitration Clause regarding commencement of arbitration. It

says that the agreement'betWeen counsel concerning the scope of

the application pertain_ed{only to the relevance of disputed evi-

“dence and-the suitability for summary determination by way of

LN .

application. It says it did not abandon its alternative position
that if the court declined to determine the matter summarily in
accordance with the principles in Dell Computer Corp. V. Union
des consommateurs, [2007] 2 S.C.R. 801, 20071 S.C.J. No. 34,
then the matter should be decided by an arbitrator appointed by
the court, without prejudice to either party’s position.concerning
the proper procedure for commencing arbitration.
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[104] On February 28, 2008, Wilton-Siegel J. heard the
application. '

[105] By order dated April 29, 2008 (the “Order”), the court
declared that as of December 14, 2005, the Arbitration Clause did
not require a party commencing arbitration under the Alliance
Agreement to file a notice of request to arbitrate with the Institute.

[106] Bell appeals.

Article 22 of the Alliance Agreement

[107] For ease of reference, art. 22 is set out in full, below:

22,

DISPUTE RESOLUTION

~ 22.1 The Parties seek to avoid disputes whenever possible. In the event of a

(a)

()

dispute between the Parties concerning any matter arising from or con-
nected with this Agreement, the Parties shall use their commercially rea-
sonable efforts to settle the dispute in accordance with the following
procedures:

A Party which considers that a dispute exists shall provide written notice
(in this paragraph 22.1(a), a “Notice of Dispute”) to the other Party to the
attention of the other Party’s representative. For this purpose the nomi-
nated representative of Bell shall be its Assistant Vice-President Inter-
networking and the nominated representative for [Plan] shall be either of
Bill Kurtin or Marshel Cohen. (Either Party may change its representa-
tive(s) on written notice to the other Party.) Following the provision of a
Notice of Dispute to a Party’s representative, the representatives of the
Parties will forthwith make commercially reasonable efforts to, in good
faith, resolve all disputes which are the subject of such notice in no more
than 10 days from the date of the notice.

Should the dispute between the Parties not be resolved pursuant to the
settlement process set out in Paragraph 22.1(a) hereof during the 10 day
period referred to therein, the dispute shall be referred for resolution to
Bell’s Vice-President Gateways and to either of Bill Kurtin or Marshel
Cohen. Following such referral, such persons will forthwith make com-
mercially reasonable efforts, in good faith, to resolve all disputes which are
the subject of such referral within 10 days from the date of such referral.

22.2 Bell and [Plan] will settle by arbitration any dzspute arising out of or

related to this Agreement or any Sub-contract that is not finally resolved
pursuant to Section 22:1 hereof. A single arbitrator will conduct the arbi-
tration under the Arbitration Act, 1991 (Ontario) and the then-current
rules of the Arbitration and Mediation Institute of Ontario Inc. Bell and

" [Plan] will select the arbitrator from a panel of persons knowledgeable in

business information and the construction industry. The decision and
award of the arbitrator will be final and binding and the award so ren-
dered may be entered in any court having jurisdiction thereof. The arbi-
tration will be held in Toronto, Ontario. The arbitrator will not be
empowered to award punitive damages to either Party. Failure to file o
notice of arbitration within twelve (12) months after the occurrences sup-
porting a claim constitutes an irrevocable waiver of that claim.

(Emphasis added)
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The Reasons of the Applzcatzon Judge
[108] The apphcatlon _]udge understood the apphcatlon to have

raised a single issue: did the Arbitration Clause reqmre a party to

file a “Notice of Request to Arbitrate” with the Institute in order to
commence arbitration? He noted that the parties had very dif-
ferent conceptions of how the Arbitration Clause operated and

that the issue turned on which conceptual approach applied. At

paras. 16 and 17 of the reasons, the application judge set out the

- parties’ conceptual approaches

Plan says that the partles did not agree that the Instltute would administer

. any arbitration under the Agreement. It submits that the parties agreed
only to be bound by the procedural rules of the Institute (whether the 1999

. Rules or the Current Rules) that apply in the conduct of an arbitration after
the appointment of an arbitrator; and only to the extent that the arbitrator
chooses to apply them. Accordingly, Plan submits that the rules of the

" Institute do not apply to determine the method of initiating’ arbitration: It
also.argues that the Arbitration Clause permits an arbitration to be conxmenced
by any means reoogmzed under law, including delivery of a notice demanding .
arbltratmn, using the language of paragraph 23( 1)3 of the Act.

. Bell argues that the parties agreed that (1) the Institute is to ademster
any arbitration under the Agreement; and (2) any such arbitration must be
commenced by filing a Notice to Arbitrate with the Institute. Bell relies on
the reference in the second sentence of the Arbitration Clause to the “then-
current rules” of the. Instltute, and the substitution of the Current Rules for
the 1999 Rules including, in partlcular, section 5 of the Current Rules. Bell
says that, collectively, these provisions have' the result that the parties are

- bound by the’ ‘Current Rules of the Institute in their entirety mcludmg,
. particular, the provisions respecting commencement of an arbitration. .

" [109] The application Judge summarized the two relevant sets
of Institute rules at paras. 5-14 of the reasons: :

The 1999 Rules

The Rules of the Institute.that apphed at the time of execution of the
Agreement ‘(the “1999 Rules”)- were divided into four parts’ under the
following headings: “General”, “Commenclng the Arbitration”, “The
Arbitrators” and “Conduct-of the Arbltratlon The followmg prov1s1ons have
relevance to the issue herein. ' o

Flrst in Pa.rt I, section 2. 1 prov1ded that the prov131ons of the Arbztratzon
Act, 1991, 8.0. 1991, ¢17 (the “Act”) would govem in the event of any
'conﬂlct between the Act and thée 1999 Rules. ,

Secon@ in Part II (entltled “Commencmg the Arbltratlon ), section 4. 1
required that written notice of & proposed arbitration be given by a party
initiating ‘arbitration to the Institute and all other necessary parties. Section

- 4.2 provided that the arbitration would be deemied to commence on the

" date on which the Institute received a Notice of Arbitration from the
claimant (presumably, but not expressly, the written notice contemplated
by section 4.1). R .
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Third, in Part IV (entitled “Conduct of the Arbitration”), section 10.1
provided that the arbitration was to be conducted in accordance with the
Act, the 1999 Rules and any applicable agreement between the parties.
‘including the arbitration agreement. '

. The Current Rules

Since at least 2003, the Institute has applied the ADR Institute of Canada,
Inc. National Arbitration Rules (the “Current Rules”). The Current Rules
are not divided into discrete sections in the manner of the 1999 Rules.

Section 3 of the Current Rules provides that the Current Rules, rather
than the Act, govern in the event of any conflict, except to the extent that
the parties may not lawfully contract out of the provisions in the Act.

The first sentence of section 5, upon which Bell places considerable
reliance, provides that “[bly agreeing to the Rules, the parties agree that the
- arbitration shall be administered by the Institute”.

Section 11 of the Current Rules requires the delivery of a “Notice of
Request to Arbitrate” to the respondent and to the Institute to commence an
arbitration. Section 11 also specifies in detail the required .content of a
Notice of Request to Arbitrate. , :

Sectiori 13 provides that an arbitration is deemed to have commenced
when a Notice of Request to Arbitrate has been filed with the Institute and
the initial filing fee has been paid. ‘ ) o

~ More genei‘alljr, in addition to the matters addressed by the 1999 Rules,

* thé Current Rules address a number of procedural and substantive issues

-~ that aré also addressed in the Act. The Current Rules essentially constitute

. acomplete code for the commencement and conduct of an arbitration.

[110] The application judge considered the operation of the
Arbitration Clause at the time the Alliance Agreement was exe-
cuted in 1999 and then considered whether the legal result was
different under the Current Rules. Hé found that the Arbitration
Clause did not mandate delivery and filing of a notice of arbitra-
tion in compliance with ss. 4.1 and 4.3 of the 1999 Rules in order
to initiate arbitration. S e '

[111] Instead, the application judge interpreted -the Arbitra-

‘tion Clause as providing that after commencement of arbjtration

and the appointment of the arbitrator, the arbitrator would
apply the Institute rules to the conduct of the arbitration. He
reached this conclusion because, on its face, he found the Arbi-

tration Clause favoured Plan’s interpretation. He gave several

reasons for this conclusion, the most significant of which may be
summarized as follows:. oo e : .

1. The wording and order of the second and third sentences in the
Arbitration Clause. The Arbitration Clause does not’say that
‘any dispute or arbitration under the Alliance Agreement.is to

“be resolved in accordance with the. Institute rules. Instead, it
refers specifically to the “conduct” of the arbitration being
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subject to the Act and the then-current Institute rules. Thus,
“ona plain reading”, the Arbitration Clause lirnits the reach of
the 1999 Rules to the conduct of the arbitration rather than
comphance with all of the Institute rules. Part IV of the 1999
Rules is entitled “Conduct of the Arbitration”. It is separate

- and distinct from Part II of the 1999 Rules Wlf]lch is ent1tled
“Commencmg the Arbltratmn

2. The Arbztmtzon Clause contemplates a procedure for appoznt—

- ment of an arbitrator outside the Rules. Had the parties intended
the reference in the second sentence of the Arbitration Clause to
constitute an agreement to comply with all of the 1999 Rules, the
third sentence should have carved the appointment process out
of the rulés. The fact that it doesn’t suggests the partles did not
intend all of the Institute rules to apply.

3. Plans znterpretatzon is more conszstent ‘with the context in.
which the Arbztratzon Clause was negotzated The apphcatmn
judge gave a detailed explanation for this view, based on the
1999 Rules and the wording of the Arb1trat1on Clause. For
example, Bell’s interpretation was based. on its . position -

. that the Institute would adnumster the arbitration. How-
ever, this position was based on s. 5 of the Current Rules,
for Whmh there was no counterpart in the 1999 Rules.

~'Moreover, there is nothing in the Arbitration Clause to say
‘that the Institute would administer the arbitration. Further,

~ Plan’s interpretation is consistent with the 1999 Rules, Wlnch_ :

- are divided into parts, making it feasible that only the parts

' govermng conduct of the arbltratlon Would apply ' .

[112] After concludmg that the Arb1trat1on Clause d1d not
mandate compliance with the 1999 Rules for commencement of
arbitration, the application judge considered whether the Cur-

- rent, Rules had that effect. This question arose because the Arbi-

tration Clause provides that the arbitration will be conducted in
accordance with the “then-current” Institute rules. Bell argued
that if the Arbitration Clause did not mandate filing of a Notice .
to Arbitrate under the 1999 Rules; the result is different because
of ss. 3 and 5 of the’ Current Rules. The effect of those sections,

-read togéther with the Arbitration Clause; Bell argued, was that .

any arbitration must be commenced in accordance with:the Curs-
rent Rules, i.e. by ﬁhng a notice of request to arbitrate with the
Institute. under $:11.

' [113] After outhnmg Plans response to this argument, the
application judge éxplained that the difference between the
parties turned on. fundamentally dlﬁ'erent views of the nature of

i
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the agreement between the parties in 1999 with respect to (1)
the scope of the rules to which the parties agreed to be bound
and (2) the involvement of the Institute in the administration of
an arbitration. He concluded- that the parties agreed that the
arbitrator was to apply the procedural rules of the Institute in
effect from time to time in the conduct of the arbitration. He did not
agree that either (1) the remaining rules of the Institute were also

“to be applied in respect of any arbitration under the Agreement or

(2) the Institute was to administer any such arbitration.

[114] Thus, the issue was whether, by the reference to the
then-current rules of the Institute in the second sentence of the-
Arbitration Clause, the parties agreed to accept the possibility
that their agreement could be overridden by a substitution of the
Current Rules for the 1999 Rules by the Institute. -

'[115] He gave two reasons for rejecting. the notion that by refer-
ring to the “then-current” Institute rules, the parties intended
that they would be bound by anything more than changes to
procedural rules. First, he found it unlikely that the parties

“turned their minds to the possibility that by virtue of a change

to the Institute rules, the fundamental approach to arbitration
embodied in the Arbitration Clause could be changed without
their involvement. There was nothing in the limited scope of the
1999 Rules or the Act to suggest the possibility of such a fun-
damental change. He saw it as far more likely that the parties
envisaged that possible changes to the Institute rules would relate
to the conduct of arbitration. 4

[116] The second reason, given at paras 55-568 of the reasons,
is a contextual cons1derat10n :

Most important, the Agreement was the product of a negotiation between
two sophisticated commercial parties represented by legal counsel. In the
absence of wording suggesting otherwise, the Court should proceed on the
basis that the conceptual approach to arbitration set out in the Arbitration
Clause was meaningful to the parties. In the absence of express wording
suggesting otherwise, I do not think the Court should ‘interpret the
acknowledgment in the Arbitration Clause of possible revisions to the 1999
Rules to constitute an agreement to be-bound by rules that change the
fundamental conceptual approach in the Arbitration Clause without the
consent of the partles

Moreover, even if they had agreed to the possibility of a change of some
nature to the fundamental conceptual approach in the Arbitration Clause by
means of a revision of the 1999 Rules, there is no basis for concluding that
the ‘partiés agreed to the involvement of the Institute in the administration
of any arbitration under the Agreement, which is implied by Bell’s position.

If the parties were agreeable to Institute administration of any such
arbitration,.they could have selected this approach from the outset. Despite
the more limited set of provisions in the 1999 Rules, they could have agreed
that the arbitration was to be governed in all respects by the 1999 Rules.
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, Alternatwely, they could have addressed the possibility of future Institute

~ involvement in the Arbitration Clause, They did neither. The failure. to do
" either reinforces the conclusion that the parties d1d not agree to accept
; Instltute administration of any arb1trat10n

S In addltlon the position of Bell implies. that the partles agreed to accept
_all revised rules of the Institute, sight unseen and without any opportunity
to considér the ‘consequiences thereof for any arbitration under the

- Agreement. While I think it is reasonable to contemplate an agreement of
this nature extending to revisions of procedural rules:designed to facilitate
the conduct of an arbitration, it is unreasonable to expect that the parties in

- this proceeding would have agreed to be bound by a revision that broadened
the scope of the operation of the rules of the Institute. For example, I do not
‘think it is reasonable to conclide that the parties agreed to comply with any

- revision to the rules that 1mposed additional costs of arbitration upon the-

- . parties without their consent by imposing Institute involvement in respect
.of any. arbitration. .

[117 1 Accordingly, the apphcatlon Judge could not find that the
. -parties agreed to be bound by any revisions to, or replacement of,
- the 1999 Rules beyond changes to procedural rules in the absence '

of either wording to that effect in the Arb1trat1on Clause- or other

- contextual evidence.

[118] In the result, he concluded that as-of December 14, 2005,
the Arbitration Clause did not require that in order to commence
arbitration; a party had:to file a “Notlce of Request to Arbitrate”

. with the Inst1tute :

The Issue

[119] The: Order declared that as of December 14, 2005 the

Arbitration Clause did not require a party commencing arbltra-
tion under the Alliance Agreement to file a notice of request to
arbitrate with the Institute. Thus, the issue on appeal is whether
the application judge erred in"ma'king'that declaration. -

[120] The ‘ap‘plication judge was required to interpret the Arbi-
tration Clause in order to reach the conclusion that such notice
was not required. Accordingly, the first step in the analysis is to
determine what standard of review applies to the-application
judge’s interpretation of art. 22.2.

[121] Before turning to the standard of review, however, a pre-
lmnnary matter needs to-be addressed

A Prelzm\mary Matter
[122] In Dell at paras. 84- 86 the Supreme Court laid down a

~ general rule that in any case 1nvolv1ng an arbitration clause, a’
_challenge to the'arbitrator’s jurisdiction must be resolved ﬁrst

by the arbitrator”. The court should “depart from the rule of sys-

tematic referral to arbitration only if the challenge to the arbi-

trator’s jurisdiction is based solely on a question of law” or a
. i
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questlon of mixed law and fact Where “the questions of fact
requlre only superficial consideration of the documentary evi-
dence in the record”. Further, “[blefore departing from the gen-
eral rule of referral the court must be satisfied that the
challenge to the arbitrator’s Junsdlctlon is not a delaying tactic
and that it will not unduly impair the conduct of the arbitration
proceeding”. Thus, “even when considering one of the exceptions,
the court might dec1de that to allow the arbitrator to rule ﬁrst on
}us or her competence would be best for the arbitration process”.

" [123] This court has endorsed a similarly deferential approach
that mandates referral to arbitration where it is arguable that a
dispute falls within the scope of an arbitration clause: see Dalim-

pex Ltd. v. Janicki (2003), 64 O.R. (3d) 737, [2003] O.J. No. 2094
(C A)); Greenfield Ethanol Inc. v. Suncor Energy Products Inc., -
[20071 O.J. No. 4660, 2007 ONCA 823; (C.A.), affg [2007] O.J. No.-
3104, 159 A.C.WS. (3d) 474 (S.C.J.); Dancap Productions Inc. v.
Key Brand Entertainment, Inc., [2009] O.J. No. 572, 246 O.A.C.
226 (C.A.). Moreover, although the court has concurrent jurisdic-
tion to decide the arbltrablhty of a dispute under the Arbitration
Act, 1991, it will construe broadly drafted arbitration clauses gen-
erously, “consistent with the legislative policy .. . . which favours
arbitration over litigation where the parties so prov1de by agree-
ment”: see Woolcock v. Bushert, [2004] O.J. No. 4498, 246 D.L.R.
(4th) 139 (C.A.), at paras. 23, 25 Greenfield, at para. 11 . ‘

.[124] In my view, it' may well have been preferable had the
application judge been asked to refer the whole matter to arbi-
tration, including the dispute regarding the validity of com-
mencement. Such an approach would have been consistent with
the parties’ agreement in art. 22.2 to have all disputes “arising
out of or related to” the Alliance Agreement resolved by arbitra-
tion. Further, Bell’s stance appears to be a delaying tactic, and,

as the ‘decision of my colleague may permanently prevent the

arbitration from taking place, it cannot be said that the court
proceedings have been “best for the arbitration process”. How-
ever, the application judge did not refer the issue of commence-
ment to the arbitrator and neither party asked th1s court to.
approach the appeal on this basis. '

[125] Having said that, it-is significant that the Order is con-
sonant with the Dell prmc1ples, set out above, and the jurispru-
dence of this court. The Order does not state that Plan has
commenced arbitration. It simply says that as of the relevant.
date, it was not necessary to file a notice with the Institute to
commence arbitration pursuant to art. 22.2 of the Alliance
Agreement. That is, the Order leaves the question of whether
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Plan commenced arb1trat1on W1th the arbltrator just as the
jurisprudence urges.

[126] I do not see the form of the Order as some kind of hap-
penstance. The Order takes its form from the conscious decision
of counsel for both parties to ask the application judge to per-

form a single task and decide a single question: interpret the

Arbitration Clause and detérmine whether, on December 14,
2005, a party had to file' a notice with the Instltute to commence
arbltratlon The parties did not ask the application judge to decide
if Plan had commenced the arbitration, nor did he decide that

. questlon Consequently, it is open to Bell to raise that matter as

an issue once the parties are before the arbitrator. .

- [127]1 raise this prehmmary matter for a single purpose — it
provides an additional reason for dismissing the appeal. If the
Order stands, the parties can.appear before the arbitrator and

-have him dec1de whether Plan commenced the arb1trat1on That .

is; the arbitration will be conducted in a way that conforms W1th
the gmdance of th1s eourt and that of the Supreme Court

The Standard of Revzew in Contractual I nterpretatzon

[128] 1 agree with much of What my colleague has said gener-
ally in respect of appellate review on matters of contractual
interpretation. However, I dlsagree with ‘the view that. the ques-

~ tion of contractual interpretation in this appeal attracts a stan-

dard of review of correctness. To explam my ‘positior, T must
recap some of the d1scuss1on on the gmdmg legal pr1nc1ples o

The gu'Ldmg legal pnnczples

[129] As my colleague noted hlstoncally, 1nterpretat10n of a
contract was treated as a ‘question of law, reviewable on a standard
of correctness. However, Housen v. Nzkolazsen, [2002]12 S.C.R, 235,
[2002] S.C.J. No. 31 dlctates that a more nuanced approach be
taken by rev1ew1ng ‘courts. The standard of review in contractual
1nterpretat1on — as in other types of civil proceedmgs —
depends on the nature of the question that the trial judge
decided: was it one of law, fact, or mixed law and fact? Quest1ons
of law are reviewable on’a/ standard of correctness Questions of

~ fact are: ‘reviewable-on a standard of palpable and overrldmg_

error, or the “functional equivalents” of “clearly’ wrong”, ‘funreéa-

sonable” or “not reasonably supported by the ev1dence’§ HL v.

Canada (Attorney General), [2005] 1 S.C. R. 401, [2005] S.CJ.

~No. 24, at’ para. 110: ‘Quiestions of mixed law and fact, however,

lie along a spectrum, with some quest1ons be1ng more akin to
quest1ons of law and others being more akm to questions of fact,

i
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'[130].At para. .36, Housen explains the approaéh that- aplpel-
late courts are to take when determining the standard of review
~ to apply to a question of mixed law and fact. Such matters

... lie along a spectrum. Where, for instance, an error with respect toa
finding of negligence can be attributed to the application of an incorrect
standard, a failure to consider a required element of a legal test, or similar
error in principle, such an error can be characterized as an error of law,
subject to a standard of correctness. Appellate courts must be cautious,
however, in finding that a trial judge erred in: law in .his or her
determination of negligence, as it is often difficult to extricate the legal
questions from the factual. It is for this reason that these matters are
referred to. as. questions of “mixed law and fact”. Where the legal principle is
not readily extricable, then the matter is one of “mixed law and fact” and is
subject to a more stringent standard. The general rule . .. is-that, where the
. jssue on appeal involves the trial judge’s interpretation of the evidence as a
whole, it should not be overturned absent palpable and overriding error.

[131] While Housen is a negligence case, this court recognized
in MacDougall v. MacDougall, [2005] O.J. No. 5171, 262 D.LR.
(4th) 120 (C.A.), that the Housen principles inform the standard
of review to be applied by appellate courts when reviewing deci-

_ sions based on the interpretation of contracts.
[182] Writing for the court, Lang J.A. explained in MacDou-
gall, at para. 30, that the trial judge must apply the proper prin-
“ciples of contract interpretation and that a failure to follow such
principles is an error of law attracting review on a correctness
standard. At para. 31, Lang J A. states that when the task of
interpretation includes consideration of extrinsic evidence or a -
* determination of the factual matrix, the trial judge is making
findings of fact or drawing factual inferences. Such findings are
" not to be overturned except in the case of palpable and overriding
error. At para. 32, she states that where the trial judge applies
legal principles to the language of the- contract in the context of
the relevant facts and inferences, he or she is applying law to
fact, which is a question of mixed law-and fact. Similarly, if the
question is an “inextricable intertwining” of law and fact, itis a
question of mixed law and fact. Questions of mixed law ‘and fact
are to be reviewed in accordance with the principles from
Housen, quoted above: MacDougall, at para. 33. .

[133] Based on Housen and in accordance with MacDo,ug_aZl, 1. .

understand that an appellate ‘court should determine the stan-
dard of review in matters of contractual interpretation in the fol-

lowing way. Begin by identifying the nature of the question that - ..

the trial judge decided. This first step is extremely important as. -

a mischaracterization of the question can obscure the true issues '
and alter the applicable standard of review. |
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[134] If the question‘is either one of laW or fact, the standard -
_ of review is straightforward — the former is to be rev1ewed on a
standard of correctness; the latter on a standard of palpable and
overriding error or its “functmnal eqmvalents

[135] If, however, the: quest1on is one of mixed law and fact,
‘the standard of review may be either correctness or palpable and
overriding error. To decide which of those standards applies, the

’ appellate court must determine whether the trial judge made an
cable” error in legal principle in arriving at his or her 1nterpreta- '
t10n In the area of contractual 1nterpretat1on errors in principle
include the failure to apply proper principles of contractual
interpretation,13-the application of an incorrect standard* or the
failure to consider a required element of a legal test 15 Such
errors constitute errors of law. .

[136] If an error of law can be identified (z e, extrlcated) the
trial: Judges interpretation is subject to review on a standard of
correctness.' Where, however, the alléged error ¢annot be extncated
from the factual ﬁndmgs the trial judge’s. mterpretatron is to be
subjected'to’ a more deferential standard of review. In such’ cases, -

~appellate coiirts should review the decision on a standard. of pal-
pable and overndmg error or its “functlonal equivalents”. - E

Determmmg the standard of review in matters of contractual
mterpretatzon : s

- [137] Before determ;lmng the standard of review in ‘accordance
with these prmc1ples, it is useful to recognize that three matters
complicate the application of the Housen prmmples to matters of
contractual interpretation.

[138] First, it can be difficult to determme the nature of the
question. For example, in the’ present case, Bell asserts that the
contractual interpretation question dec1ded by the application
judge is one of law Whereas Plan says it 1s a question -of mlxed'
law-and fact. '

[139] Second, if the question is one of mixed law and fact it is
d1ﬂicult to estabhsh where it lies on the spectrum. A spectrum is
not an. “either-or”. propos1t10n I do not think it is possible-to

-place a questwn at a. p{ cise point on the spectrum At most, it

"\}.

Nt

s‘ -,

18] MacDougall at para. 30

l"‘ » Housen, at para '36. Although stated to be an example of an éxtricable =
' error in the negligence context, I see no reason that it ought not to apply~
equally to contractual’ mterpretatlon

15 Ibid.
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appears to me that a qﬁestion of mixed law and fact can be seen
to lie more closely toward one end of the spectrum, rather than
the other. . - -

[140] In my view, however, Housen resolves this second diffi-

. culty as it provides that if the trial judge has not made an extri-

cable error of law, the question is to be reviewed on the standard
of palpable and overriding error.-.

[141] The third challenge arises ﬁom the nature of the task

that the trial judge performs when interpreting a contract. When

interpreting contracts, trial judges are engaged in the application
of settled legal principles — which are designed to. give effect to
the mutual intentions of the parties.— to the contractual provi-
sions. However, the “proper” interpretation often depends, to a

greater or lesser extent, on a consideration of the factual matrix

and the weighing of evidence. Thus, the very nature of the task
performed by:the trial judge can make it difficult to determine

whether an “extricable” error in law has been committed.

A vdeferential standard, of review is owed in the present case

[142] In my view, the application judge’s interpretation of
art. 22.2 of the Alliance Agreement is reviewable on a standard
of palpable and overriding error or its functional equivalents of
clearly wrong, unreasonable or not reasonably supported by the
evidence. S ' N

[143] I reach this conclusion for three reasons. First, the ques-
tion in this.case is one of mixed law and fact. Second, the appli-
cation judge committed no extricable error of law. Third, there

are sound policy reasons for a deferential standard of review in

this case. | | o
1. The Question is one of mixed law and fact
[144] As I have mentioned, the first step in determining the
standard of review is to identify the nature of the question that
the application judge decided. My colleague treats the question
as oneé of law or, if mixed law and fact, as falling at the correct-
ness end of the spectrum. I do not agree.

[145] The reasons of the application judge make it clear that
his interpretation of the Arbitration Clause depends on the
pplication of legal principles to the language used by the par-
ties with dué consideration for the factual matrix, particularly

. the facts as-he found them to be in 1999 when the Alliance

Agreéement was entered into. As I explain more fully below, it is
not ‘possible to interpret the Arbitration Clause without regard
to such factual determinations. Accordingly, the application
judge was deciding a question of mixed law and fact. '
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[146] My colleague Vgiv,eh's three reasons for viewing the question -
as one of law or strongly akin to a question of law. The first is that

the application judge heard the matter in writing, without oral evi-
dence, and the same written materials are available to this court.
However the law is clear that a first instance judge’s findings are to
be accorded‘ deference by an appellate court, even when he or she

heard no oral evidence: Equity Waste Management of Canada .v. .

Halton Hills (Town) (1997), 35 O.R. (3d) 321, [1997] O.J. No. 3921
(C.A)), at pp. 334-35 O.R. There are numerous reasons for giving

‘deference to factual findings of trial judges apart from those

that arise when the trial judge has heard testimony ﬁrst-hand

- and observed witnesses: Housen, at para. 24.

[147] The second reason given by my colleague for ‘holding
that a correctness standard applies is that there are no underly-
ing evidentiary or factual issues of'a contested nature. This, how-
ever, does not necessarily make the question one of law alone To
reiterate, a'question of mixed law and fact is one in which the
trial _]udge “applies the legal principles to the language of the con-
tract in the context of the relevant facts and inferences”™: MacDou-
gall, at para. 32.

.. [148] In the recent dec1s1on of. Dumbrell UX Regzonal Group of
Compames Inc. (2007), 85 O.R. (3d) 616, [2007] O.J. No. 298

(C.A.), at. para. 52, Doherty J.A. explamed that contractual
interpretation mvolves the interplay between the words of a con-
tract and the context in which.those words- ‘were chosen:.

No doubt, the dlctlonary and grammatlcal meaning of the words (some-.

times called the “plain meaning”) used by the-parties will be important.and
~ often decisive in: determining the meaning of the document. However, the
former cannot be equated with the latter. The meaning of a document is
derived not just.from the words used, but from the. context or the circum-
stances in which the words were used Professor John Swan puts it well in
Canadlan Contract Law (Ma.rkham, Ont.: Butterworths, 2006) at 493: "

There are a number of mherent features of language thét. need to be
noted. Few, if any words, can be understood apart from their context and

o contractual language can be understood without some knowledge of its
_ context and the purpose of the contract. Words, taken individually, have - -
an inherent vagueness that will often require ‘courts to. determine their -

meaning by lookmg at their context and the expectatlons that the partles
niay have had. . -/.~ -

[149] In the present case, the apphcatmn Judge was called on -
to interpret “the Arbltratlon Clause: within the Alliance Agree:

ment as a whole and in the context of these parties, in the par-
ticular circumstances at the time the Alliance Agreement was
created, with regard to the expectations the parties had at that

time. That is, the application judge was called on to dec1de a

questron of mixed law and fact, not one of law alone.

t
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[150] The third reason given by my colleague for a correctness
standard of review is that the interpretation of a contract is “very
much a legal exercise”. I agree that interpreting the language of a
contract is a legal exercise. That, however, does not change the

. fact that the application judge was required to interpret art. 22.2

within its unique factual matrix. The application judge did not
decide a question of wide or general application nor did he answer

. a broad jurisdictional question. In fact, he answered a very nar-

row, discrete question — as of December 2005, did art. 22.2 of the
Alliance Agreement require a party to commence arbitration by
means of filing a notice with the Institute? Identifying the precise
question that the application judge was called on to decide
reinforces my view that the true nature of the question is one of .

mixed law and fact. The question builds into it the factual context,

namely, the situation of the parties and their expectations at the
time the agreement was entered into. o S

2. The applicatibn Judge committed no extribablé error
of law ’ _

-[151] In interpreting a particﬁlar clause of an dgreement, the

 trial judge is engaged in drawing a legal inference as to what the

parties intended from the objective standpoint of the law of con-

tract. Such an inference, although a conclusion of law, may be

dependent on findings of fact regarding the words of the document
and the surrounding circumstances. In such situations, the mean-
ing of the words in the contract cannot be divorced from their con-

~ text and the factual circumstances in which the agreement was

made. That is, it may be inherently difficult to “extricate the legal
questions from the factual” in matters of contractual interpreta-
tion, just as in negligence: Housen, at para. 36. -

[152] This is just such a case. The application judge held that
the Arbitration Clause did not require the delivery and filing of a
notice of arbitration with the Institute in order to commence the
arbitration. In his view, the Arbitration Clause contemplated that
after the commencement of arbitration and the appointment of
the arbitrator, the arbitrator would apply the Institute’s proce-
dural rules, as amended from time to time. The application judge
held that the subsequent replacement of the 1999 Rules with the
Current Rules could not retroactively change the intention of the
parties as of 1999 when the Alliance Agreement was executed.

[153] In drawing a legal conclusion as to what the parties mutu-
ally intended from the words of the contract and the surrounding
circumstances, the application judge was. involved in a context-
driven inquiry that depended on the weighing of documentary and
other evidence, findings of fact and factual inferences. The end
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result is a legal conclusmn that cannot be neatly or eas1ly sepa-
rated from its factual underpinnings.

[154] Although the application judge d1d not- recﬂ:e the princi-
ples of contractual interpretation when interpreting the Arbi-
tration Clause, he carefully and thoughtfully applied them. He
thoroughly dealt with thé arguments of both parties and gave
cogent reasons for choosing the interpretation advanced by Plan.
In so doing, he indicated the principles of contractual mterpreta-
tion that guided him.

[155] On my reading.of his reasons, the apphcatmn judge inter-

preted art. 22.2 in the context of the whole agreement and the

factual matrix. Unlike my co]league as | explam below, I view
the apphcatlon judge as having given meaning and effect to the

- requirement in the second sentence of art. 22.2 that the arbitra-
~ tion be conducted under the. then-current Institute rules.and to

the meaning of “file” in the Waiver. In my view, his reasons dem-

onstrate no extricable error of law. '; »

3. Policy reasons favourj a deferential approach in this
case

[156] Smce the ‘nature of the questlon is one of meed law- and :
fact, in the absence of an extricable error of law; this-eourt-should
. accord deference to the trial judge’s interpretation. This conclu—»

sion flows from Housen .and is based on sound judicial policy:
[157] Although . it may be ‘difficult to 1dent1fy the nature of the

. question and the standard of review — particularly where ques-

tions of mixed law and fact.are involved — Housen provides guid-
ance in two ways. First; it grounds the issue of the standaid of
review in the different roles that trial and appellate. courts play.
The “primary role of trial courts is:to resolve.individual disputes
based on the facts before them and settled law”. The primary role of

-appellate courts, by contrast, “is to delineate and refine legal rules

and ensure thelr universal apphcatlon Housen, at para. 9.

[158] Because of the different roles of trial and appellate
courts, the precedential value of the question can be of some
relevance in determ:lmng its nature and the standard of review.
If the ‘question is “apt to be of much interest to judges and law-
yers in the future”, or if the dispute is over a “general proposi-
tion that, rmght quahfy as a principle of law”, it is'more likely to
be a question of law reviewable for correctness: Housen ‘at para. 28,
citing Canada (Director of Investigation and Research Competl-
tion Act) v. Southam Inc., [1997] 1 S.C.R. 748, [1996] S.C.J. No.

116, at para, 37. Conversely, where “the matnces of facts at issue

are so-particular; indeed so-unique” that the decision would

not have precedential value, it “draws nigh to'being an unqualified
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- question of mixed law and fact” that is generally subject to a

more stringent standard, unless the error is traceable to an
error in principle that would engage the law-making function
of an appellate court: Housen, at paras. 28, 36-37; Southam, at

para. 37.

[159] In the present case, the interpretation of the Arbitration
Clause is of little or no precedential value. The dispute regard-
ing art. 22.2 depends on a unique matrix of facts that is particu-
lar to two' parties to a specific negotiated agreement. Further,
there is no identifiable. error in legal principle at issue that
would engage the law-making function of the appellate court.

[160] The second way in which Housen provides guidance is
that it directs appellate courts to be cautious in finding that a
trial judge erred in law in his or her determination of negligence
because it is “often difficult to extricate the legal questions from
the factual™ Housen, at para. 36. In my view, and for the same
reason, this court should be reluctant to find the application '
judge’s interpretation to be attributable to an error of law. As 1
have explained, the application judge was engaged in the applica-
tion of settled legal principles to the evidence and the facts of the
case. His legal conclusion regarding the parties’ -intentions is an
“nextricable intertwining of both fact and law”: MacDougall, at
para: 33. - _ .

[161] Furthermore, a deferential approach reflects sound judi-
cial policy. In Bradscot (MCL) Ltd. v. Hamilton-Wentworth -
Catholic District School Board (1999), 42 O.R. (3d) 723, [1999]
0.J. No. 69 (C.A.), Laskin J.A. deferred to a trial judge’s inter-
pretation of a contractual provision that was reasonable (and
therefore not “unreasonable”), noting that the appellant had not
alleged any error in the application of the relevant legal princi-

‘ples. In my view, this approach is consistent with Housen. As

discussed above, where the question is one of mixed law and fact
and no extricable error in principle has been made, deference
should be paid to the trial judge’s interpretation of a contractual
provision in the absence of palpable and overriding error or an
interpretation that is clearly wrong, unreasonable or not rea-
sonably supported by the evidence. - o

[162] In Bradscot, Laskin J.A. referred to his earlier decision
in Gottardo Properties (Dome) Inc. v. Toronto (City), [1998] O.d.
No: 3048, 162 D.L.R. (4th) 574 (C.A.). In Gottardo, he stated, at
para. 48: :

" Deference is desirable for several reasons: to limit the numbér and length of
appeals, to promote the autonomy and integrity of the trial or motion court
-proceedings on which substantial resoutces have been expended, to preserve

the confidence of litigants in those proceedings, to recognize the competence.
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of the trial judge or motion judge and to reduce needless duplication of judi-
cial effort with no corresponding improvement in the quality of justice.

[163] This passage was quoted with approval by the majority
in Housen, at para. 12, in relation to findings of fact and the
drawing of factual inferences. In relation to questions of mixed
law and fact, the majority held that “in the absence of a legal
error or a palpable and overriding error, a finding of negligence
by a trial judge should not be interfered with”: Housen, at para. 31.
As the majority explained, at para. 32, since both legal and fac-
tual inferences

... are intertwined With the Weight assigned to the evidence, the numerous
policy reasons which support a deferential stance to the trial judge’s infer-
ences of fact, also, to a certain extent, support showmg deference to the trial
judge’s inferences of mixed fact and law.

~ [164] In contractual mterpretatlon as in neghgence it can be
inherently difficult to extricate the legal questlons from* the fac-
tual. Owing to. the fact-sensitive nature of the mqmry —— ascer-
taining the parties mutual and obJectWe intentions — courts
frequently make conclusmns regardmg the “proper mterpretatlo

of a contractual provision without directly applying the interpre-

tive principles or canons. of construction. Conclusions.as to the .

“proper mterpretatm ’ of a contractual clause summarily express
conclusioiis of law as to what the parties are objectively taken-to
have intended based on a set of facts. In these situations, as I

~have said, the mterpretatlon of.a contract is a. questmn of meed'

law and fact.
[165] While courts express oplmons on the proper mterpreta—

tion” of a contract,. there may be more than one reasonable inter-
pretation. It is not uncommon, for instance, for various guidelines -

or canons of construction to point in dJﬁ'erent directions on a set of
facts and for different courts to reach different conclusmns regard-
ing the interpretation of a particular clause. ..

- [166] Accordingly, a deferential approach to the apphcatlon
judge’s mterpretatlon of a contract, given the absence of an identifi-

able error of law, is grounded in sound Jjudicial policy and consistent

with the g‘ulde]mes laid d)ozvn by the Supreme Court in Housen
. Interpretmg the Arbitration Clause '

[167]. 'I‘he\ apphcatlon Judges mterpretatlon of the Arbltratlon
Clause undérlies the Order. If his interpretation is reviewed on a
palpable and ovemdmg error standard, I see no basis on which to

- interfere with it. He made no extncable error in legal prmc1ple and

his interpretation is not “plainly unreasonable”.. While one might
reasonably interpret the Arbitratien Clause other than as'the

t
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application judge did, that is a functlon of its wording and does not
make the application Judge s interpretation unreasonable.

[168] In any event, however, as I have said, in my view, the
application judge was correct in ﬁndmg that a party did not
have to file a notice with the Institute in order to commence

arbitration. I reach that conclusmn based on the fo]lomng chain

of reasoning:

(1) The Arbitration Clause does not specify how arbltratlon is to
be commenced,; ,

(2) the Arbitration Clause does specify that the arbitration will be
conducted in accordance with the Arbitration Act, 1991 and
the then-current Institute rules;

(3) article 24.6 of the Alhance Agreement says that Ontano laW
governs;

(4) in 1999, ‘when the Alliance Agreement was executed and at

the time of the dispute in 2005, the Arbitration Act, 1991 was
the Ontario law that apphed to, the Alhance Agreement

(5) sectlon 23(1) of the Arbztratwn Act, 1991 reads as fo]lows

23(1) An arbitration may be commenced in a_ny way recognized by law,
including the following:

1. A party to an arbitration agreement serves on the other par-
ties notice to appoint or to participate in the appointment of
an arbitrator under the agreement

2. If the arbitration agreement gives a pefson who is not a

party power to appoint an arbitrator, one party serves notice

to exercise that power on the person and serves a copy of the

notice on the other parties.
3. A party serves on the other parties a notice demandmg arbztra :
tion under the agreement.
(Emphasis added)

(6) Thus, as the apphcatlon Judge held, in 2005, the Arbitration
Clause did not require a party commencing arbitration in
respect of a dispute under the Alliance Agreement to file a
‘notice of request to arbitrate with the Institute. It appears
from-s. 23 .of the Act that filing such a netice would have
been an acceptable way of commencing arbitration;, just as
was the method chosen by Plan (i.e., service on Bell of a notice
demanding arbitration under the agreement)

(7) the Waiver does not detract from this reasoning; [and]
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" (8) this reasomng promotes a result that is reasonable, fair and

sensible.

[169] Below, I explain how I arrive at the foregoing reasoning.
Before doing so, I make the following observations about the
principles that guide the courts when interpreting contracts.

The principles that guide contractual interpretation

[170] The primary goal when mterpretmg a contract is to give
effect to the intention of the parties. There is no need to repeat
the general principles of contractual 1nterpretat10n which assist

" in achieving that goal as they are well set out in the reasons of

the majority. However, the following quotation. from Consoli-
dated-Bathurst Export Ltd. v. Mutual Boiler and Machinery Insur-
ance Co., [1980] 1 S.C.R. 888, [1979] S.C.J. No. 133, at p 901
S.CR,, prov1des useful gmdance -

[TThe normal rules of construction lead a court to search for an znterpretatzon
which, from the whole of the contract, would appear to promote or advance
the true intent of the parties at the time of entry into the contract. Conse-
quently, literal meaning should not be ‘applied where to do so would brmg
about an unrealistic result or a result which would not be contemplated in
the commercial atmosphere in which the insurance was contracted. Where
words may bear two constructions, the more reasonable one, that which pro-
duces a fair result, must certainly be taken as the interpretation which would
_promote the intention of the parties. Similarly, an mterpretatmn which
defeats the intention of the parties and their ob_]ectlve in entermg into the
‘commercial transactioni in the first place should be discarded in favour of an
mterpretatlon of the pohcy Whlch promotes a sen51b1e commercial result.

(Empha51s added)
_ [171] What, then, was the true intent of the partles in Febru—
ary 1999 When they entered into the Alliance Agreement? Did .

“they intend that if a. d1spute arose between them that could not

be resolved through good faith discussions, the party with the
claim could commence arbitration in only one way, namely, by
complying with the Institute’s rules for commencement of arbi-
tration? I turn now to the ana1y51s Wh1ch leads me to conclude
that the answer to that quest1on is “no”.

-

Artzcle 22 T

[172] The Arb1trat10n Clause does not stand alone — it is but one
part of art: \22. Article 22 establishes a two-step process for dispute

resolution. leen that art. 22.2 governs the second step in a two-

step d1spute-resolut10n process, the first of which is contained in

~art. 22.1, both logi¢ and the guiding principles of contractual inter--

pretation dictate that art. 22 be cons1dered as a whole,

i
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- [173] Article 22 reflects the parties’ shared intention to resolve

disputes quickly, co-operatively and without recourse to the
courts. The first step in the dispute resolution process is laid out
in art. 22.1. Pursuant to art. 22.1(a), a party who considers a
dispute to exist must provide a designated representative of the
other party with written notice to that effect. Within ten days of
the date of the notice, designated representatives of both parties
must make commercially reasonable efforts, in good faith, to resolve
the dispute. If the dispute is not resolved within ten days, pursu-

ant to art. 22.1(b) the dispute “shall” be referred to other desig-
' nated persons in the two organizations (the “second tier”). Within

a further ten days, the second tier must again make commercially
reasonable efforts, in good faith, to resolve the dispute.

[174] It is worthy of note that while art. 22.1(a) makes it clear
how the dispute resolution process is to be commenced (.e., by writ-
ten notice delivered by the party alleging the dispute to a desig-

- nated representative of the other party), art. 22.1(b) does not

indicate how the dispute is to be referred to the second-tier should
the initial good faith discussions fail to resolve the dispute. That is,

it says nothing about how to commence the second tier discussions.

[175] If the dispute is unresolved through the good faith efforts
required by art. 22.1, the parties move to the second step of the dis-
pute resolution process. Article 22.2 governs the second step; it
states that the parties “will settle by arbitration” any disputes
unresolved through the first step. It goes on to-stipulate that a

‘single arbitrator, selected by the parties from a panel of persons

knowledgeable in business information and the construction indus-

try, will conduct the arbitration in Toronto in accordance with the .

Arbitration Act, 1991 and the then-current rules of the Institute.
Failure to file a notice of arbitration within 12 months “after the
occurrences supporting a claim” constitutes an irrevocable waiver
of that claim. - _ : , _
[176] Three things -are immediately apparent on reading
art. 22.2. First, it says nothing expressly about how arbitration

* is to be commenced. In that regard, it stands in sharp contrast with

art. 22.1(a), which, as has been noted, spells out the requirements
for commencing the dispute resolution process. }

[177] Second, while art. 22.2 is silent on how the arbitration is
to be commenced, as already indicated, a number of other aspects
of the arbitration process are specified. ' ,

[178] Third, the Waiver is in the last sentence of art. 22.2 and
it says nothing expressly about commencement of arbitration.
That makes sense. The Waiver, on which more is said below, is
an important provision which affects substantive rights. How a
party commences arbitration is a procedural matter.
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- How is arbitration to be commenced under art. 22.22

[179] 1 return to the question which lies at the heart of this
appeal. In February 1999, when the parties entered into the
Alliance Agreement, did they intend that arbitration could be
commenced by only one method, namely, in accordance with the
then-current Institute rules? o -

[180] Article 22.2 does not say that and, with respect, there is -
no basis on which to imply such an intention. What is clear is
this: the parties intended that if the good faith efforts called for
by art. 22.1 failed to resolve the dispute, the matter would go to
arbitration. How was the arbitration to be commenced? In the
absence of any specified manner, I see no reason why the Arbi-
tration Clause must be interpreted so as to permit a party to
commence arbitration by one method only, namely, compliance
with the Institute rules. The parties to the Alliance Agreement
are sophisticated, experienced businesses. Legal counsel assisted
in the drafting of the agreement. Had they intended to stipulate
a single method by which to commence the arbitration process,
that matter would have been specified, just as the method for
commencement of the first step in the process in art. 22.1 is
specified and just as so many other aspects of the arbitration
process are specified. ' o , o _

[181] Moreover, art. 24.6 of the Alliance Agreement provides
that it is to be governed and construed in accordance with Ontario
law.16 Accordingly, in 1999, when the parties entered into the
Alliance Agreement, the Arbitration Act, 1991 applied to the
agreement. Section 2(1) of the Arbitration Act, 1991 provides
that, subject to exceptions that do not apply in this case, the Act
applies to arbitrations conducted under an arbitration agree-
ment. “[Alrbitration agreement” is defined as “an agreement by
which two or more persons agree to submit to arbitration a dis-
pute that has arisen or may arise between them”. Clearly, art. 22.2
is such an agreement. Thus, as I have said, the Arbitration Act,
1991 applied to art. 22.2. - _ A

[182] Consequently, I see the true intention of the parties —
as expressed in the Arb'ﬁ'/at_'ion Clause — to be that arbitration
could be commenced “in"any way recognized by [Ontario] law”.

NN

N

16 Article 24.6 i)rdvides: _

Governing L&w. This Agreement shall be governed and construed in
accordance with the laws of the Province of Ontario and the federal laws

~of Canada “applicable therein. The Parties hereby attorn to the non-
exclusive jurisdiction of the Courts of Ontario, -

t
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' Thereafter, the parties would select an arbitrator with the speci-

fied background who would conduct the arbitration in accor-
dance with the Act and the Institute rules, as amended. '

[183] This interpretation is consistent with the flow and struc-
ture of art. 22. As has been noted, the method for commencing the
dispute resolution process itself is [spelled] out in art. 22.1(a) but,
thereafter, nothing is specified in terms of how notice should be
given to move the dispute resolution forward. Art.' 22.1(b) says
nothing as to how the dispute is to be placed before the second tier
should the initial good faith discussions fail. Similarly, art. 22.2
says nothing as to how to commence arbitration should both tiers of
the good faith discussions fail. This suggests that the parties’inten-
tion was that once the dispute resolution process was commenced,
they would co-operate in seeing it through to settlement.

[184] It is also consistent with the Alliance Agreement as a

‘whole. Under the terms of the Alliance Agreement, Bell and

Plan agreed to work collaboratively and co-operatively. The Alli-
ance Agreement is not a standard form contract, nor is it a con-
tract in which one party provides goods or services and the
other pays for them. It is not a detailed agreement. Rather, it
sets out the parties respective rights and obligations in broad
terms to create a unique arrangement in which the parties
agree to work together to deliver expensive, complicated, tech-
nical electrical-cabling projects. .

[185] The parties’ agreement to extensive levels of co-operation in
all aspects of the joint venture is evident throughout the Alli-

 ance Agreement, beginning with the preambles in which the
* parties recognize that each has unique capabilities and express

the desire to co-operate in providing their services on cabling

~ projects. In art. 2, the parties agree to coordinate their market-

ing efforts in respect of existing and new customers and to col-
laborate in pursuing business opportunities. In art. 3, Plan
agrees to refer to Bell all of its cabling project customers in the
region and Bell agrees to use Plan to provide customer services
to all of its customers in the region. In arts. 8'and 9, the parties
agree to provide one another with all training necessary to
support customer inquiries in respect of deliverables. The parties
also agree to forego any other similar types of alliance agreements’
in the region and to work together on all new cabling projects.

[186] In short, within the structure created by the Alliance -
Agreement, co-operation between the parties is the hallmark.
Similarly, the interpretation I offer for how arbitration is to be
commenced relies on the parties’ co-operation, within the agreed-
on structure provided by art. 22. '
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[187] Furthermore, the factual matnx supports this mterpreta—
tion. The parties had been working together in a co-operatlve
fashion. As has been mentioned, they were sophisticated, experi-

“enced business people working with legal counsel. Their whole -

approach — both from a legal and a business perspective — was
to set out, in broad strokes, that which they wished to accomplish
. and then co-operate in seeing the matter through to fruition.

[188] The interpretation given by my eolleague:is restrictive
and technical — arbitration can be commenced in only one way,
by filing a notice with the Institute. In my view, for the reasons
already given, such an interpretation is not consistent with the
flow and structure of the overall dispute resolution process in
art. 22, with the Alhance Agreement as a whole or the factual
matrlx

[189] Furthermore the mterpretatlon adopted- by my colleague .

relies heavily on the statement in art. 22.2 that the- arbltratlon
is to be conducted under the Institute’s rules. There are ‘two
responses to this. First, recall that the sole reference to the Insti-
tute in art. 22.2 is in the second sentence, which providés that
the arbitrator “will conduct the arbitration under the Arbitration
Act, 1991 (Ontario) and the then-current rules of the. . . Insti-
tute”. One cannot conduct an arbitration unless it has been
commenced. Thus, on a plain reading, art. 22.2 says that the
Institute rules are to apply to the conduct of the arbltratlon not
to its commencement.

[190] Second, and in any event, even if “conduct” of the arb1-
tration is taken to include its commencement, I see no reason to
constrain it to include commencement only by compliance with
the Institute rules. That is not what art. 22.2 says. Article 22.2

says that the arbitrator is to conduct the arbitration under both -

the Arbitration Act, 1991 and the Institute rules. Both contain
rules for the commencement of arbitration. There is nothing in
the wording of art. 22.2 to suggest that the Institute’s rules are
to govern commencement. Indeed, there is force to the argu-
ment that as art. 22.2 refers to the Arbitration Act, 1991 before
the Institute rules, the parties’ evinced an intention that the
rules set.out in the Arbitration Act, 1991 are to govern com-
mencement of arbitration.

[191] Ner do I see Spectra Innovations Inc. v. Mitel Corp ,
[1999] O.J: No. 1870 (S.C.J.) as supportive of the interpretation
advanced by my colleague. The wording of the clause in Spectra
is materially différent than the Arbitration Clause. The clause in
Spectra [at para. 3] provided that the arbifration tribunal should
" determine the matter “acting in accordance with the Rules [of
the ICCP” (emphasis added). However, the Arbitration Clause
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stipulates that the arbitrator «“will conduct the arbitration under
the Arbitration Act, 1991 (Ontario) and the then-current [Insti-
tute rulesl” (emphasis added). ' ’

[192] Moreover, as the application judge noted, at para. 41 of
his reasons: _ ‘

While the arbitration clause in Spectra also addresses the appointment of
the arbitrator by the parties (in this case, an arbitration board), it does not -
refer to compliance with the applicable rules in the context of the conduct of
the arbitration by the arbitrator so appointed. This difference points to a specific
intention in the Arbitration Clause that the arbitrator, once appointed, would be
required to apply the procedural rules in the Act and in the rules of the Insti-
tute, as in effect from time to time, rather than to a more general intention
that the Institute was to administer all aspects of the arbitration, as
was held to be the case in Spectra. Accordingly, rather than supporting
the interpretation of the Arbitration Agreement proposed by Bell, I think
that the decision in Spectra actually supports the. interpretation of Plan by
identifying the unique feature of the Arbitration Clause that distinguishes it

from clauses that would contemplate the administrative involvement of the
- Institute. ‘ -

[193] Further, in Spectra, the court relied on the factual matrix
in interpreting the clause. After observing that the applicant
was based in Singapore, the respondent was based in Ontario
and the agreement concerned the supply of product in India, the
court in Spectra concluded, at para. 17:

The 1.C.C. court which was founded in Paris in 1923, has a long-standing
reputation as one of the leading institutions for arbitration of international
commercial disputes. In this context, it would be altogether logical that the
parties would want to resolve any dispute by setting up an arbitration board
acting in accordance with the Rules of conciliation and arbitration of the
1.C.C. ' '

(Emphasis added) . , . :
[194] No such inter—jurisdictional commercial considerations
operate in the case at bar, in which all aspects of the business

arrangement take place in Ontario and the parties have expressly

chosen to have their agreement governed by Ontario law. _
[195] Finally, the Waiver is an exclusionary provision which

warrants strict interpretation as its operation affects substan- .

tive rights. In contrast, the clause in Spectra dealt with matters
of mere procedure. :

The Waiver

[196] The Waiver is the mechanism chosén by the parties to

ensure that claims under the Alliance Agreement are dealt with
in a timely fashion — file a notice of arbitration within 12 months
of the occurrences which support a claim or the claim is to be
treated as irrevocably waived. . -
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[197] Bell contends that the Waiver dictates that arbitration
could have been commenced in only one way — by filing a notice
with the Institute. It says that the word “file” in the Waiver
must mean to file with the Institute and, as the Notice was not

filed and issued through the Institute, Plan’s claim is extin-

guished. In large measure, my: colleague accepts that contention
by interpreting the word “file” in the Waiver as a crucial indica-
tor of the parties’ intention that the Institute rules were to gov-
ern the commencement of arbitration. .

[198] With respect, I see the Waiver to be of little significance
in determining whether the arbitration has been commenced.

[199] “Waiver” of a claim and “commencement” of arbitration
are not synonymous. The Waiver may be a defence to be raised
in the arbitration but it does not dictate whether and how the
arbitration is to be commenced.

[200] Slmllarly, I see no reason to adopt an. unnecessarlly -

restrictive meaning of “file”. “File” is not a defined term in the
Alliance Agreement. As the parties intended that disputes. would
be resolved without recourse to the courts, it does not make
sense to ascribe to that word a narrow, strictly legal meaning.
Where the parties wanted to closely circumscribe some aspect of
the d1spute resolution process, they did so — good faith dis-
cussions were to-be conducted within ten days of the date of
the notice of dispute, the arbitration was to be in Toronto, the
arbitrator was to be selected from a panel of persons with a par-

- ticular background and so on.

[201] Further, the broader dictionary meamng of “file” includes
delivery and receipt and to do-that which is necessary to com-
mence a legal proceeding. The common meaning of “file” includes

“actual delivery” to the recipient (as opposed to simply mailing)

or to-initiate proceedings by proper formal procedure. For exam-
ple, The Canadian Dwtzonary of Law, 3rd ed. defines “file” as follows:

File.-v. 1."To leave with the appropriate ofﬁce for keepmg 2, Reglster
3. Requires actual dehvery A mailed document is not filed until received by
the other party.

[202] These broad me gs of “file” are consistent with the
commencement of arbltréﬁl under s. 23 of the Arbitration Act,
1991.

[203] To “the: extent that there is amblgmty in the Waiver, as it
is an exclusionary provision, it ought to be construed strlctly
agalnst the forfeiture of legal rights. This principle of interpreta-
tion is particularly apt in the present case where Plan sought to

. commence arbifration in a manner which complied with a plain

reading of the Arbitration Clause and with the express purpose
of protecting its rights and Bell raised no objection to the form of
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the purported commencement of arbitration until many months
later. The broader interpretation advanced here recognizes com-
mencement of arbitration by any means allowable in law and
would not work an injustice by causing the loss of rights.

[204] I do not intend to suggest that the Waiver is irrelevant or
unimportant. To the contrary. On its own, the Waiver is important
as it is the mechanism that the parties chose to ensure that
claims would be raised in a timely fashion. Furthermore, if this
matter were permitted to proceed to arbitration, as I have men-

tioned, it raises a significant issue for the arbitrator-to decide.

The result is reasonable, fair and commeréially senéiblé ' o

[205] In the quotation from Consolidated-Bathurst set out

" above, the Supreme Court states that where a provision admits

of more than one construction, the court should choose the one
which produces a result that is more reasonable, fair and com-
mercially sensible. ' EE
1206] The result, on the interpretation advanced above, is that
Plan miay assert that it commenced arbitration on December 12,
2005, when ‘it ‘delivered to Bell the Notice pursuant to s. 23 of
the Arbitration Act, 1991, if not earlier. That matter, however,
remains to be determined by the arbitrator. I say that because,
as I -have already explained, the Order does not-declare that
Plan has‘commenced arbitration and, if so, on what date. By
answering the question in the manner in which the parties had

_ framed it (ie., in the negative), the application judge left the ques-

tion of when Plari commenced arbitration, if at all, to be deter-
mined by the arbitrator. ’ _ : :

1207] In my view, this result is reasonable, fair and commer-
cially sensible. - o R

[208] When parties have agreed that disputes are to be settled
by arbitration and ‘that the Arbitration Act, 1991 applies, it is
reasonable for the parties to follow the provisions of that legisla-
tion*regarding commencement of arbitration. : '

[209] Moreover, this interpretation promotes a fair result as it
would permit the arbitration to proceed while leaving it to.the
parties to pursue the issues of both commencement and opera-
tion of the Waiver before the arbitrator.

[210] There is no commercial necessity that would augur in
favour of excluding the operation of s. 23 of the Arbitration Act,
1991.

[211] No commercial injustice arises from this interpretation.
Bell was given ample notice of Plan’s intention to take its claim
to arbitration. It took advantage of that notice by demanding
extensive particulars in respect of the claim. Moreover, Bell was
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manifestly aware of all the elements of a notice of request to

arbitrate under the Institute’s then-current rules.

[212] There-is no evidence that Bell would suffer any prejudice
from this interpretation of the Arbitration Clause. Instead, the
evidence suggests opportunism on the part of Bell. It seeks —
very late in the day — to invoke the Waiver on grounds that are

_entirely formalistic in nature. Plan delivered the Draft Notice to

Bell on August 26, 2005, when it initiated the good faith discus-
sions required by art 22 1(a). Bell raised no objection then to.the

fact that the Draft Notice was made under the Arbitration Act,
- 1991 instead of the Institute rules. Nor did it suggest that such a

notice would not be adequate to preserve Plan’s rights with
respect to the Waiver. It raised the Waiver, but only to suggest
that Plan’s claim was out of time as the occurrences on which it
was based had taken place over 12 months previously.,

[213] In the context of good faith discussions, Bell shoufld have
raised this objection at that time, if it were genuine. At the
very least, if no.objection were ra1sed when the Draft Notice
was dehvered Bell should have raised its concerns when the Notice
was delivered on December 12, 2005. Instead, Bell remained silent
on this issue, demanded further particulars and suggested that

. the good falth discussions might continue.

[214] In summary, interpreting : the Arbitration Clause to allow
commencement, of arbitration in-any manner recognized by s. 23

of the Arbitration Act, 1991 — which would include the Institute

rules as well as delivery of a notice demanding arbitration —
meets the reasonable expectatlons of the parties, reflects. their
intention as expressed in the Alliance Agreement in 1999 when
they executed the. agreement, and produces a result that is rea-
sonable, fair and commercially sensible.’

Dlsposztzon 3

[215] Accordingly, I would dismiss the appeal, with cosfs to the

respondents fixed at $20, OOO inclusive of d1sbursements and
GST.

N — _ Appeal allowed.
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30 History and Principles

not normally specifically enforceable.®® Similarly, in Napier and
Ettrick (Lord) v. Hunter’® it was considered that the duty of an
insured person to hand over any damages from the wrongdoer to the
insurer was specifically enforceable, so that the insurer had im-
mediate proprietary rights in the form of a lien over the money.

ix. Equity is equality. Where two or more persons are entitled to
an interest in the same property, then the principle of equity is equal
division, if there is no good reason for any other basis for division.”
Equity, therefore, dislikes the joint tenancy where, by the doctrine of
survivorship, the last survivor takes all. This may be contrasted with
the tenancy in common, where the interest of each party devolves
upon his personal representative on his death. In the absence of an
express declaration to the effect that the equitable interest is held
jointly, equity presumes a tenancy in common in certain cases where
at law the parties are joint tenants: for example, where the purchase
money has been provided in unequal shares, equity presumes a
tenancy in common in shares proportionate to the contributions.”
Even where the equitable interest is held jointly, equity leans in
favour of severance, meaning that equity is ready to regard an act or
dealing as an act of severance, whereby the equitable interest is
converted to a tenancy in common, thus excluding the possibility.of
survivorship.”

x. Equity looks to the intent rather than the form. This prin-
ciple does not mean that formalities may be ignored in equity, but
rather that equity looks at the substance rather than the form. Thus
equity will regard a transaction as a mortgage even though it is not
so described, if in substance it appears that the property was trans-
ferred by way of security. Similarly a trust may be created although
the word “trust” has not been used.”® A covenant will be regarded
as a restrictive covenant if negative in substance even if it is worded
in a positive form.”* Although a party to a covenant can enforce the
contract at law even though no consideration has been given, equity
regards such a party as a volunteer and will not order specific
performance in his favour.”

®11994] 2 R.L.R. 57 (D. Crilley); (1994) 53 C.L.J. 31 (A. Oakley); (1994) 110 L.QR. 178
_ (P. Watts); All E.R.Rev. 1994 pp. 252 (P. Clarke) and 365 (W. Swadling); (1995) 54 C.L.J.
60 (S. Gardner); (1995) 58 M.L.R. 87 (T. Allen). i

© M [1993] A.C. 7i3.

7! For a recent example, see Rowe v. Prance [1999] 2 EL.R. 787 (yacht).

72 See Burgess v. Rawnsley [1975] Ch. 429.

73 post, . 95. ) .

7 Tulk v. Moxhay (1848) 18 L.J.Ch. 83 (covenant “to keep uncovered by buildings” held
negative).

5 Cannon v. Hartley {19491 Ch. 213.
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property; then, in the absence of any provision or agreement applying to the situation,
equity treats them as equally entitled. This is at the basis for equity’s preference for a ten-
ancy in common over a joint tenancy: in a joint tenancy, the rule of survivorship operates
arbitrarily in favour of longevity. The maxim is also applied to an implied trust in default
of appointment.'*’

(1) ‘EQUITY LOOKS TO THE INTENT RATHER THAN THE FORM’

- Bquity concentrates on the substance of a transaction, rather than its form. Thus, it may

hold that a trust has been created even though the word ‘trust’ has not been used,** that
a covenant, although positive in wording, is in substance negative and énforceable as a
restrictive covenant,'*> and it will refuse to grant an injunction that would, in substance,
amount to a decree of specific performance where such an order would not be granted
directly.* It will not grant specific performance of a voluntary contract even though con-

tained in a deed.’’

(J) ‘EQUITY LOOKS ON THAT AS DONE WHICH
OUGHT TO BE DONE’

Equity commonly treats a contract to do a thing as if that thing were already done
A well-known example is the doctrine of Walsh v Lonsdale,“8 under which a person who,
for valuable consideration, has entered into an agreement for a lease is treated as if he were
an actual lessee, and a vendor under a contract for the sale of land is treated as a construct-
ive trustee for the purchaser, although in a modified sense.** It is the basis of the equitable
doctrine of conversion,'*® and the rule in Howe v Earl Dartmouth.'!

(K) ‘EQUITY IMPUTES AN INTENTION TO
FULFIL AN OBLIGATION’

Th1s is usually listed as one of equity’s maxims, although it is of limited application. It puts
a favourable construction on what a person has done, and is one of the bases of the equita-
ble doctrines of satisfaction, ademption, and performance.*

(1) ‘EQUITY ACTS IN PERSONAM

As we have seen,'® equity enforced its decrees by a personal order against the defend-

ant: breach of the order would be a contempt of court, for which he was liable to impris-
onment. Provided that the defendant is within the jurisdiction of the court, it does not

13 See p 37, infra. 144 See the discussion of precatory trusts, p 47 et seq, infra. -

43 Tulk v Moxhay (1848) 2 Ph 774,

146 See, eg, Page One Records Ltd v Britton [1967] 3 AlLER 822. 147 See p 653, infra.

148 (1882) 21 ChD 9, CA. 149 See p 164, infra. 150 See the Online Resource Centre.
151 (1802) 7 Ves 137 and p 429 et seq, infra. 152 See the Online Resource Centre.

153 Seep 4, supra.
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Pacific Nationél Investments Ltd. Appellant

A

Corporation of the City of
Victoria - Respondent

INDEXED AS: PAaciFic NATIONAL INVESTMENTS LTD.
v. VicToria (CrTY)

Neutral citation: 2004 SCC 75.
File No.: 29759. .
2004: June 15; 2004: Novemiber 19,

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Municipal law — Zoning — Land development —
Unjust enrichment — Developer suing municipality for
unjust enrichment following “down-zoning” of lots —
Whether municipality entitled to retain improvements

~made by developer on these lots without paying.

Unjust enrichment — Land development — Munici-
palities — Developer suing municipality for unjust
enrichment following “down-zoning” of lots — Whether
municipality entitled to retain improvements made by
developer on these lots without paying — Whether con-
ditions for unjust enrichment met.

In the 1980s, the provincial government and the
respondent City agreed on the desirability of redevelop-
ing, for residential and commercial uses, approximately
200 acres of provincial Crown land on the City’s inner
harbour. With respect to Phase II of the project, once the
rights and obligations of the provincial Crown agency
that owned the land had been assigned to the appellant
real estate developer, the City and the developer entered
into an agreement which provided, amongst other
things, that the developer would build roads, parkland,
walkways and a new seawall. These works and improve-
ments were completed at a cost of about $1.08 million.
It was a condition precedent to the developer’s obliga-
tions that the City would re-zone the 22 acres from the
existing industrial designation to permit residential and

Pacific National Investments Ltd. Appelante

C.

Corporation de la ville de
Victoria Intimée

REPERTORIE : PACIFIC NATIONAL INVESTMENTS
LTD. ¢. VICTORIA (VILLE)

Référence neutre : 2004 CSC 75,
NO du greffe : 29759.
2004 : 15 juin; 2004 : 19 novembre.

Présents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit municipal — Zonage — Aménagement fon-
cier — Enrichissement sans cause — Poursuite du
promoteur immobilier contre la municipalité pour enri-
chissement sans cause a la suite d’une modification du
zonage des lots — La municipalité peut-elle conserver
sans en payer le prix les améliorations que le promoteur
a apportées a ces lots?

Enrichissement sans cause — Aménagement fon-
cier — Municipalités — Poursuite du promoteur immo-
bilier contre la municipalité pour enrichissement sans
cause a la suite d’une modification du zonage des lots
— La municipalité peut-elle conserver sans en payer
le prix les améliorations que le promoteur a apportées
a ces lots? — Les conditions de l'enrichissement sans
cause sont-elles réunies?

Dans les années 80, le gouvernement provincial et
la Ville intimée ont convenu de 'opportunité du réa-
ménagement, a des fins résidentielles et commerciales,
d’environ 200 acres d’un bien-fonds de 1a Couronne pro-
vinciale situé dans le port intérieur de la municipalité.
Relativement 2 la phase IT du projet, apreés que la société
d’Etat provinciale propriétaire des terrains eut cédé ses

' droits et ses obligations au promoteur immobilier appe-

lant, 1a Ville et le promoteur ont conclu un accord pré-
voyant notamment que ce dernier construirait des routes
et une nouvelle digue et aménagerait des espaces verts et
des sentiers. Ces travaux et améliorations ont été menés
a terme et leur coilt est estimé & 1,08 million de glollars.
La prise en charge des obligations de la sociét€ d’Etat par
le promoteur était subordonnée 2 ce que la Ville modifie
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commercial uses appropriate to carrying out the agreed
upon project. However, when the developer applied for

. building permits to develop its two water lots, the City

Council down-zoned these lots to permit only one-storey
commercial buildings, thereby eliminating the two sto-
ries of residential condominiums. The developer sued
the City for breach of contract and, in the alternative, for
unjust enrichment. Ultimately, this Court rejected the
contractual claim on the basis that, under the provin-
cial law governing municipalities at the relevant time,
the City lacked the statutory authority to make and be
bound by an implied term to keep the zoning in place for
a reasonable time to allow for completion of the project,
and that its breach therefore could not give rise to an
action for damages. The matter was remitted to the trial
court to deal with the alternative claim. The trial judge,
on that basis, for unjust enrichment, awarded $1.08 mil-
lion to the developer. The Court of Appeal set aside the
trial judge’s decision.

Held: The appeal should be allowed and the trial judg-
ment restored. The City had no right in equity to retain
the benefit of the extra works and improvements carried
out by the developer without paying for them.

The doctrine of unjust enrichment provides an equi-
table cause of action that retains a large measure of
remedial flexibility to deal with different circumstances
according to principles rooted in fairness and good con-
science. In this case, the City obtained $1.08 million
worth of roads, parkland and walkways and a new sea-
wall, wholly at the developer’s expense. These works and

-improvements were in excess of what the City could law-

fully demand under the Municipal Act. The developer,
having lost its earlier claim against the City for breach
of contract, no longer attacks the validity of the down-
zoning. It no longer seeks damages for breach of contract
that included loss of profits on a project it was unable to

‘build. The Court is now dealing simply with the cost of

extra works and improvements. The focus is not on the
developer’s loss but on the City’s enrichment. The power

. to down-zone in the public interest does not immunize

the City against claims for unjust enrichment.

The test for unjust enrichment has three elements:
(1) an enrichment of the defendant; (2) a correspond-
ing deprivation of the plaintiff; and (3) an absence of

au préalable le zonage industriel des 22 acres pour per-
mettre 'aménagement résidentiel et commercial projeté.
Cependant, lorsque 'appelante a demandé les permis de
construction nécessaires a4 I'aménagement de ses deux
plans d’eau, le conseil municipal a modifié le zonage de
ceux-ci afin que seuls des immeubles commerciaux d’un
étage puissent y &tre construits, éliminant ainsi les deux
étages supérieurs destinés aux condominiums résiden-
tiels. Le promoteur a poursuivi la Ville en responsabilité
contractuelle et, subsidiairement, pour enrichissement
sans cause. Finalement, notre Cour a rejeté Iaction con-
tractuelle an motif que, sous le régime du droit provincial
régissant les municipalités 4 I'époque considérée, la Ville
m’avait pas le pouvoir de s’engager tacitement 4 mainte-
nir le zonage pendant une période raisonnable afin que
le projet puisse étre mené 2 terme, et que 'inexécution
ne pouvait donc fonder une action en dommages-intéréts.
L’affaire a été renvoyée en premiére instance pour qu’il
soit statué sur 'argument subsidiaire. Le juge de premitre
instance a accueilli Iaction fondée sur I'enrichissement
sans cause et ordonné & la Ville de payer 1,08 million
de dollars au promoteur. La Cour d’appel a infirmé cette
décision.

Arrét : Le pourvoi est accueilli et le jugement de pre-
miere instance est rétabli. La Ville ne pouvait, suivant
Pequity, bénéficier des travaux et des améliorations sup-
plémentaires réalisés par le promoteur sans en payer le
prix.

Lenrichissement sans cause est une cause d’action en
equity qui offre une grande souplesse dans les réparations
susceptibles d’étre accordées dans différentes circonstan-
ces selon des principes fondés sur I’équité et la bonne
conscience. En l'espéce, la Ville a obtenu, entiérement
aux frais du promoteur, des routes, des espaces verts,
des sentiers et une nouvelle digue d’une valeur de 1,08
million de dollars. Ces travaux et améliorations allaient
au-dela de ce que la Ville pouvait 1également exiger en
application de la Municipal Act. Le promoteur, qui a été
débouté dans sa poursuite pour rupture de contrat, ne
conteste plus la validit€ de la modification du zonage. 11
ne demande plus de dommages-intéréts pour inexécution
de contrat, notamment pour le manque & gagner afférent
au projet qu’il n’a pu mener a terme. Seul le cofit des tra-
vaux et des améliorations supplémentaires est en cause.
L’accent est mis non pas sur la perte du promoteur, mais
bien sur I'enrichissement de 1a Ville. Le pouvoir de modi-
fier le zonage dans I'intérét public ne met pas la Ville
a T'abri d’une action fondée sur lenrichissement sans
cause.

Pour qu’il y ait enrichissement sans cause, trois
conditions doivent &tre réunies: (1) Penrichisse-
ment du défendeur; (2) I'appauvrissement corrélatif
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juristic reasons for the enrichment. There are two stages

. to the juristic reason inquiry. At the first stage, a claim-

ant must show that there is no juristic reason within the
established categories that would deny it recovery. At
this time, the established categories are the existence of
a contract, disposition of law, donative intent and “other
valid-common law, equitable or statutory obligatio[n]”.
At the second stage, the focus shifts to the defendant,
who must rebut the prima facie case by showing that
there is some other valid reason to deny recovery. Here,
the developer has a valid -claim for unjust enrichment:
the City obtained, on the basis of its ultra vires démand,
additional roads, parkland and walkways and a new sea-
wall, wholly at the developer’s expense; the developer
suffered a corresponding deprivation of $1.08 million;
and there was no juristic reason for the enrichment.

The trial judge found the extra works and undertak-
ings given in exchange for the ultra vires zoning commit-
ment to be clearly separate and identifiable. The cost was
$1.08 million. There is no difficulty on the facts in dis-
tinguishing between the City’s lawful entitlement and the
ultra vires extras. It is not necessary for the developer in
this action to try and set aside the entirety of its contrac-
tual arrangements with the City. It need only isolate the
provisions related to the witra vires demand, and show
why the City ought not to be allowed to rely on them as
a defence to a claim in unjust enrichment. Moreover, the
trial judge found that the ultra vires arrangements rested
on a common mistake. Both the City and the developer
assumed the City had the legal authority to make zoning
commitments the City did not possess. The finding of
common mistake is important to the developer’s claim to
recover the cost of the extra works and improvements. If
there had been just the uitra vires transaction without the
added element of common mistake, it would have been a
different case and the outcome would not necessarily be
the same.

Equity looks to substance rather than to form. A char-
acteristic of the doctrine of unjust enrichment is the flex-
ibility of remedies. Here the substance of the problem
to be remedied is clearly identified. The City is sitting
on $1.08 million worth of improvements which have
been found to be the fruits of an ultra vires demand. The
remedy sought is simply to reverse the wrongful transfer
of wealth by ordering reimbursement of that amount to
the developer.

du demandeur; (3) I'absence de tout motif juridique
justifiant Penrichissement. L’examen relatif au motif
juridique comporte deux étapes. Dans un premier
temps, le demandeur doit démontrer qu'aucun motif
juridique appartenant a une catégorie établie ne justi-
fie le refus de I'indemniser. Pour I'heure, les catégories
établies sont le contrat, la disposition légale, 'intention
libérale et « les autres obligations valides imposées par
la common law, I’equity ou la loi ». Dans un deuxié¢me
temps, il appartient au défendeur de réfuter la preuve
prima facie en avangant un autre motif valable de refu-
ser Pindemnisation. En I'espéce, le promoteur allégue
A juste titre 'enrichissement sans cause. En raison de
ses exigences ultra vires, la Ville a obtenu aux frais du
promoteur des routes, des espaces verts et des sentiers
supplémentaires, ainsi qu’une nouvelle digue, le promo-
teur s’est appauvri corrélativement de 1,08 million de
dollars et aucun motif juridique ne justifiait I’enrichis-
sement.

Le juge de premiére instance a conclu que les travaux
et les améliorations supplémentaires en contrepartie des-
quels avait été pris I'engagement wultra vires relatif an
zonage étaient clairement distincts et identifiables. Leur
coiit s’élevait & 1,08 million de dollars. Il n’est pas diffi-
cile de distinguer entre ce a quoi la Ville avait 1égitime-
ment droit et ce qui était ultra vires. Le promoteur n’a pas
a écarter toutes les conventions conclues avec la Ville.
Il lui suffit d’isoler les dispositions liées 4 la demande
ultra vires et de montrer pourquoi la Ville ne devrait
pas étre admise & les invoquer pour réfuter I'enrichisse-
ment sans cause. De plus, le juge de premiére instance
a conclu que les accords ultra vires reposaient sur une
erreur commune aux deux parties. Tout comme le pro-
moteur, la Ville a supposé qu’elle était 1également habi-
litée & prendre un engagement en maticre de zonage, ce
qui n’était pas le cas. Lerreur commune est importante
pour ce qui est du recouvrement du colit des travaux et
des améliorations supplémentaires par le promoteur. La
situation aurait été différente si nous avions été unique-
ment en présence d’une opération ultra vires, sans que ne

8’y ajoute 'erreur commune, et I'issue n’aurait pas néces-.

sairement été la méme.

Lequity s’intéresse au fond et non a la forme. L'une
des caractéristiques de la doctrine de Yenrichissement
sans cause est la souplesse dans les réparations suscep-
tibles d’étre accordées. En l'espece, les données du pro-
bleme qui appelle réparation sont clairement établies.
La Ville bénéficie d’améliorations d’une valeur de 1,08
million de dollars, et il a éé statué qu’elles résultaient
d’exigences ultra vires. La réparation demandée consiste
simplement 3 annuler le transfert de richesse injustifi€ en
ordonnant le paiement du prix des améliorations au pro-
moteur.
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Section 914 of the Local Government Act and s. 215(3)
of the Land Title Act do not authorize the City’s reten-
tion without payment of the extra works and improve-

‘ments. The claim here is not based on “the adoption of an
. official community plan or [zoning] bylaw”. While the

carlier appeal alleged that the down-zoning of the water
lots breached an implied term of the contract, that claim
was rejected, and the developer’s losses flowing from
the down-zoning are no longer in issue. The developer’s
cause of action for unjust enrichment was complete when
it put in place the extra works and improvements on the
basis of a mutual mistake that its contract with the City
in respect thereto was enforceable.

Neither the City nor the developer expected the extra
works and improvements to be donated. The developer
did not offer a “sweetener” for something it got. It offered
consideration for an implied undertaking it turned out the
City was able to repudiate. The reasonable expectation
was that the works and improvements would be paid for

. out of the profits from those parts of the Phase II project

the developer was prevented by the City from building.
The City now owns the works, and it is consistent with
the parties’ reasonable expectations that the appellant be
reimbursed for their cost.

. ‘The grant of an equitable remedy in this case would
not frustrate the legislature’s purpose in making such
zoning commitments unenforceable. In fact, the City did
down-zone the lots in question and was held able to do
so without having to pay damages for breach of contract.
Whether or not it should pay the actual cost of benefits it
actually demanded and received is a different question.

The City has not shown that it would be good public
policy to allow municipalities to make development com-
mitments, then not only to attack those commitments as
illegal and beyond their own powers, but to scoop the
resulting financial windfall at the expense of those who
contracted with them in good faith.
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L. John Alexander, pour I'appelante.
Guy E. McDannold, pour 'intimée.

Version francaise du jugement de la Cour rendu
par

LE JUGE BINNIE — C’est la deuxieme fois que
nous sommes saisis de cette affaire. La premiére
fois, le promoteur immobilier appelant, Pacific
National Investments Ltd. (« PNI»), recherchait
la municipalité intimée en responsabilité contrac-
tuelle au motif que celle-ci avait rompu le contrat
qui les liait en modifiant, & mi-parcours des tra-
vaux, le zonage d’une partie de son bien-fonds d’une
superficie de 22 acres situé dans le secteur rive-
rain de Victoria. Par suite de cette modification, un
grand nombre d’immeubles résidentiels et de locaux
commerciaux, y compris des commerces de détail,
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and improvements, it had done so in exchange for an
implied undertaking by the City to keep the zoning
in place for a reasonable time to allow for comple-
tion of its project. By its down-zoning, the City had
broken an implied term of the contract that went
to the root of the arrangement between the parties.
This Court, in a majority judgment, rejected the
contractual claim on the basis that the municipal-
ity lacked the statutory authority to provide such an
implied undertaking, which was ultra vires, and that
its breach therefore could not give rise to an action
for damages (see Pacific National Investments
Ltd. v. Victoria (City), [2000] 2 S.C.R. 919, 2000
SCC 64). The matter was remitted to the trial
court to deal with the appellant’s alternative claim
of unjust enrichment. This lesser claim required
proof of a different set of facts and offered a much
reduced level of compensation because it viewed
the dispute from the perspective of the City’s gain
rather than (as'in the contract claim) the appellant’s

loss. The claim for unjust enrichment was upheld by

the second trial judge, Wilson J., but was reversed
by the British Columbia Court of Appeal. I would
allow the appeal, set aside the judgment of the
Court of Appeal and restore the trial judgment. In
my view, with respect, the municipality in these cir-
cumstances has no right in equity to retain the ben-
efit. of the extra works and improvements without
paying for them.

I. Facts

In the 1980s,. the provincial government and
the City of Victoria agreed on the desirability of
redeveloping, for residential and commercial uses,
approximately 200 acres of provincial Crown land
located on Victoria’s inner harbour. The area was
known as the Songhees lands (named after the First
Nation displaced for the railway and industry). The
(L3 il judge, Mackenzie 1., found that “{tihe City
had an intense interest in planning the redevelop-
ment of such a large, strategically located site in the

dont Paménagement dans le secteur riverain avait
été autorisé, n’avaient pu étre construits. Dans l'ac-
tion quelle a intentée contre la Ville, Pappelante a
soutenu qu’elle avait contracté 1'obligation de réali-
ser des travaux et des améliorations supplémentaires
d’une valeur de 1,08 million de dollars en contrepar-
tie de l'engagement tacite de la Ville & maintenir le
zonage pendant une période raisonnable afin que le
projet puisse étre mené a terme. Selon I'appelante,
en modifiant le zonage, la Ville a contrevenu 2 une
clause implicite du contrat qui était 2 la base méme
de T'accord intervenu entre elles. Les juges majori-
taires de notre Cour ont rejeté I'action contractuelle
au motif que la municipalité n’avait pas le pouvoir
Iégal de prendre un tel engagement tacite, jugé ultra
vires, et que I'inexécution ne pouvait donc fonder une
action en dommages-intéréts (voir Pacific National
Investments Ltd. c. Victoria (Ville), [2000] 2R.C.S.
919, 2000 CSC 64). Laffaire a été renvoyée en pre-
miere instance pour qu’il soit statué sur Pargument
subsidiaire fondé sur I'enrichissement sans cause. La
preuve requise était différente, et 'appelante ne pou-
vait espérer toucher qu'une indemnité de beaucoup
inférieure, le facteur déterminant étant le gain de la
Ville, et non la perte de l'appelante (comme pour
T'action contractuelle). Le juge du second proces, le
juge Wilson, a accueilli 'action fondée sur I'enrichis-
sement sans cause, mais sa décision a été infirmée
par la Cour d’appel de la Colombie-Britannique. Je
suis d’avis d’accueillir le pourvoi, d’annuler le juge-
ment de la Cour d’appel et de rétablir la décision du
juge de premiére instance. En toute déférence, jes-
time que, en I'espéce, la municipalité ne peut, sui-
vant equity, bénéficier des travaux et des améliora-
tions supplémentaires sans en payer le prix.

1. Faits

Dans les années 80, le gouvernement provin-
cial et la ville de Victoria ont convenu de 'opportu-
nité du réaménagement, a des fins résidentielles et

. commerciales, d’environ 200 acres d’un bien-fonds

de la Couronne provinciale situé dans le port inté-
rieur de Victoria. Il s'agissait des terres Songhees,
qui devaient leur nom 2 la Premiére nation déplacée
pour la construction du chemin de fer et le déve-
loppement industriel. Le juge du premier procés, le
juge Mackenzie, a conclu que [TRADUCTION] « [I]a
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harbour area close to downtown” ([1996] B.C.J. No.
2523 (QL), at para. 3). Amongst other things, the
City wanted to obtain additional parkland (closer
to 30 percent of the project instead of the 5 percent
ordinarily required), road improvements, walkways
and a new seawall, which were not necessitated
by the PNI project itself, but which would serve to
make the whole area more efficient and attractive.

The province was sympathetic to the City’s
concerns, as was the appellant, who first became
involved in the planning exercise in 1984 as a party
interested in eventually undertaking Phase II of
the project (22 acres) as a private development. It
was the appellant’s architect who contributed what
became the conceptual plan for the waterfront
development in 1985, long before any agreements
had been signed between the City and the provin-
cial Crown agency that owned the lands, British
Columbia Enterprise Corporation (“BCEC”). The
respondent argued that the appellant was a stranger
to the negotiations between the City and BCEC, and
that on a true interpretation of events, the Province
had volunteered the extra amenities to the City and
PNI had simply stepped into the shoes of BCEC.
This theory was rejected by Mackenzie J., who con-
cluded that the appellant was not a volunteer but a
profit-oriented developer who had been a full partic-
ipant in planning the project, including the efforts to
accommodate the City’s demand for extra amenities
(at para. 23):

... Tam satisfied that at all material times both the City
and BCEC expected that BCEC would sell phase 2 to
PNI, and that PNI would assume BCEC’s rights and obli-
gations with respect to phase 2 on the purchase.

The deVelopment of the Songhees lands pro-
ceeded in the following steps:

1. 'The City and BCEC entered into the Songhees
Master Agreement dated August 28, 1087.
BCEC itself proceeded with Phase I of the
project.

Ville avait grand intérét a planifier le réaménage-
ment d’'un site aussi vaste, stratégiquement situé
dans le secteur portuaire, prés du centre-ville »
([1996] B.C.J. No. 2523 (QL), par. 3). La Ville dési-
rait notamment obtenir une plus grande superficie
d’espaces verts (prés de 30 pour 100 au lieu des 5
pour 100 habituellement exigés), 'aménagement de
routes et de sentiers et la construction d’une nou-
velle digue. Ces éléments n’étaient pas nécessaires
en soi au projet de PNI, mais ils devaient rendre le
secteur plus fonctionnel et attrayant.

La province a accueilli favorablement les deman-
des de la Ville, tout comme 'appelante, qui a pris
part pour la premiere fois 4 I'exercice de planifica-
tion en 1984 en tant que partie intéressée a entre-
prendre un jour 'aménagement privé de la phase II
du projet (22 acres). C’est architecte de Pappelante
qui a établi ce qui devint en 1985 le plan concep-
tuel de 'aménagement du secteur riverain, soit bien
avant que n’'intervienne un accord entre la Ville et
la société d’Etat provinciale propriétaire des ter-
rains, British Columbia Enterprise Corporation
(« BCEC »). L'intimée fait valoir que l'appelante
n’a pas été partie aux négociations entre la Ville et
BCEC et que, suivant une juste interprétation des
faits, la province a offert les infrastructures supplé-
mentaires 2 la Ville, et PNI a simplement succédé a
BCEC. Le juge Mackenzie a rejeté cette thése. Selon
Iui, Pappelante n’était pas une partie désintéressée,
mais un promoteur immobilier désireux de réali-
ser un profit et ayant participé pleinement a la pla-
nification de I'aménagement, y compris aux efforts
visant a intégrer les infrastructures supplémentaires
demandées par la Ville (par. 23) :

[TRADUCTION] . . . je suis convaincu que, pendant toute
la période considérée, la Ville et BCEC s’attendaient
toutes deux & ce que BCEC vende la phase IT a PNI et
que, dés I'acquisition, PNI acquiére les droits de BCEC et
assume ses obligations relativement 2 la phase IL.

Voici quelles ont été les mesures prises en vue de
I'aménagement des terres Songhees :

1. La Ville et BCEC ont conclu le « Songhees
Master Agreement » (« accord-cadre ») en date
du 28 aoiit 1987. BCEC a entrepris pour sa part
I'aménagement de la phase I du projet.
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2.

6.

A restrictive covenant was registered against

title to the lands to prohibit building until appro-
priate servicing agreements had been entered
into between the appellant and the City and
subdivision plans had received City approval.

The appellant purchased the Phase ITlands from
BCEC conditional on zoning, park dedication,
a service agreement between the appellant and
the City, and formal subdivision approval.

‘The City enacted zoning bylaws to permit the

- appellant’s plans for the whole of Phase II to be
carried out, including the two water lots where
three-storey structures were to be built resting
on piles driven into the harbour bed, or possibly

free floating, with retail and commercial use on
the first floor, and residential condominiums on
the upper two floors.

Once BCEC’s rights and obligations had
been assigned to the appellant, the appellant

- and the City entered into the Songhees Phase
II' Subdivision Servicing Agreement, dated
January 29, 1988 which dealt with, amongst
other things, the extra works and improvements
which the parties have agreed cost about $1.08
million of the $2.5 million total service costs.
It was a condition precedent to the appellant’s
obligations that the City would re-zone the 22
acres from the existing (industrial) designa-
tion to permit residential and commercial uses
appropriate to carrying out the agreed upon
project.

The City registered a statutory right-of-way for
a public walkway around the perimeter of the
structures to be built on the water lots.

After reviewing the evidence, Wilson J. con-

cluded that the provision of the extra works and

2.

Un engagement de ne pas faire a été enregistré

contre le titre de propriété pour empécher toute

construction sur le bien-fonds jusqu’a la conclu-

sion entre I'appelante et la Ville de contrats de -
viabilisation appropriés et 'approbation par la

Ville des plans de lotissement.

Lappelante a acheté a8 BCEC le bien-fonds de
la phase IV, lacquisition étant subordonnée 2
I’adoption et au maintien du zonage, & 'amé-
nagement d’espaces verts, a la conclusion d’un
contrat de viabilisation entre I'appelante et la
Ville, ainsi qu’a I'approbation officielle du lotis-
sement. ' "

La Ville a adopté un réglement de zonage per-
mettant la réalisation des travaux projetés par
l'appelante pour P'ensemble de la phase II,
y compris les deux plans d’eau sur lesquels
devaient étre construites des structures de trois
étages reposant sur des pieux enfoncés dans
le lit du port, ou peut-étre sur une plate-forme
flottante, le premier étage étant réservé aux
commerces de détail et aux locaux commer-
ciaux, et les deuxiéme et troisiéme étages, aux
condominiums résidentiels.

Dés la cession a l'appelante des droits et des
obligations de BCEC, l'appelante et la Ville
ont conclu, le 29 janvier 1988, le « Songhees
Phase II Subdivision Servicing Agreement »
(« contrat de viabilisation des lots de la phase
I ») prévoyant notamment les travaux et les
améliorations supplémentaires dont les parties
estiment le coiit & 1,08 million de dollars sur les
- 2,5 millions de dollars prévus au total pour la
viabilisation. La prise en charge des obligations
de BCEC par Pappelante était subordonnée a
ce que la Ville modifie au préalable le zonage
(industriel) des 22 acres pour permettre 'amé-
nagement résidentiel et commercial projeté,

La Ville a enregistré un droit de passage 1égal
contre un sentier public longeant le périmetre

des ouvrages devant &tre construits sur les plans
d’eau. :

Apreés examen de la preuve, le juge du second

proces, le juge Wilson, a conclu que, pour les trois
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improvements, in the view of all three parties, was
inextricably bound up with retention of the zoning to
permit construction of the PNI project as planned:

... the provision that the plaintiff was to supply and
install certain works, commensurate with the develop-
ment contemplated, was inextricably bound up with the
provision that the development anticipated construction
of improvements pursuant to the defining by-laws. And
in this case, that meant two, three-storey improvements

. on the water.

((2002), 217 D.L.R. (4th) 248, at para. 5)

By 1993, the condominium residences on dry
land had been built, or were under developmen\t or at
least in contemplation and the appellant had already
earned a very substantial profit on its investment
with still other lands left to sell. The new residents
and others from the municipality were also pleased.
They had started to enjoy their new parks, cleaned
up vistas and walkways around the new seawall,
which had all been put in at the appellant’s expense.
As Mackenzie J. observed (at para. 16):

The City had allowed the developer to come in and pro-
vide substantial tangible benefits to the City in terms of

parks and other services at the developer’s cost in the

expectation that the development of the water lots as
then contemplated by the City, BCEC and PNI would be
allowed to proceed.

However, when the appellant applied for build-
ing permits to develop the two water lots, includ-
ing a marina, restaurants, shops, other commercial
uses, and two stories of residential condominiums
on the harbour, the local community objected, and
the matter became an issue in the pending munic-
ipal election. Following the election, the new City
Council, with one dissent, voted to down-zone the
two water lots to permit only one-storey commer-
cial buildings, thereby eliminating the two stories
of residential condominiums above. The appellant
complained that the down-zoning rendered develop-
ment of its water lots uneconomical.

parties, la réalisation des travaux et des améliora-
tions supplémentaires €tait inextricablement liée au
maintien du zonage permettant la construction pro-
jetée par PNI :

[TRADUCTION] . . . la clause selon laquelle la demande-
resse devait fournir et mettre en place certaines infra-
structures, en rapport avec I'aménagement projeté, était
inextricablement liée & celle prévoyant la construction
d’améliorations suivant le réglement pertinent, soit, en
Poccurrence, deux immeubles de trois étages sur les
plans d’eau.

((2002), 217 D.L.R. (4th) 248, par. 5)

En 1993, les condominiums sur terre ferme
avaient été construits, étaient en voie de I'étre ou
étaient A tout le moins projetés. L'appelante avait
déja réalis€ un profit assez considérable et elle dis-
posait encore de terrains & vendre. Les nouveaux
résidants et les autres habitants de la municipalité y
trouvaient également leur compte. Ils avaient com-
mencé a profiter de leurs nouveaux parcs, des vues
dégagées et des sentiers bordant la nouvelle digue, et
ce, grace aux dépenses engagées par 'appelante 2 cet
égard. Comme I'a fait remarquer le juge Mackenzie
(par. 16) :

[TRADUCTION] La Ville avait laissé le promoteur immo-
bilier aller de I'avant, et ce dernier lui avait conféré des
avantages tangibles importants — parcs et autres amé-

.nagements — a ses frais, s’attendant 2 ce que 'aménage-

ment des plans d’eau alors projeté par la Ville, BCEC et
lui-méme puisse se concrétiser.

Cependant, lorsque P'appelante a demandé les
permis de construction nécessaires a 'aménagement
des deux plans d’eau — construction d’une marina,
de restaurants, de boutigues, d’autres locaux com-
merciaux et de deux étages de condominiums rési-
dentiels dans le port —, la collectivité locale s’est
opposée a leur délivrance et le dossier est devenu
un enjeu de la campagne électorale municipale alors
en cours. Le nouveau conseil municipal élu a voté
(sauf une voix dissidente) la modification du zonage
des deux plans d’eau afin que seuls des immeubles
commerciaux d’un étage puissent y étre construits,
éliminant ainsi les deux étages supérieurs destinés
aux condominiums résidentiels. Lappelante a fait
valoir que, dans ces circonstances, 'aménagement
des plans d’eau n’était plus rentable.
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In its Statement of Claim filed on October 8, 1993,
the appellant alleged causes of action at common law

.. (breach of contract) and equity (unjust enrichment).

With respect to its contractual claim, the appellant
alleged that the Songhees Master Agreement was
subject to an implied term that the zoning permit-
ting the contemplated development to proceed would
be left in place for a reasonable period of time.
The City’s solicitor had expressed the view that
the project would proceed “in several stages over a
period of 10 to 12 years”. The common law cause
of action was allowed by Mackenzie J. He there-
fore found it unnecessary to address the claim for
unjust enrichment. His judgment in the appellant’s
favour was reversed by the British Columbia Court

. of Appeal. The reversal was affirmed as correct by

a majority judgment of this Court on December 14,
2000. Under the provincial law governing munici-
palities at the relevant time, the City did not have the
capacity to make and be bound by an implied term
to keep the zoning in place for a number of years
or to pay damages if it modified it. Our Court then
remitted the case “to trial on any unjust enrichment
argument that may exist” (para. 75).

H. Relevant Statutory Provisions

Local Government Act, R.S.B.C. 1996, c. 323

914 (1) Compensation is not payable to any person
for any reduction in the value of that person’s
" interest in land, or. for any loss or damages that
result from the adoption of an official commu-
nity plan or a bylaw under this Division or the
issue of a permit under Division 9 of this Part.

(2) Subsection (1) does hot apply where the bylaw
under this Division restricts the use of land to a
public use.

Land Title Act, R.S.B.C. 1979, c. 219

215, ...

(3) Where an instrument contains a covenant regis-
trable under this section, the covenantee is binding on

Dans la déclaration qu'elle a déposée le 8 octo-
bre 1993, 'appelante a invoqué des causes d’action
en common law (rupture de contrat) et en equity
(enrichissement sans cause). En ce qui concerne
Paction contractuelle, elle a plaidé que Iaccord-
cadre comportait une clause implicite selon laquelle
le zonage autorisant aménagement projeté serait
maintenu pendant une période raisonnable. avocat
de la Ville avait opiné que la réalisation du projet
[TRADUCTION] « se ferait en plusieurs étapes sur
une période de 10 a 12 ans ». Le juge Mackenzie
a fait droit 4 la cause d’action en common law et
conclu de ce fait qu’il n’était pas nécessaire de sta-
tuer sur Pallégation d’enrichissement sans cause.
Cette décision a ét€ infirmée par la Cour d’appel de

la Colombie-Britannique, puis par les juges majori- |

taires de notre Cour le 14 décembre 2000. Sous le
régime du droit provincial régissant les municipa-
lités a I'époque considérée, la Ville ne pouvait s’en-
gager tacitement 2 maintenir le zonage pendant un

certain nombre d’années et & payer des dommages-

intéréts si elle le modifiait. Notre Cour a ensuite ren-
voyé€ laffaire « en premiére instance pour [qu'elle
soit] examinée relativement a tout argument éven-
tuel d’enrichissement sans cause » (par. 75).

II. Dispositions législatives pertinentes

Local Government Act, R.S.B:C. 1996, ch. 323

[TRADUCTION]

914 (1) Nuln’adroit 2 une indemnité pour la diminution
de la valeur d’un bien-fonds ou pour tout
préjudice ou perte résultant de 1’adoption d’un
plan d’urbanisme ou d’un réglement en vertu
de la présente section ou de la délivrance d’un
permis en application de la section 9 de la
présente partie.

(2) Le paragraphe (1) ne s’applique pas lorsque le

réglement pris en vertu de la présente section’

prévoit qu’un bien-fonds ne peut &tre utilisé
qu’a des fins publiques.

Land Title Act, R.S.B.C. 1979, ch. 219

[TRADUCTION]
215\ [

(3) Lorsqu’un acte renferme un engagement suscep-
tible d’enregistrement en application du présent article,
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the covenantee and his successors in title, notwithstand-
ing that the instrument or other disposition has not been
signed by the covenantee.

III. Judicial History

A. Supreme Court of British Columbia ((2002),
217 D.L.R. (4th) 248)

Wilson J. adopted the findings of fact from the
earlier trial. Then, having regard to the outcome of
the appeal to this Court, he found that the parties had
proceeded on a mistaken assumption that the zoning
would not change in a manner that would substan-
tially and adversely affect the development before
the plaintiff developer had a reasonable opportunity
to implement the whole of Phase II, and a parallel
mistake of law, i.e., that the City had the capacity

‘to make such a contractual commitment. The extra

works and improvements carried out by the appel-
lant were in excess of works which the respondent
could lawfully have demanded. He accepted the evi-
dence that the excess work the appellant did as a
result of the mistake was worth $1.08 million.

Wilson J. found that the City had been enriched
by the extra works and improvements which, but for
the mistake, it would not have received.. The appel-
lant had suffered a corresponding deprivation. He
then found there was no juristic reason for the City
to retain the benefit without accounting to the appel-
lant. He therefore gave judgment for the appellant
for $1.08 million with interest at registrar’s rates
from time to time commencing October 1, 1993 to
the date of his judgment, being May 7, 2002.

B. Court of Appeal of British Columbia (Southin,
Braidwood and Hall JJ.A.) (2003), 223 D.L.R.
(4th) 617) ‘ '

Southin J.A. for the court found the claim con-
cerning unjust enrichment to be misconceived. She
agreed that the criteria for a finding of unjust enrich-
ment were the enrichment of the person claimed
against, a corresponding deprivation of the claim-
ant and the absence of any juristic reason for retain-
ing the enrichment. Applying these criteria to the

celui-ci lie le bénéficiaire de Pengagement et ses succes-
seurs méme §’il n’a pas.signé P'acte ni aucun autre acte
d’aliénation.

" Il Historique des procédures judiciaires

A. Cour supréme de la Colombie-Britannique

((2002), 217 D.L.R. (4th) 248)

Le juge Wilson a fait siennes les conclusions de
fait tirées lors du premier proces. Puis, compte tenu
de Fissue du pourvoi interjeté devant notre Cour, il
a estimé que les parties avaient agi en supposant a

~ tort que le zonage ne serait pas modifi€ de facon a

compromettre sensiblement le projet avant que I'ap-
pelante n’ait eu la possibilité raisonnable de mener a
terme 'aménagement de la phase II en entier et, sur

.le plan du droit, que la Ville était 1également habili-

tée a prendre un engagement contractuel en ce sens.
L'intimée n’aurait pu légalement exiger les travaux
et les améliorations supplémentaires effectués par
Pappelante. Le juge a ajouté foi a la preuve selon
laquelle la valeur des travaux et des améliorations
réalisés sur le fondement de ’hypothése erronée
s’élevait a 1,08 million de dollars.

Le juge Wilson a conclu que la Ville s*était
enrichie a proportion des travaux et des améliora-
tions supplémentaires que, n’elit été I'erreur com-
mise, elle n'aurait jamais obtenus, 'appelante s’étant
appauvrie corrélativement. Il a ensuite estimé
qu’aucun motif juridique ne justifiait la Ville de con-
server I'avantage sans indemniser I'appelante. Il a
donc accueilli la demande et ordonné le versement &
lappelante de 1,08 million de dollars, plus I'intérét
calculé aux taux établis périodiquement par le regis-

traire, du 1°" octobre 1993  la date du jugement, soit

le 7 mai 2002.

B. Cour d’appel de la Colombie-Britannique (les
Juges Southin, Braidwood et Hall) ((2003), 223
D.L.R. (4th) 617)

S’exprimant au nom de la Cour d’appel, la juge
Southin a conclu que l'allégation d’enrichissement
sans cause n’était pas fondée. Elle a convenu que les
criteres applicables a 'enrichissement sans cause
étaient U'enrichissement du défendeur, appauvris-
sement corrélatif du demandeur et I'absence de tout
motif juridique de conserver 'avantage. Apres les
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facts, Southin J.A. concluded that there was no dep-
rivation. The extra works were “part and parcel of

‘the consideration [the appellant] gave for the. ben-

efit which it received under the agreements. There
is no true correspondence between the asserted
enrichment and the asserted deprivation, that is
to say, the downzening of the two water lots”
(para. 25). Not only was there no deprivation, but
even if there was, “the juristic reason for what the
appellant did in 1993 is that the Legislature had con-
ferred upon it the power to do the act of downzon-
ing. The by-law is of the same force and effect as if
it had been enacted by the Legislature itself and pro-
vides a complete answer to any and all claims aris-
ing out of it” (para. 26). Accordingly, the appeal was
allowed and the action was dismissed.

IV. Analysis

The doctrine of unjust enrichment provides an
equitable cause of action that retains a large meas-
ure of remedial flexibility to deal with different cir-
cumstances according to principles rooted in fair-
ness and good conscience. This is not to say that it
is a form of “*palm tree’ justice” (Peel (Regional
Municipality) v. Canada, [1992] 3 S.CR. 762, at
p- 802) that varies with the temperament of the sitting
judges. On the contrary, as the Court recently reaf-
firmed in Garland v. Consumers’ Gas Co., [2004]
I' S.C.R. 629, 2004 SCC 25, a court is to follow an
established approach to unjust enrichment predi-
cated on clearly defined principles. However, their
application should not be mechanical. Iacobucci J.
observed that “this is an equitable remedy that will
necessarily involve discretion and questions of fair-
ness” (para. 44).

As accepted by the courts in British Columbia,
the test for unjust enrichment has three elements:
(1) an enrichment of the defendant; (2) a cor-
responding deprivation of the plaintiff; and (3)
an absence of juristic reason for the enrichment

- (Rathwell v. Rathwell, [1978] 2 S.C.R. 436, at p. 455;

Pettkus v. Becker, [1980] 2 S.CR. 834, at p. 848;

avoir appliqués aux fait de I'espéce, la juge Southin
a conclu a l'absence d’appauvrissement: les tra-
vaux supplémentaires [TRADUCTION] « faisaient
partie intégrante de la contrepartie versée. par I'ap-
pelante pour obtenir I'avantage que lui conféraient
les accords. Il n’y avait pas de véritable corrélation
entre I'enrichissement et 'appauvrissement allégués,
soit, dans ce dernier cas, la modification du zonage
des deux plans d’eau » (par. 25). Non seulement il
n’y avait pas eu d’appauvrissement, mais méme s’il
y en avait eu un, [TRADUCTION] « le motif juridique
pour lequel I'appelante avait agi comme elle I'avait
fait en 1993 résidait dans le pouvoir de modifier le
zonage que lui avait conféré le législateur. Le régle-
ment était tout aussi exécutoire que §’il avait été pris
par le législateur lui-méme et il permettait de régler
entiérement tout litige découlant de son application »
(par. 26). En conséquence, I'appel a été accueilli, et
Paction rejetée.

IV. Analyse

L'enrichissement sans cause est une cause d’ac-
tion en equity qui offre une grande souplesse dans
les réparations susceptibles d’étre accordées dans
différentes circonstances selon des principes fondés
sur I'équité et la bonne conscience. Il ne s’agit pas
pour autant d’une forme de « justice au cas par cas »
(Peel (Municipalité régionale) ¢. Canada, [1992]
3 RC.S. 762, p. 802) dépendante de I’humeur des
juges appelés a se prononcer. Au contraire, comme
notre Cour I'a rappelé récemment dans Garland c.
Consumers’ Gas Co., [2004] 1 R.C.S. 629, 2004
CSC 25, en matiére d’enrichissement sans cause, le
tribunal doit suivre une méthode établie s’appuyant
sur des principes clairs. Cependant, 'application de.
ces principes ne doit pas étre machinale. Le juge
Tacobucci a signalé qu'« il s’agit d’un recours en
equity qui fait nécessairement intervenir un pouvoir
discrétionnaire et des questions d’équité » (par. 44).

Les tribunaux de la Colombie-Britannique ont
statu€ que pour qu’il y ait enrichissement sans cause,
trois conditions doivent é&tre réunies : (1) enrichisse-
ment du défendeur; (2) appauvrissement corrélatif
du demandeur; (3) absence de tout motif juridique
justifiant Penrichissement (Rathwell c. Rathwell,
[1978] 2 R.C.S. 436, p. 455; Pettkus c. Becker,
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Peter v. Beblow, [1993] 1 S.C.R. 980, at p. 987; Peel,
supra, at p. 784; Garland, supra, at para. 30).

A. Was There Enrichment of the City?

The existence of an enrichment to the defend-
ant is governed by “a straightforward economic
approach” (Peter, supra, at p. 990). An enrichment
may “connot[e] a tangible benefit” (Peel, supra, at
p- 790), or it can be relief from a “negative”, such
as saving the defendant from an expense he or she
would otherwise have been required to make.

In this case, the City obtained $1.08 million worth
of roads, parkland and walkways and a new seawall,
wholly at the appellant’s expense. These works and
improvements were in excess of what the City could
lawfully demand under s. 989 of the Municipal Act,
R.S.B.C. 1979, c. 290. Mr. Clive Timms, the prin-
cipal witness on behalf of the City, acknowledged
that it was “beyond the authority of the approving
officer to require [the extra works] under what we
have characterized as a simple subdivision”.

The City now argues that these extra works and
improvements are not really a benefit because they
were built on what was then provincial Crown land,
and their upkeep by the City costs about $40,000
per year. The City’s portrayal of itself as a victim of
the appellant’s generosity is not credible. The trial
judge at the original trial, Mackenzie J., found as a
fact that the City had pushed hard to obtain the extra
amenities whose cost of upkeep it now grumbles
about. Mackenzie J. noted, at para. 20, that “[t]he
City wanted planned development with services,
parks and other amenities at no cost to the City tax-
payers.” The City insisted on a restrictive covenant
that prevented any construction until the subdivi-
sion plans had been approved and servicing agree-
ments entered into, and it was the City that required
the appellant as successor in title to assume BCEC’s
commitments for services, works and improvements
beyond those it could lawfully have demanded
(para. 23, per Mackenzie J.). On this point the
Restatement of the Law of Restitution: Quasi
Contracts and Constructive Trusts (1937), at p. 12,

[1980] 2 R.C.S. 834, p. 848; Peter c. Beblow, [1993]
1 R.C.S. 980, p. 987; Peel, précité, p. 784; Garland,
précité, par. 30).

A. Ya-t-il eu enrichissement de la Ville?

Une «analyse économique-simple » s’applique
pour déterminer s’il y a eu enrichissement du défen-

deur (Peter, précité, p. 990). Lenrichissement peut

« connote[r] un avantage tangible » (Peel, précité,
p. 790) ou étre « négatif », par exemple en épar-
gnant au défendeur une dépense a laquelle il aurait
été tenu.

En l'espéce, la Ville a obtenu, entiérement aux
frais de I'appelante, des routes, des espaces verts,
des sentiers et une nouvelle digue d’une valeur
de 1,08 million de dollars. Ces travaux et amélio-
rations allaient au-dela de ce que la Ville pouvait
légalement exiger en application de 'art. 989 de la
Municipal Act, R.S.B.C. 1979, ch. 290. Principal
témoin de la Ville, M. Clive Timms a reconnu que
[TRADUCTION] « le responsable de I'autorisation ne
pouvait exiger [les travaux supplémentaires] dans
le cadre de ce que nous avons considéré comme un
simple lotissement ».

La Ville prétend aujourd’hui que ces travaux et

améliorations supplémentaires ne constituent pas

véritablement un avantage puisqu’ils ont été réalisés
sur des terres qui appartenaient alors & la Couronne
provinciale et que I'entretien de ces infrastructures
lui cofite chaque année environ 40 000 $. La Ville
ne peut sérieusement prétendre étre victime de
la générosité de P'appelante. Le juge du premier
proces, le juge Mackenzie, a tiré la conclusion de
fait que la Ville avait beaucoup insisté pour obtenir
les infrastructures supplémentaires dont elle déplore
aujourd’hui le coiit d’entretien. Au par. 20 de ses
motifs, il a relevé que [TRADUCTION] « [l]a Ville
voulait un aménagement planifi€ avec services, parcs
et autres infrastructures dont bénéficieraient gratui-
tement les contribuables. » La Ville avait exigé un
engagement de ne pas faire empéchant toute cons-
truction jusqu’a I'approbation des plans de lotisse-
ment et la conclusion de contrats de viabilisation.
C’est elle qui a insisté pour que P'appelante, en suc-
cédant a BCEC, prenne a sa charge les obligations
de celle-ci relatives a la viabilisation ainsi qu’aux
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makes the useful comment that “[a] person confers
a benefit upon another if he . .. performs services
beneficial to or at the request of the other” (empha-
sis added).

The City argues that while the extra works and

. improvements “may benefit either PNI as a devel-
-oper or the neighbourhood and the community,

it does not benefit the Corporation of the City of
Victoria” (emphasis in original). However, it was
the City that contracted with the appellant for own-
ership of “the Works”, wherever built, under clause
11(c) of the Songhees Phase II Subdivision Servic-
ing Agreement, dated January 29, 1988, which pro-
vides:

Save and except those works installed for public utility
companies, the Works shall be and remain the absolute
property of the City when accepted in writing by the City
Engineer. [Emphasis added.] '

The City’s present argument that the extra works

- and improvements it demanded are not an enrich-

ment but something of a burden should be rejected.

B. Did the Appellant Suffer a Corresponding
Deprivation?

Using the straightférward economic - approach,
the appellant suffered a corresponding deprivation of
$1.08 million. The appellant was required to spend

~ funds to provide the amenities and had to give up the
. extra parkland out of the lands they had purchased.

No other person or entity contributed to the enrich-
ment. In these circumstances, as Cory J. put it in
Peter, supra, at p. 1012, “I would have thought that if
there is enrichment, that it would almost invariably

~ follow that there is a corresponding deprivation suf-

fered by the person who provided the enrichment.”

travaux et aux améliorations qui étaient en sus de ce
quelle pouvait 1également exiger (le juge Mackenzie,
par. 23). A cet &gard, un commentaire pertinent
figure a la p. 12 de Touvrage intitulé Restatement
of the Law of Restitution : Quasi Contracts and
Constructive Trusts (1937) : [TRADUCTION] « [u]ne
personne confére un avantage & une autre lors-
quelle [. . .] fournit des services qui sont utiles &
Pautre personne ou dont celle-ci a fait la demande »
(je souligne). ‘

La Ville prétend que les travaux et les amélio-
rations supplémentaires [TRADUCTION] « peuvent
bénéficier a PNI a titre de promoteur immobilier
ou a la collectivité, mais qu’ils ne bénéficient pas
a la Corporation de la ville de Victoria » (souligné
dans T'original). Or, c’est la Ville qui, dans P'accord
conclu avec Yappelante, s’est attribué la propriété
des «infrastructures » ou qu'elles soient construi-
tes. Dalinéa 11c) du contrat de viabilisation des lots
de la phase II en date du 29 janvier 1988 prévoit en
effet :

[TRADUCTION] A Pexception de celles qui sont destinées
aux services publics, les infrastructures sont et demeu-
rent Pentiére propriété de la Ville dés leur acceptation
écrite par 'ingénieur de la Ville. [Je souligne.]

Il y a lieu de rejeter Pargument que formule
avjourd’hui la Ville, savoir que les travaux et les
améliorations supplémentaires quelle a exigés ne
constituent pas un enrichissement, mais une sorte
de fardeau.

B. Y a-t-il eu appauvrissement corrélatif de Uap-
pelante?

L’analyse économique simple révéle que I'appe-
lante s’est appauvrie corrélativement de 1,08 million
de dollars. L'appelante a dii contribuer financiére-
ment a la mise en place des infrastructures et four-
nir les espaces verts supplémentaires 3 méme les
terres qu’elle avait acquises. Aucune autre personne
physique ou morale n’a contribué a I'enrichissement.
Dans ces circonstances, comme I’a dit le juge Cory
dans l'arrét Peter, précité, p. 1012, «jaurais cru
qu'un enrichissement donnerait presque invariable-
ment lieu & un appauvrissement correspondant de la
personne qui a contribué a I'enrichissement. »
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The City claims that the appellant had already
turned a handsome profit on the project even without
development of the two water lots. So it did, but that
is beside the point. The question here is not whether
the developer made a success of its project gener-

ally, but whether it suffered a detriment correspond-
‘ing to the City’s enrichment. The appellant is not

required to subsidize city amenities from the prof-
its earned elsewhere on the project in the absence
of some legal requirement. The significance of the
Servicing Agreement in this respect is an issue to be
considered at the third stage.

C. Is There a Juristic Reason to Deny Recovery to
the Appellant?

This branch of the test for unjust enrichment is
pivotal, for as M¢Lachlin J. observed in Peter, supra,
at p. 990:

It is at this stage that the court must consider whether
the enrichment and detriment, morally neutral in them-
selves, are “unjust™.

The use of the expression “juristic reason” in
this connection emphasizes that “unjust” is to be
addressed as a matter of law and legal reasoning

rather than a free-floating conscience that may risk -
being overly subjective; see L. Smith, “The Mystery

of Juristic Reason’ (2000), 12 S.C.L.R. (2d) 211,
at p. 219. This third step has to some extent been
redefined and reformulated in Garland, supra, at
paras. 44-46. There are now two stages to the juris-
tic reason inquiry. At the first stage, a claimant (here
the appellant) must show that there is no juristic
reason within the established categories that would
deny it recovery. The established categories are the
existence of a contract, disposition of law, donative
intent, and “other valid common law, equitable or
statutory obligatio[n]” (Garland, at para. 44). The
categories may be added to over time (para. 46). On
proving that none of these limited categorical rea-
sons exist to deny recovery, the plaintiff (here the
appellant) will have made out a prima facie case
of unjust enrichment. It will have demonstrated “a
positive reason for reversing the defendant’s enrich-
ment” (Smith, supra, at'p. 244).

La Ville fait valoir que 1’appelante a réalisé un
profit considérable sans méme avoir aménagé les
deux plans d’eau. Soit, mais ¢a n’a rien a voir. Il
ne s’agit pas de savoir si, en général, le promoteur
immobilier a vu son projet couronné de succes, mais
bien s’il a subi un désavantage corrélatif a Penrichis-
sement de la Ville. Sauf obligation légale de le faire,
I'appelante n’a pas a subventionner les infrastructu-
res de la ville par prélévement sur ses profits prove-
nant d’autres parties du projet. La portée du contrat
de viabilisation a cet égard doit &tre examinée 2 la
troisiéme étape.

C. Existe-t-il un motif juridique justifiant le refus
d’indemniser l'appelante?

Ce volet du critére de I'enrichissement sans cause
est le plus important. Comme I'a fait observer la juge
McLachlin dans Varrét Peter, précité, p. 990 :

C’est a cette étape que le tribunal doit vérifier si Penri-
chissement et le dé€savantage, moralement neutres en soi,
sont « injustes ».

Vu l'exigence d’un « motif juridique », « injus-
tes » ou « sans cause » renvoie au droit et au raison-
nement juridique, et non a une conscience morale &
géométrie variable susceptible d’étre trop subjective;
voir L. Smith, « The Mystery of “Juristic Reason” »
(2000), 12 S.C.L.R. (2d) 211, p. 219. Cette troisiéme
étape a €té, dans une certaine mesure; redéfinie et
reformulée dans arrét Garland, précité, par. 44 a
46. Elle se scinde désormais en deux. Dans un pre-
mier temps, le demandeur (en l'occurrence Iap-
pelante) doit démontrer quaucun motif juridique
appartenant a une catégorie établie ne justifie le
refus de I'indemniser. Les catégories établies sont
le contrat, la disposition légale, 'intention libérale
et «les autres obligations valides imposées par la
common law, 'equity ou la loi » (Garland, par. 44).
D’autres catégories peuvent s’ajouter au fil du temps
(par. 46). S’il prouve quwaucun motif appartenant a
ces catégories bien circonscrites ne justifie le défen-
deur de refuser de 'indemniser, le demandeur (en
Poccurrence I'appelante) aura alors établi 'enrichis-
sement sans cause prima facie. Il aura prouveé l'exis-
tence [TRADUCTION] « d’un motif concret d’annu-
ler 'enrichissement du défendeur » (Smith, loc. cit.,
p. 244).
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Although this formulation requires the plaintiff
to prove a negative, the task is made manageable by
the limited number of categories, and it is only fair
to put on the claimant the onus of proving the essen-
tial elements of its cause of action.

At the second stage, the onus shifts to the defend-

ant (here the respondent City), who must rebut the .

prima facie case by showing that there is some other
valid reason to deny recovery. In the absence of a
convincing rebuttal, the transfer of weaith will be
reversed. According to Garland, it is at this stage
that the court should have regard to the reason-
able expectation of the parties and public policy
considerations. However, as lacobucci J. added, at
para. 46:

The point here is that this areais an evolving one and that
further cases will add additional refinements and devel-
opments.

With respect to the absence of a valid juris-

_tic reason in this case, the second trial judge was

emphatic (at para. 17):

There is no juristic reason for the City to retain the

benefits without accounting to the plaintiff. I think it
would be against conscience to have that result obtain,

I turn then to whether the appellant has demon-
strated that the established categories do not apply.

(1) Stage One: The Established Categories
(a) Contract '

In the usual course, the existence of a contract,
such as was made by the parties to this appeal, would
be a complete answer to the claim for unjust enrich-
ment. The City relies on four contracts, namely
(1) the purchase agreement between the appellant
and BCEC; (ii) the subdivision servicing agree-
ment; (iii) the assumption agreement; and (iv) the
Songhees Master Agreement. There is no doubt that
the parties were entitled to enter into agreements
respecting the development of the 22-acre site,
and that the project would not have been allowed
to proceed without the appellant contributing to
the City appropriate works and improvements. The

- Bien que cette formulation oblige le demandeur &
prouver I'inexistence de quelque chose, sa tiche est
rendue possible par le nombre limité des catégories,
et ce n’est que justice qu’il lui incombe d’établir les
€léments essentiels de sa cause d’action.

Dans un deuxiéme temps, il appartient au défen-
deur (en l'occurrence la Ville intimée) de réfuter la
preuve prima facie en avangant un autre motif vala-

~ ble de refuser I'indemnisation. S’il ne le fait pas de

maniére convaincante, il y a lieu d’annuler le trans-
fert de richesse. Suivant Parrét Garland, c’est A cette
étape que le tribunal doit tenir compte des attentes
raisonnables des parties et des considérations d’in-
térét public. Le juge Iacobucci a toutefois ajouté au
par. 46 :

I1 faut comprendre ici que ce domaine est en évolution et
que d’autres précisions et innovations résulteront d’affai-
res ultérieures.

Le juge du second proces a été on ne peut plus
clair en ce qui concerne I'absence de motif juridique
valable en I’espece (par. 17) :

[TRADUCTION] Aucun motif juridique ne justifie
la Ville de conserver les avantages sans indemniser la

demanderesse. Je crois que la conscience morale le lui
défend.

Je me penche a présent sur la question de savoir

si P'appelante a démontré que les catégories établies

ne s’appliquent pas.

(1) Premiere étape : les catégories établies

a) Contrat

Habituellement, 'existence d’un contrat comme
celui quont signé les parties au présent pourvoi
suffit a elle seule a sceller I'issue d’une action fondée
sur l'enrichissement sans cause. La Ville invoque’
I'existence de quatre contrats: (i) la convention
d’achat entre I'appelante et BCEC; (ii) le contrat de
viabilisation des lots; (iii) la convention de prise en
charge; (iv) I'accord-cadre. Nul doute qu’il était loi-
sible aux parties de contracter pour 'aménagement
du bien-fonds de 22 acres et que le projet n’aurait

. pu voir le jour si I'appelante n’avait pas fourni 3

la Ville les travaux et les améliorations appropriés.
Or, la ville a exigé davantage que ce que prévoyait
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.préblem is that the City insisted on receiving more
. than s. 989 of the Municipal Act permitted it to ask

for, and in exchange, as found in the first trial, it
offered an implied undertaking regarding zoning
that it was not authorized to give. The development
agreements therefore included a perfectly valid
core, which has been carried out by all parties, but
we are now required to address the extra works and
improvements demanded by the City and given by
the appellant in exchange for guaranteed zoning.
The City successfully argued in the first appeal to

. this Court that the sale of zoning was ultra vires its
powers, and therefore incapable of giving rise to a.

cause of action for.breach of contract. The logical
conundrum for the City at this stage is that it is the
very elements of the contract the City demonstrated
were ultra vires (extra services for guaranteed
zoning) that it now argues are the juristic reason for
its just retention of $1.08 million in improvements
“at no cost to the City taxpayers” (Mackenzie J., at
para. 20). In my opinion, it is not open to the City
to rely on the contractual arrangements, which in
their relevant parts flowed from the City’s ultra vires
demand, to defeat the appellant’s claim on the par-
ticular facts of this case.

The trial judge found the “extra” works and under-
takings given in exchange for the ultra vires zoning
commitment to be clearly separate and identifiable.
The cost was $1.08 million. There is therefore no
difficulty on the facts in distinguishing between the
City’s lawful entitlement and the ultra vires extras.

The agreements have been carried into execution
by the appellant, who no longer seeks to enforce
the ultra vires provisions. The question is whether
equity will take into account the ultra vires nature of
the City’s demand, which is the root of the legal dif-
ficulties that followed, in determining whether the
contract of which it forms a central part is fatal to
the appellant’s claim in unjust enrichment.

The general rule, of course, is that it is not the
function of the court to rewrite a contract for the

lart. 989 de la Municipal Act et, en échange, comme
Fa conclu le juge du premier proces, elle a pris un
engagement implicite qu'elle n’avait pas le pou-
voir de prendre relativement au zonage. Les con-
ventions relatives & 'aménagement conféraient aux
parties des obligations parfaitement valides dont
elles se sont acquittées, mais nous devons mainte-
nant nous pencher sur les travaux et les améliora-
tions supplémentaires exigés par la Ville et fournis
par l'appelante en contrepartie de I'assurance que
le zonage serait maintenu. Dans le cadre du pre-
mier pourvoi, notre Cour a fait droit 4 I'argument
de la Ville selon lequel cette assurance était ultra
vires de ses pouvoirs et, partant, ne pouvait faire
naftre une cause d’action fondée sur I'inexécution
de contrat. Pourtant, la Ville invoque aujourd’hui
les éléments mémes du contrat dont elle a établi le
caractere ultra vires (infrastructures supplémentai-
res contre maintien du zonage) comme motif juridi-
que justifiant la conservation d’améliorations d’une
valeur de 1,08 millions de dollars [TRADUCTION]
« sans qu’il en cofite un sou aux contribuables » (le
juge Mackenzie, par. 20). Vu les faits de I'espece,
la Ville ne peut & mon sens opposer a I’allégation de
I'appelante les conventions dont les éléments perti-
nents découlaient de ses exigences ultra vires.

Le juge de premiére instance a conclu que les
travaux et -les améliorations « supplémentaires »
en contrepartie desquels avait été pris 'engagement
ultra vires relatif au zonage étaient clairement dis-
tincts et identifiables. Leur cofit s’élevait & 1,08 mil-
lion de dollars. Il n’est donc pas difficile de distin-
guer entre ce a quoi la Ville avait légitimement droit
et ce qui était ultra vires.

L’appelante a exécuté les conventions et ne cher-
che plus a faire appliquer les dispositions ultra vires.
La question est de savoir si, en equity; il faut tenir
compte de la nature ultra vires de la demande de
la Ville, qui est & Vorigine des démélés juridiques
subséquents, pour déterminer si le contrat dont cette
demande constitue un €lément central fait échec 2
Paction de l'appelante fondée sur I'enrichissement
sans cause.

En régle générale, il n’appartient évidemment
pas au tribunal de réécrire le contrat a la place des
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parties. Nor is it their role to relieve one of the par-
ties against the consequences of an improvident
contract. None of that arises in this case. The ques-

-tion here, more precisely, is whether the City can

be permitted in the first appeal to argue that it is
absolved by the doctrine of ultra vires from any
contractual responsibility to carry out the zoning
obligations (that the trial court found it had under-
taken to the appellant on the basis of a common
mistake) and then in this appeal, in the same lit-
igation (albeit in relation to a different canse of
action), permitted to succeed on the basis that the
same contract constitutes a juristic reason to obtain
the extra works and improvements without paying

for them. In my view, the City’s success in the

2000 appeal knocked out of contention the juristic
reason (the contractual provisions) on which it pri-
marily relies in this appeal. I say that for two rea-
sons. First, as a matter of equity, it is not necessary
for the appellant in this action to try and set aside
the entirety of its contractual arrangements with
the City. It need only isolate the provisions relat-

ing to the ultra vires demand, and show why the

City ought not to be allowed to rely on them as a
defence to a claim in unjust enrichment. Secondly,
the trial judge found that the ultra vires arrange-
ments rested on a common mistake. Both the City
and the appellant assumed the City had the legal
authority to make zoning commitments the City
did not possess. The finding of common mistake
is important to the appellant’s claim to recover the
cost of the extra works and improvements. If there
had been just the ultra vires transaction without
the added element of common mistake, it would

- have been a different case and the outcome would

not necessarily be the same.

(@) The Fruit of the Ultra Vires Demand

In many cases, no doubt, municipalities make
demands that are not strictly authorized and devel-
opers do what they are asked to do because in the
end they get the zoning they want. There is no
suggestion that in the ordinary case such arrange-
ments should be unwound on the basis of the doc-
trine of unjust enrichment. This case is different.

parties ni de soustraire "une d’elles aux conséquen-
ces d’'un engagement pris 2 la légere. Tel n’est pas
T'objet du présent pourvoi. La question qui se pose
plus précisément en ’espéce est de savoir si la Ville
pouvait prétendre, dans le cadre du premier pour-
voi, que la doctrine de T'ultra vires la soustrayait
a toute obligation contractuelle relative au zonage
(quelle avait contractée, selon le juge de premiére
instance, sur le fondement d’une erreur commune),
puis avoir gain de cause dans le présent pourvoi,
toujours dans la méme affaire (mais relativement
a une autre cause d’action), en affirmant que le
contrat en question constitue un motif juridique la
justifiant de conserver les travaux et les améliora-
tions supplémentaires sans en payer le prix. A mon
avis, la victoire de la Ville en 2000 a fait tomber
le motif juridique (les dispositions contractuelles)
sur lequel elle s’appuie principalement aujourd’hui,
et ce, pour deux raisons. Premiérement, en equity,
I'appelante n’a pas a écarter toutes les conventions
conclues avec la Ville. Il lui suffit d’isoler les dis-
positions liées a la demande ultra vires et de mon-
trer pourquoi la Ville ne devrait pas étre admise
a les invoquer pour réfuter I'enrichissement sans
cause. Deuxiemement, le juge de premiére instance
a conclu que les accords ultra vires reposaient sur
une erreur commune aux deux parties. Tout comme
I'appelante, la Ville a supposé qu'elle était 1égale-
ment habilitée a prendre un engagement en matiére
de zonage, ce qui n’était pas le cas. L'erreur com-
mune est importante pour ce qui est du recouvre-
ment du coilt des travaux et des améliorations sup-
plémentaires par l’appelante. La situation aurait
été différente si nous avions été uniquement en
présence d’une opération ultra vires, sans que ne
s’y ajoute Perreur commune, et I'issue n’aurait pas
nécessairement été la méme.

(i) La conséquence de la demande ultra vires

Dans bien des cas, il ne fait aucun doute que les
municipalités formulent des demandes qu'elles ne
sont pas, a strictement parler, autorisées a faire et
que les promoteurs s’y plient parce qu’ils obtiennent
en fin de compte le zonage voulu. Nul ne prétend
que ces accords devraient normalement étre écartés
sur le fondement de I'enrichissement sans cause. La
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As Mackenzie J. observed after the first trial (at
para. 17):

In short, everyone involved miscalculated. What are the
legal consequences of this imbroglio?

To which Wilson J., presiding at the second trial,
added, somewhat darkly (at para. 4):

The plaintiff failed to adhere to the admonition, “put not
your faith in princes”, and must now accept the conse-
quences. ’

Recognizing, as the trial judge did, that the
source of the problem in this case is the City’s ultra
vires demand for works and improvements to which
it was not entitled, one approach is to sever from the
contractual arrangements the exchange of promises
that flowed from that initial ultra vires demand.

It is true that these commercial agreements are,
as one would expect, complex, and do not readily
lend themselves to “blue-pencil” deletions. We are
dealing, however, with an equitable cause of action,
and equity looks to substance rather than to form.
As stated earlier, a characteristic of the doctrine
of unjust enrichment is the flexibility of remedies.
Here the substance of the problem to be remedied
is clearly identified. The respondent is sitting on
$1.08 million worth of improvements which have
been found to be the fruits of an ultra vires demand.
The remedy sought is simply to reverse the wrongful
transfer of wealth by ordering reimbursement of that
amount to the appellant.

The City seeks to enjoy an unjustified wind-
fall at the appellant’s expense. The equitable doc-
trine would be a feeble thing if it did not possess
the remedial flexibility to reverse an enrichment that
has been established to the satisfaction of an expe-
rienced trial judge to be manifestly unjust. I would
not give effect to a defence based on the form as
opposed to the substance of the contractual docu-
ments.

présente espece -est particuliére. Comme P'a souli-
gné le juge Mackenzie a I'issue du premier procés
(par. 17) :

[TRADUCTION] Bref, toutes les parties se sont trompées.
Quelles sont les conséquences juridiques de cet imbro-
glio?

Ce a quoi le juge Wilson, qui a présidé le second
proces, a ajouté un peu sombrement (par. 4) :

[TRADUCTION] La demanderesse a fait fi de 'exhortation
«ne mettez point votre foi dans les princes », et elle doit
maintenant en subir les conséquences.

Si, a linstar du juge de premiere instance, I'on
reconnait que le probleme découle en I'espece de la
demande de travaux et d’améliorations auxquels la
Ville n’avait pas droit, une solution possible serait de
retrancher des conventions intervenues 'échange de
promesses ayant fait suite a la demande wultra vires
initiale.

11 est vrai — et nul ne s’en étonnera — que ces
conventions commerciales sont complexes et ne se
prétent guére au remaniement par voie de suppres-
sion. Nous sommes cependant appelés a statuer sur
une cause d’action en equity, et 'equity s’intéresse
au fond et non a la forme. Rappelons que I'une des
caractéristiques de la doctrine de I’enrichissement

‘sans cause est 1a souplesse dans les réparations sus-

ceptibles d’étre accordées. En I'espece, les données
du probléme qui appelle réparation sont claire-
ment établies. L'intimée bénéficie d’améliorations
d’une valeur de 1,08 million de dollars, et il a été
statué qu’elles résultaient d’exigences ultra vires.
La réparation demandée consiste simplement a
annuler le transfert de richesse injustifi€ en ordon-
nant & Pappelante de payer le prix des améliora-
tions.

La Ville cherche a bénéficier d’un avantage injus-
tifi€ aux dépens de I'appelante. La doctrine de I'enri-
chissement sans cause aurait bien peu d’utilité si elle
n’était pas assez souple, en matiere de réparations,
pour permettre l'annulation d’un enrichissement
qui, selon un juge de premicre instance expérimenté,
est manifestement injuste. Je ne ferais pas droit 2 un
moyen de défense fondé sur la forme plutdt que sur
la teneur des documents contractuels.
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(i) Commqﬁ Mistake

‘Wilson J. found as a fact that the City and the
appellant had entered into their contractual arrange-
ments on the basis of a common mistake as to the
City’s legal authority. He said (at para. 34):

I have already found that each of these parties believed
in a set of circumstances which have now been found [in
the earlier appeal] not to be true.

The “mistake” was the belief that the City had
the authority to contract for the extra works and

improvements in exchange for what was found to

be an implied contractual obligation to maintain the
zoning in place for a reasonable time, estimated at
10 to 12 years, to allow completion of the appellant’s
project. The mistake was not wholly unreasonable.
The judges of this Court were divided 4 to 3 on that
issue in the first PNI appeal.

The City now denies that it was under any such
misapprehension, suggesting that it knew all along
that it could not carry out what was found to be its
side of the bargain, but that position was rejected on
the facts by the trial judge as noted above.

The result, accordingly, is that the City and the
appellant purported to contract with respect to the

- extra works and improvements under a common

mistake- of law as to the enforceability of their
agreement. “It cannot be disputed”, wrote Bacon
'V.C. in 1881, that “Courts of Equity have at all times
relieved against honest mistakes in contracts . . .
where not to correct the mistake would be to give an
unconscionable advantage to either party”: (Burrow
v. Scammell (1881), 19 Ch. D. 175, at p. 182). Such
a mistake. undermines the juristic reason relied
upon by the City, as La Forest J. pointed out in Air
Canada v. British Columbia, [1989] 1 S.C.R. 1161,
at p. 1200:

From his analysis, Dickson J. [in Hydro Electric
Commission of Nepean v. Ontario Hydro, [1982] 1
S.C.R. 347] concluded that the judicial development of
the law of restitution or unjust (or as Dickson J. noted,
“unjustified”) enrichment renders otiose the distinction
between mistakes of fact and mistakes of law. He would

(ii)) Lerreur commune

Le juge Wilson a tiré la conclusion de fait que
les conventions étaient intervenues entre la Ville et
I'appelante en raison d’une erreur commune quant
au pouvoir légal de la Ville. Voici ce qu’il a dit (par.
34) . '

[TRADUCTION] J’ai déja conclu que chacune des parties
s’était appuyée sur des faits dont I'inexactitude a été éta-
blie [dans le pourvoi antérieur].

L'« erreur » résidait dans la croyance que la Ville
avait le pouvoir d’exiger par contrat des travaux et
des améliorations supplémentaires en contrepartie
de ce qui a ét€ assimilé a une obligation contrac-
tuelle implicite de maintenir le zonage pendant une
période raisonnable, soit de 10 & 12 ans, pour per-
mettre le parachévement du projet de I'appelante.
Llerreur n’était pas entiérement déraisonnable, car
lors du premier pourvoi, notre Cour a rendu un juge-
ment partagé (4 juges contre 3) a ce sujet.

La Ville nie aujourd’hui s’étre méprise, faisant
valoir qu'elle savait des le début qu'elle ne pouvait
respecter sa part du marché. Or, au vu des faits de
Pespéce, le juge de premiére instance a rejeté cette
thése, comme je 'ai indiqué précédemment.

Il appert donc que la Ville et Pappelante ont toutes
deux conclu une convention relative aux travaux et

aux améliorations supplémentaires sur le fondement -

d’une erreur de droit quant 2 son caractére exécu-
toire. Comme I'a écrit le vice-chancelier Bacon en
1881, [TRADUCTION] « il est indéniable que les cours
d’equity ont toujours accordé réparation contre I'er-
reur commise de bonne foi en matiére contrac-
tuelle [.. .] lorsque I'omission de la corriger aurait
conféré un avantage indu a I'une ou lautre partie »
(Burrow c. Scammell (1881), 19 Ch. D. 175, p. 182).
Pareille erreur compromet I'existence du motif juri-
dique sur lequel s’appuie la Ville. Le juge La Forest
a d’ailleurs fait remarquer dans 'arrét Air Canada c.
Colombie-Britannique,[1989]1 1R.C.S. 1161,p.1200 :

Cette analyse a amené le juge Dickson [dans Hydro
Electric Commission of Nepean c. Ontario Hydro, [1982]
1 R.C.S. 347] a conclure que, étant donné la fagon dont
le droit en matiére de restitution ou d’enrichissement
[sans cause] (ou, comme le soulignait le juge Dickson,
« injustifi€ ») a évolué devant les tribunaux, la distinction
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abohsh the distinction, and would allow recovery in any

case of enrichment at the plaintiff’s expense provided the

enrichment was caused by the mistake and the payment
was not made to compromise an honest claim, subject of
course to any available defences or equitable reasons for
denying recovery, such as change of position or estoppel.

[Emphasis added.]

See also Canadian Pacific Air Lines Ltd. v. British
Columbia, [1989] 1 S.C.R. 1133, at p. 1157.

Southin J.A. in the Court-of Appeal (at para. 24)
accepted the existence of the Songhees Phase II
Subdivision Servicing Agreement as a valid juristic
reason to deny recovery because

there is nothing in any of this [evidence] from which one
could conclude that the original transaction would have
come to fruition had the [appellant] asserted it would

.do only what could lawfully be required of a landowner

under s. 989 of the Act.

This is true, but the fact is that the City and the
appellant did make a deal on a basis which this Court
found to be ultra vires. The City might not have done
the deal on any other basis and certainly it is clear
the appellant would not have undertaken the extra
works and improvements without the zoning assur-
ances it thought it had contracted for. However, the
deal was done on the basis of a common mistake of
law, the extra works and improvements are in place,
and the relevant question now is who is to pay for
them.

Southin J.A. also accepted the City’s argument
that what the appellant “asserts to be the depriva-
tion, that is to say, the extra works, was part and
parcel of the consideration it gave for the benefit
which it received under the agreements” (para. 25).
On this view, “the benefit” was the acquisition of
the 22 acres of land and approval of the subdivision
plan. Such a view, with respect, is at odds with the
findings of fact by the trial judge as to the “consid-
eration” the City and the appellant had agreed upon,
namely the maintenance of the zoning in place for
a reasonable time to permit the completion of the

entre les erreurs de fait et les erreurs de droit ne servait
plus a rien. Le juge Dickson était d’avis de I’abolir et de
permettre le recouvrement dans tous les cas d’enrichis-
sement aux dépens du demandeur, quand Perreur avait
occasionné P'enrichissement et quand le paiement n’avait
pas été effectué en vue de compromettre une réclama-
tion légitime, sous réserve évidemment des moyens de
défense ou des raisons d’équité qui permettraient de refu-
ser le recouvrement, dont par exemple un changement de
situation ou une fin de non-recevoir. [Je souligne.]

Voir aussi Lignes aériennes Canadien Pacifique
Ltée c. Colombze-Brztanmque [1989] 1R.C.S. 1133,
P- 1157.

La juge Southin de la Cour d’appel a reconnu (au
par. 24) que I'existence du contrat de viabilisation
des lots de la phase II constituait un motif juridique
valable de refuser le recouvrement, car

" [TRADUCTION] ancun élément de cette [preuve] ne

permet de conclure que Popération initiale se serait con-
crétisée si [I'appelante] avait affirmé qu’elle ne ferait que
ce qui pouvait &tre légalement exigé d'un propriétaire
foncier suivant l'art. 989 de la Loi.

Soit, mais il demeure que I'accord conclu par la
Ville et 'appelante avait un fondement que notre
Cour a jugé ultra vires. La Ville n’aurait peut-étre
pas conclu d’accord sur un autre fondement, et I’ap-
pelante n’aurait assurément pas entrepris les travaux
et les améliorations supplémentaires sans la garan-
tie contractuelle qu'elle pensait avoir obtenue rela-
tivement au zonage. Or, I'accord est intervenu par
suite d’une erreur de droit commune, les travaux et
les améliorations supplémentaires ont été réalisés et
il s’agit désormais de savoir qui doit en assumer le
cofit.

La juge Southin a également fait sienne la thése
de la Ville selon laquelle [TRADUCTION] « I’appau-
vrissement allégué par Tappelante, c’est-a-dire les
travaux supplémentaires, faisait partie intégrante de
la contrepartie versée par elle pour obtenir I’avan-
tage que lui conféraient les accords » (par. 25). Dans
cette optique, « 'avantage » s’entendait de ’acqui-
sition du bien-fonds de 22 acres et de I'approbation
du plan de lotissement. En toute déférence, j'estime
que cette interprétation va a l'encontre des con-
clusions de fait tirées par le juge de premiére ins-
tance quant a la « contrepartie » dont la Ville et
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works and
improvements were found to be distinct from what
was lawfully required.

-

For these reasons, I conclude that the appellant
has negatived the contractual provisions as a juristic

_reason permitting the City to retain the extra works

and improvements without paying for them.

(b) Disposition of Law

It is evident that the appellant’s claim must fail
if the City’s retention without payment of the $1.08
million enrichment is authorized by statute (Peter,
supra, p. 1018; Reference re Goods and Services
Tax, [1992] 2 S.CR. 445, at p. 476).

The City relies on s. 914 of the Local Government
Act which provides that no compensation is paya-
ble to anyone for any “reduction in the value of that
person’s interest in land, or for any loss or damages
that result from the adoption of an official commu-
nity plan or a bylaw under this Division or the issue

‘of a permit under Division 9 of this Part”. The City

argues that the loss claimed by the appellant flows
from the down-zoning, and is therefore unrecover-
able by reason of the statute.

In my view, the claim here is not based on “the
adoption of an official community plan or [zoning]
bylaw”. While the earlier appeal alleged that the
down-zoning of the water lots breached an implied
term of the contract, that claim was rejected, and the
appellant’s losses flowing from the down-zoning are
no longer in issue. The appellant’s cause of action
for unjust enrichment was complete when it put in
place the extra works and improvements in the mis-
taken belief that its contract with the City in respect
thereto was enforceable. The mistake formed the
basis of the City’s successful appeal after the first
trial.

l'appelante avaient convenu, soit le maintien du
zonage pendant une période raisonnable afin que le
projet puisse &tre mené A terme. Comme je lai indi-
qué précédemment, les travaux et les améliorations
« supplémentaires » ont été jugés distincts de ceux
quexigeait la loi.

Pour ces motifs, je conclus que I'appelante a
réfuté largument que les dispositions contrac-
tuelles constituent un motif juridique justifiant la
Ville de conserver les travaux et les améliorations
supplémentaires sans en payer le prix.

b) Disposition légale

La demande de I'appelante doit de toute évidence
&tre rejetée sila loi autorise la Ville 4 conserver, sans
payer quoi que ce soit, Penrichissement de 1,08 mil-
lion de dollars (Peter, précité, p. 1018; Renvoi relatif
a la taxe sur les produits et services, [1992] 2R.C.S.
445, p. 476).

La Ville invoque Y'art. 914 de la Local Govern-
ment Act, qui prévoit que nul n’a droit & une indem-
nité pour la [TRADUCTION] « diminution de la
valeur d’'un bien-fonds ou pour tout préjudice ou
perte résultant de 'adoption d’un plan d’urbanisme
ou d’un réglement en vertu de la présente section
ou de la délivrance d’un permis en application de
la section 9 de la présente partie ». La Ville prétend
que la perte alléguée par I'appelante découle de la
modification du zonage et, partant, qu’elle est irré-
couvrable du fait de la loi.

A mon sens, l'allégation considérée en l'espece
ne s’appuie pas sur [TRADUCTION] « I'adoption d’un
plan d’urbanisme ou d’un réglement [de zonage] ».
Méme si, dans le premier pourvoi, 'appelante a allé-
gué que la modification du zonage des plans d’eau
avait contrevenu a une clause implicite du contrat,
cette prétention a €t€ rejetée, et les pertes subies par
Pappelante par suite de cette modification ne sont
désormais plus en cause. Les éléments constitutifs
de T'enrichissement sans cause ont été réunis une
fois que I'appelante a réalisé les travaux et les amé-
liorations supplémentaires, croyant  tort que le con-
trat conclu avec la Ville a cet égard était exécutoire.
Lerreur a permis 4 la Ville d’avoir gain de cause en
appel du premier proces.
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The City also relies on s. 215(3) of the Land Title
Act under which the restrictive covenant bound the
appellant to do the works “notwithstanding that the
instrument . . . has not been signed by the covenan-
tee”. The City’s argument amounts to the proposition
that registration allows the City to do indirectly what
would be ultra vires if done directly, and thereby to
subvert the legislative intent to limit a municipality’s
authority, even as the municipality itself escapes its
side of the bargain by pleading the doctrine of ultra
vires. I would not give effect to the City’s s. 215 argu-
ment. The second trial judge, Wilson J., found, at
para. 5, that the appellant’s obligations were “inex-
tricably bound up” with the other provisions of the
agreements including the City’s ultra vires promise
to maintain in place the requisite zoning. The appel-
lant does not deny its obligation under the restrictive
covenant or the underlying agreements. Its position
is that in the circumstances, the agreements, flawed
as they are, cannot be relied upon by the City as a
juristic reason to keep the works and improvements
without paying for them. I agree with that position.

(c) Donative Intent

The City contends that it is common for devel-
opers to offer “sweeteners” in excess of what a
municipality can demand for zoning and subdivi-
sion approvals. This is true. Each side gets what
it wants and moves on. However, their deal is not
based on a common mistake. And here the appel-
lant did not get what the City undertook to give
it. Mackenzie I., at the initial trial, whose findings
were adopted by Wilson J. at the second trial, flatly
rejected any suggestion that the appellant pos-
sessed a donative intent (at para. 29):

The characterization of park dedications and serv-
ice cost expenditures as voluntary belies the reality. PNI
was pursuing a business venture. It negotiated terms
of purchase with BCEC and a services agreement with
the City with a precise expectation of the lots it would
acquire, the zoning for each lot and the extent of develop-
ment thereby permitted. It made commitments pursuant

La Ville s’appuie en outre sur le par. 215(3) de
la Land Title Act, selon lequel I'engagement de ne
pas faire obligeait I'appelante a effectuer les travaux
[TRADUCTION] « méme [si le bénéficiaire de 'enga-
gement n’avait] pas signé 'acte ». Cela revient 2 dire
que Venregistrement de P'engagement permettait
la Ville de faire indirectement ce qui, directement,
aurait ét€ ultra vires, et de dénaturer ainsi I'intention
du législateur de limiter le pouvoir d’une municipa-
lité, méme lorsque celle-ci ne respecte pas sa part
du marché en invoquant la doctrine de 'ultra vires.
Je ne retiendrais pas argument de la Ville fondé
sur l'art. 215. Le juge du deuxiéme proces, le juge
Wilson, a statué au par. 5 de ses motifs que I'obliga-
tion de I'appelante était [TRADUCTION] « inextrica-
blement liée » aux autres dispositions des accords, y
compris la promesse ultra vires de la Ville de main-
tenir le zonage. L’appelante ne nie pas son obliga-

tion découlant de I'engagement de ne pas faire ou

des accords sous-jacents. Elle maintient que, dans
les circonstances, les accords étant entachés d’une
erreur, ils ne peuvent étre invoqués par la Ville
comme motif juridique de conserver les travaux et
les améliorations sans en payer le prix. Je suis de cet
avis. .

c) Intention libérale

La Ville fait valoir qu’il est courant qu'un
promoteur immobilier offre une « rallonge » 4 ce
que la municipalité peut exiger en échange d’une
autorisation relative au zonage et au lotissement.
Cela est vrai. Chacun obtient ce qu’il veut et va
de 'avant. Mais leur accord ne repose pas sur une
erreur commune. Et, en I'espéce, 'appelante n’a pas
obtenu ce que la Ville s'était engagée a lui donner.
Au premier proces, le juge Mackenzie, dont les
conclusions ont ét€ reprises par le juge Wilson
lors du second proces, a catégoriquement rejeté
I'idée que I'appelante ait eu une intention libérale
(par. 29) :

[TRADUCTION] Qualifier de désintéressées les dépen-
ses engagées pour aménagement d’espaces verts et la
viabilisation fait totalement fi de la réalité. PNI exploi-
tait une entreprise. Flle a négoci€ des conditions d’ac-
quisition avec BCEC et un contrat de viabilisation avec
la Ville en ayant des attentes précises quant aux lots
qu'elle acquerrait, au zonage de chaque lot et & Pampleur
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to written agreements with mutual obligations that it
considered enforceable. Its motives were commercial
and not philanthropic.

The appellant did not offer a “sweetener” for
something it got. It offered consideration for an
implied undertaking it turned out the City was able
to repudiate.

(d) Other Valid Common Law, Equitable or
Statutory Obligation

Southin J.A. st_éted, at para. 26:

In any event, the juristic reason for what the appellant
did in 1993 is that the Legislature had conferred upon it
the power to do the act of downzoning. The by-law is of
the same force and effect as if it had been enacted by the
Legislature itself and provides a complete answer to any
and all claims arising out of it.

With respect, this argument presupposes that the
claim for unjust enrichment “arose” out of the down-
zoning. However, the claim for unjust enrichment
does not depend on the down-zoning. It depends
on the fact that the City has obtained $1.08 mil-
lion worth of extra works and improvements at the
appellant’s expense to which, after securing a court

~order declaring that it had no power to do what it

purported to undertake to do, the City has no legiti-
mate entitlement.

-The City also argues that requiring it to pay for
the extra works and improvements would constitute
an “indirect fetter” on the exercise of its legislative
power, but this is not so. The appellant has never
attacked the validity of the down-zoning. The appel-
lant no longer seeks damages for breach of con-
tract that included loss of profits on a project it was
unable to build. We are now dealing simply with the
cost of extra works and improvements. The focus is
not on the appellant’s loss but on the City’s enrich-
ment. The power to down-zone in the public inter-
est does not immunize the City against claims for
unjust enrichment.

de 'aménagement qui y serait autorisé. Elle a pris des
engagements par €crit dans des accords synallagmati-
ques quelle jugeait exécutoires. Ses visées étaient com-
merciales, et non philanthropiques. '

L’appelante n’a pas offert de «rallonge » pour
obtenir une chose qu’elle avait déja. Elle I'a fait en
contrepartie d’un engagement tacite que la Ville a
pu en fin de compte répudier.

d) Autres obligations valides imposées par la
common law, lequity ou la loi

La juge‘ Southin a tenu les propos suivants
(par. 26) :

[TRADUCTION] Quoi qu’il en soit, le motif juridique
pour lequel I'appelante a agi comme elle I’a fait en 1993
réside dans le pouvoir de modifier le zonage que lui avait
conféré le législateur. Le réglement est tout aussi exécu-

 toire que s’il avait ét€ pris par le 1égislateur lui-méme et il

permet de régler entierement tout litige découlant de son
application.

En toute déférence, cet argument présuppose que
l'allégation d’enrichissement sans cause « découle »
de la modification de zonage. Or, tel n'est pas son
fondement. Elle tire sa source de I'obtention par la
Ville, aux frais de I'appelante, de travaux et d’amé-
liorations supplémentaires d’une valeur de 1,08 mil-
lion de dollars auxquels elle n’a pas légitimement
droit vu le jugement déclarant qu'elle n’était aucu-
nement habilitée a faire ce qu'elle s’était engagée a
faire.

La Ville prétend en outre que la contraindre
payer les travaux et les améliorations supplémentai-
res « entraverait indirectement » 'exercice de son
pouvoir législatif. Ce n’est pas le cas. L’appelante
wa jamais contesté la validité de la modification
du zonage. Elle ne demande plus de dommages-
intéréts pour rupture de contrat, notamment pour
le manque a gagner afférent au projet qu'elle n’a pu
mener a terme. Désormais, seul le cott des travaux
et des améliorations supplémentaires est en cause.
L’accent est mis non pas sur la perte de I'appelante,
mais bien sur I'enrichissement de la Ville. Le pou-
voir de modifier le zonage dans I'intérét public ne
met pas la Ville a I'abri d’une action fondée sur 'en-
richissement sans cause.
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(2) Stage Two: Reasonable Expectation of the
Parties and Public Policy Considerations

Under stage two of the “juristic reason” inquiry,
the onus falls on the City to show that to allow the
claim of unjust enrichment in this case would frus-
trate the reasonable expectation of the parties. It has
not discharged this onus. On the contrary, Wilson J.
found that neither the City nor the appellant expected
the extra works and improvements to be donated.
The reasonable expectation was that the works and
improvements would be paid for out of the profits
from those parts of the Phase II project the appellant
was prevented by the City from building. The City
did not expect to get the extra works and improve-
ments for nothing, but the agreed form of consid-
eration (guaranteed zoning) turned out to be beyond
its powers. The City now owns the works, and it is
consistent with the parties’ reasonable expectations
that the appellant be reimbursed for their cost.

The City contends that the grant of an equitable
remedy in this case would be bad public policy.

First, the grant of the equitable remedy would
not frustrate the legislative purpose in making such
zoning commitments unenforceable. In fact, the City
did down-zone the lots in question and was held able
to do so without having to pay damages for breach

of contract. Whether or not it should pay the cost of -

benefits it actually demanded and received is a dif-
ferent question.

Second, it is not suggested that the City or the
appellant made these agreements for an improper
purpose. On the contrary, Mackenzie J. at the first
trial considered the “interlocking agreements [to be]
an innovative means of achieving the parties’ dif-
fering objectives by hinging binding obligations on
each piece going into place” (para. 26). He pointed
out that the exchange of contractual promises ulti-
mately found to be witra vires was designed, as
stated by the City’s solicitor, “to facilitate an unu-
sual rezoning of a large area of undeveloped and

(2) Deuxieme étape : attentes raisonnables des
parties et considérations d’intérét public

A la deuxiéme étape de I'analyse relative & I'exis-
tence d’un « motif juridique », il incombe 4 la Ville
de démontrer que faire droit a P'action fondée sur
I'enrichissement sans cause irait a I'encontre des
attentes raisonnables des parties. Elle ne I'a pas
fait. Le juge Wilson a conclu au contraire que, en
ce qui concerne les travaux et les améliorations
supplémentaires, ni la Ville ni 'appelante ne s’at-
tendaient a ce qu’il s’agisse d’un don. Toutes deux
s’attendaient raisonnablement & ce que leur cofit soit
prélevé sur les profits tirés de la partie du projet de
I'appelante qui n’a pu voir le jour a cause de la modi-
fication du zonage. La Ville ne s’attendait pas a ce
que les travaux et les améliorations supplémentaires
ne lui cofitent rien, mais il s’est avéré que la con-
trepartie convenue (I'assurance que le zonage serait
maintenu) outrepassait ses pouvoirs. La Ville est
maintenant propriétaire des infrastructures, et il est
compatible avec les attentes raisonnables des par-
ties qu’elle en paie le cofit 4 I'appelante.

La Ville prétend que, en I'espéce, 'octroi d’une
réparation fondée sur l'equity irait a 'encontre de
P'intérét public.

Premiérement, une telle réparation ne serait pas
contraire a 'intention du législateur de rendre inexé-
cutoire un engagement relatif au zonage. En effet,
la Ville a modifi€ le zonage des lots en question et
il a été décidé qu’elle pouvait le faire sans verser
de dommages-intéréts pour rupture de contrat. C’est
une autre question que de savoir si elle devrait sup-
porter le colit des avantages qu'elle a demandés et
qui lui ont été conférés.

Deuxiémement, personne ne prétend que la Ville
ou l'appelante a conclu les conventions dans un des-
sein illégitime. Au contraire, lors du premier proces,
le juge Mackenzie a estimé que les [TRADUCTION]
« conventions interdépendantes offraient aux par-
ties un moyen innovateur de réaliser leurs objectifs
divergents en rattachant des obligations & chaque
composante » (par. 26). Il a signalé que les enga-
gements contractuels jugés en fin de compte ultra
vires visaient, pour reprendre les termes employés
par Pavocat de la Ville, [TRADUCTION] « a faciliter
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unsubdivided land” (para. 26). No one disputes that
the redevelopment, as planned, was thought to be in
the overall best interest of the municipality.

Third, I am not persuaded that it would be good
public policy to have municipalities making devel-
opment commitments, then not only have them turn
around and attack those commitments as illegal and
beyond their own powers, but allow them to scoop a
financial windfall at the expense of those who con-
tracted with them in good faith. This is precisely the
sort of unfairness that the doctrine of unjust enrich-
ment is intended to address.

“The City has not pointed to any other public policy
that ought to preclude recovery on the facts of this
case. The City insisted on the works and improve-

ments it now owns on the Songhees lands. It should -

pay for the cost of their construction. Municipalities
are subject to the law of unjust enrichment in the
same way as other individuals and entities.

V. Disposition

I would therefore allow the appeal, set aside the
decision of the British Columbia Court of Appeal,
and restore the trial judgment requiring the respond-
ent City to pay the appellant $1.08 million. Interest
will accrue on that amount at registrar’s rates from
time to time commencing the Ist day-of October
1993 to the date of this judgment. The appellant
is entitled to its costs of the trial before Wilson J.
and of the appeal from that judgment to the British
Columbia Court of Appeal, and the costs of the
present appeal in this Court.

Appeal allowed with costs.

Solicitors for the appellant: Cox,
Victoria.

Taylor,

Solicitors for the respondent: Staples McDannold
Stewart, Victoria.

la modification inhabituelle du zonage d’un vaste
secteur non aménagé et non loti » (par. 26). Nul ne
conteste que le réaménagement projeté était censé
servir au mieux I'intérét général de la municipalité.

Troisi¢mement, je ne suis pas persuadé qu’il serait
dans I'intérét public qu’'une municipalité prenne un
engagement relatif & 'aménagement, puis non seu-
lement s’y dérobe et le conteste au motif qu’il est
illégal et outrepasse ses pouvoirs, mais profite d’un
avantage financier aux dépens d’un cocontractant
de bonne foi. C’est précisément a ce type d’injustice -
que vise a remédier la doctrine de I'enrichissement
sans cause.

~ La Ville n'a pas invoqué d’autres considérations
d’intérét public faisant obstacle au recouvrement
en I'espece. Elle a insisté pour obtenir les travaux
et les'améliorations dont elle est désormais proprié-
taire sur les terres Songhees. Elle doit en payer le
coiit. Lenrichissement sans cause s’applique a une
municipalité comme 2 toute personne physique ou
moralé.

V. Dispositif

Je suis donc d’avis d’accueillir le pourvoi, d’an-
nuler la décision de la Cour d’appel de la Colombie-
Britannique et de rétablir le jugement de premiére
instance ordonnant a la ville intimée de verser 1,08
million de dollars & I’appelante. Cette somme por-
tera intérét aux taux établis périodiquement par le
registraire a4 compter du 1°f octobre 1993 jusqu'a la
date du présent jugement. L’appelante a droit aux
dépens en premiere instance (devant le juge Wilson)
et en appel de ce jugement devant la Cour d’appel
de la Colombie-Britannique, ainsi qu’aux dépens du
présent pourvoi devant notre Cour.

Pourvoi accueilli avec dépens.

Procureurs de l'appelante : Cox, Taylor, Vic-
toria.

Procureurs de lintimée :

Staples McDannold
Stewart, Victoria. :
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