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COURT OF APPEAL FOR ONTARIO

IN-THE MATTER OF. THE COMPANIES' CREDITORS
. ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

Applicants
NOTICE OF MOTION

(motion for leave to appeal)

THE TORONTO-DOMINION BANK (“TD”) will make a motion which will be heard
by the court in writing 36 days after service of TD’s motion record, factum and transcripts, if
any, or on the filing of TD’s reply factum, if any, whichever is earlier (unless otherwise directed

by order of a judge of this court).

PROPOSED METHOD OF HEARING: The motion is to be heard in writing (unless

otherwise directed by order of a judge of this court).

THE MOTION IS FOR:

1. - anorder granting leave to appeal the order of the Honourable Justice Newbould dated

October 13, 2009;

2. costs of this motion; and
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3. such further and other relief as this Honourable Court considers just. -

THE GROUNDS FOR THE MOTION ARE:.

GFPI and its CCAA proceedings

1. Grant Forest Products Inc. (“GFPI”) is in the lumber business. It was founded by and is
controlled by the responding party Peter Graﬁt Sr. On June 25, 2009, GFPI filed for and
obtained protection from its creditors under the Companies’ Creditors Arrangemeni Act (the

“CCAA”). The CCAA proceedings are ongoing.

2, At present, the stay of proceedings under the CCAA has been extended to December 1,

2009, primarily in order to allow a process for the marketing of GPFI’s assets to be adv’ancéd-.

Mr. Grant’s motion

3. On October 5, 2009, Mr. Grant brought a motion before the Honourable Justice

Newboﬁld for an order»in cdnnection with an agreement (the “Tax Refund Agreement”)'under' v

which he purchased from GFPI $20 million U.S. in tax refu_nds to becoﬁle due from the Canada

Revenue Agency (the “CRA”) to GFPI in 2008 and 2009. ’fhe Toronto-Dominion Bank (“TD”)
| opposed the motion. TD is agent for a lending syndicate which holds first ranking security over

the assets of GFPI.

4, On October 13, 2009, Justice Newbould issued an endorsement granting Mr. Grant the

relief that he was seeking. Specifically, Justice Newbould held that:
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(a) pursuant to the Tax Refund Agreément, Mr. Grant has acquired full right, title and

interest in the tax refunds which are owing by the CRA to GFPI in 2009; and

(b)  if GFPI receives a 2009 tax refund, the first $10 million U.S. will be received in
trust for Mr. Grant and GFPI will be obliged to pay it forthwith to Mr. Grant.

Justice Newbould’s holding
5. In 2008, GFPI was experiencing financial problems. It was proposed the Mr. Grant assist
GFPI’s cash flow by purchasing certain federal and Ontario tax refunds which GFPI expected to

‘receive in 2008 and 2009.

6. Pursuant to the terﬁs of GPFI’s agreements with its lenders, referred to as the first and
second lien credit agreements, GPFI was permitted to sell assets outside the ordinary course of
business without lender consent and without paying the proceeds to the lenders, buf only on the
condition that dispositions (as broadly deﬁned in the Credit Agreements) of the Tax Refunds not

exéeed $10 million U.S. per year. The Tax Refund Agreement was carefully drawn as to comply

with this covenant,

7. Pursuant to the Tax Refund Agreement, Mr. Grant paid GFPI $20 million U.S. in March
_2008, in exchange for the promise of GFPI to convey $10 million U.S. of GFPT’s 2008 tax
refund at the 2008 closing and $10 million of its 2009 tax refund to be transferred at the 2009

closing.

8. In order to comply with the covenant in the credit agreements, the Tax Refund
Agreement made it clear that the acquisition of GFPI’s 2009 tax refund was not to occur until at

tranfer of the 2009 tax refund was delivered at the 2009 Closing which as scheduled to occur on
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January 2, 2009, and that until the transfer of the 2009 refund was delivered, Mr. Grant had no

interest in GFPI’s 2009 tax refund:

“Section 2.01 Agreement of Purchase and Sale

Subject to the provisions of this Agreement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase
from the Vendor: ...

(b)  the Sold 2009 refund on January 2, 2009.”

“Section 5.02 No Interest of Purchaser in Sold 2009 Refund Until 2009 Closing
‘The parties agree, notWi;chstanding any other provision of this Agreement or any
other right or purported right of the Purchaser, that the Purchaser does not
acquire any right, title or interest in the Sold 2009 Refund, and the Vendor does
not sell, assign or transfer any right title or interest in the Sold 2009 Refund until

the Vendor delivers to the Purchaser at the 2009 Closing, the transfer referred to
in Section 7.04(a).” [Emphasis added.]

9. The Tax Refund Agreement expressly ﬁeld that, once the closing of the purchase of the

2009 tax refunds was completed, GFPI would hold $10 million U.S. of its 2009 tax refund in

trust for Mr. Grant:

“Secti_on 5.06 Sold 2009 Refund Héld in Trust by Vendor

The Vendor shall hold in trust for Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to Purchase any amount of the
Sold 2009 Refund received by the Vendor affer the completion of the 2009
Closing.” [Emphasis added.]

“2009 Closing” was defined to mean “the closing of the purchase and sale of the Sold 2009

Refund on January 2, 2009”.

10. By December, 2008, GFPI was in serious financial difficulty and anticipated being in

default of its borrowing covenants by the end of the first quarter of 2009. In order to secure the _
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support of its lenders for a restructuring, GFPI decided not to close the sale of the 2009 tax

refunds to Mr. Grant.

11.  Despite the clear ianguage of the Tax Reﬁmd Agreement that a trust did not arise until -
the 2009 Closing had been completed, and despite the undisputed fact that the 2009 Closing had
ndt occurred, Justice Newbould found that the trust obligation under Section 5.06 was effective.
He so found by applying “the principle that equity considers done what ought to be done™.. He

used that “principle” to treat the 2009 Closing as if it did take place, even though it had not.

12.  Justice Newbould’s holding has signiﬁcant implications both for the interpretation of
commercial agreements generally and for the interpretation of such agreements within

insolvency proceedings:

(a) Importance for the interpretation of commercial agreements generally. Is it
correct that the equitable principle that equity considers done what ought to be
done can override the express and unambiguous language of an agreement entered

into by sophisticated commercial parties?

(b) Importance for insolvency pracfice. Were it not for the trust Justice Newbould
has recognized, Mr. Grant would be an unsecured creditor of GFPI for $10
million U.S. and would receive the same treatment as all other unsecured
creditors. With the trust recognized, Mr. Grant will get 100 cents on the dollar
even before GFPI’s secured creditors receive anything. This reality gives rise to
the follq'wing important questioﬁ for insolvency practice in Ontario: Can a

. structure like the Tax Refund Agreement be used to elevate the claim of an



unsecured creditor to a trust claim guaranteeing recovery of 100 cents on the
dollar? |
13, - in addition to being of significance to ihsolvency practice in Ontario and to commercial
law generally, the issue is of significance to the proceeding itself. At stake is $10 million U.S,,
which is a considerable sum of money, particularly for an insolvenf corporation needing as many

resources as possible to attempt to achieve a restructuring.

14.  The appeal is prima facie meritorious. Justice Newbould’s ruling undermines the
certainty of commercial agreements and grants a preference to an unsecured creditor. The

correctness of this ruling is doubtful and ought to be reviewed by this court.

15.  The appeal will not unduly hinder the progress of the proceeding. TD is willing to
expedite this motion for leave to appeal, and the appeal itself if leave to appeal is granted.
GFPI’s current stay of proceedings is in place until Decemﬁer 1, 2009 in order to permit a
process for the marketing of GFPI’s assets to unfold. Subject to the availability of time in this
court, the leave motion and, if leave is granted, the appeal itself can be dealt with prior to
December 1, 2009, which means that the proceedings in this court will not interfere in any way

with the ongoing restructuring.
16.  TD relies on section 14 of the CCAA and Rule 61.03.1 of the Rules of Civil Procedure.

17.  TD also relies on such further and other grounds as counsel may advise and this

Honourable Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED at thé hearing

of the motion:

1. the record before Justice Newbould; and

2. such further and other materials as counsel may advise and this Honourable Court may
permit.

MecCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower

Toronto ON M5K 1E6

October 20, 2009

Geoff R, Hall .LSUC# 347010
Tel. 416 601-7856
Fax: 416 868-0673

Lawyers for The Toronto-Dominion Bank

TO: Fraser Milner Casgrain LLP
P.O. Box 100
1 First Canadian Place
100 King Street West
Toronto ON M5X 1B2

Jane Dietrich
Tel: 416 863-4511
Fax: 416 863-4592

Lawyers for the Applicants
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TO:

AND
TO:

Bennett Jones LLP
Suite 3400

One First Canadian Place
P.O. Box 130

Toronto ON M5SX 1A4

Richard B. Swan

- Tel: 416 777-7479

Fax: 416 863-1716

Lawyers for Peter Grant Sr.

Stikeman Elliott LLP
Commerce Court West
199 Bay Street

Suite 5300

Toronto ON MS5SL 1B9

Sean F. Dunphy/Kathy Mah
Tel: 416 869-5662/ 416 869-5652
Fax: 416 947-0866

Lawyers for the Monitor
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Court File No. CV -09-8247-00CL,

ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) TUESDAY, THE 13™M pAY
)
JUSTICE NEWBOULD ) OF OCTOBER, 2009
éF <y, IN THE MATTER OF THE COMPANIES' CREDITORS

“X\ ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

3

ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

Applicants
ORDER
(Motion with respect to the Tax Refund Purchase and Sale Agreement, returnable
October 5, 2009) '

THIS MOTION, made by Peter J. Grant Sr. (“Mr. Grant”) for an order, declaration or
directions as appropriate in connection with a Tax Refund Purchase and Sale Agreement (“Tax
Refund Agreement™), dated March 31, 2008, as set out in the Notice of Motion of Mr. Grant,

was heard on October 5, 2009, at 330 University Avenue, Toronto.

ON READING the Notice of Motion, the Affidavit of Mr. Grant sworn September 8,
2009, and the Affidavit of Benjamin Montgomery sWom September 14, 2009, the Reply
Afﬁdévit of Mr. Grant sworn Séptembér 18, 2009, and fhe transcript of the cross-examination of
Benjamin Montgomery taken on September 25, 2009, and on hearing the submissions of counsel

for Mr. Grant, The Toronto-Dominion Bank in its capacity as Agent under the First Lien Credit

10
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Agreement, the Monitor Ernst & Young Inc. and the Applicants:

1. THIS COURT DECLARES that the transfer to Mr. Grant of the 2009 tax refund due to -

him under s. 5.02 of the Tax Refund Agreement has in equity taken place as of January 2, 2009,
and that Mr. Grant has acquired full right, title and interest in the tax refund as of that date.

Mr. Grant is entitled if he wishes to receive a transfer from Grant Forest Products Inc. (“GFPT”)

under s. 5.02 effective January 2, 2009.

2. THIS COURT DECLARES that Mr. Grant is also entitled if he wishes to direct the
Canada Revenue Agency, the Finance Minister (Ontario Ministry of Finance) or any other

appropriate person under s. 5.04 of the Tax Refund Agreement to pay the tax refund due to him

directly to him.

3. THIS COURT DECLARES that if the 2009 tax refiind due to Mr. Grant is received by

GFPL, it will be received by GFPI in trust for Mr. Grant and GFPI shall be obliged to forthwith

pay it to Mr. Grant.

4. THIS COURT ORDERS that Mr. Grant is entitled to his costs from TD, the amount of

which shall Be subsequently determined by this Court.

ENTERED AT / INSCRIT A TORONTO . 'a % ; 5

ON / BOOK NO:

LE / DANS LE REGISTRE NO.:
' G. Argyropoulos, Registrar

NOV 0 7 2008 Supertor Court of Justice

peR/PART

11
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COURT FILE NO.: CV-09-8247-00CL
DATE: 20091013

SUPERIOR COURT OF JUSTICE — ONTARIO
COMMERCIAL LIST

RE:

BEFORE:

COUNSEL-:

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC., GRANT
ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT
U.S. HOLDINGS GP

Applicants °

Justice Newbould

Richard B. Swan, for Peter Grant Sr.

Kevin P, McElcheran, for Toronto-Dominion Bank, agent for 1% lien lenders
Katherine Mah, for the Monitor Ernst & Young Inc.

Jane O. Dietrich, for Grant Forcst Products Inc., Grant Alberta Inc., Grant
Forest Products Sales Inc., and Grant U.S. Holdings GP

DATE HEARD: October 5, 2009

ENDORSEMENT

[1]  This is a motion by Peter Grant Sr. for an order, declaration or directions as appropriate

© in connection with an agrecement under which Mr. Grant purchased for US $20 million from

Grant Forest Products Inc. (“GFPT") US $10 million worth of income tax refunds due from the

Canada Revenue Agency (“CRA™) to GFPI in each of 2008 and 2009, His purchase of these .

expected tax refunds was to assist the cash flow of GFPI. He received the refund for 2008 but

has not been provided with the necessary transfer document from GFPT under the agreement in

13
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order to receive the 2009 refund that is expected in the near future. He claims that GFPI is in
breach of its agreement in not providing him with the transfer document and that the expected

tax refund js to be received by GFPI in trust for him and is not an asset of GFPL

[2]  The Toronto-Dominion Bank (“TD™) is the agent for the first lien lenders', Tt opposes the
application on the grounds that while GFPI has ad.fnittedly broken the agreement with M. Grant
by not delivering to Mr. Grant a transfer document for the 2009 tax refund, to require the transfer
document to now be given would accord preferential treatment to Mr. Grant over other creditors.
TD claims that because the transfer has not been given, the tax refund when received by GFPI

will not be an asset received and held in trust for Mr. Grant but will be an assct of the company.

(3] Inmy view it is clcar that Mr. Grant is entitled to the relief he seeks to protect his right to
the 2009 tax refand.

Background facts

4] The Grant family bas been in the lumser business in Ontario for several generations,
going back to the 1880s. Mr. Grant founded the predccessor to GFPI in 1980, and took the
company into the oriented strand boai'd ("OSB") market with the opening of the company's first
OSB mill in Englehart, Onterio in 1981, OSB is an alternative to plywood and is commonly
used in tesidential construction. The company grew to become onc of the three largest OSB
producers in North America. Mr. Grant (and a Grant family trust known as Twin Lakes Trust)
are the ultimate shareholders of GFPIL.

[5] " GFPI and the other applicants filed for and obtained protection under the CCAA by
{nitial Order of this Court dated June 25, 2009, Ernst & Young Inc. was appointed as Monitor,
By order dated July 24, 2009, the initial stay was extended to October 15, 2009.

[6]  As GFPI's financial performance began to decline in the OSB market, and particularly
after GFPI and affiliates incurred significant bank debt to construct the two new South Carolina
OSB mills, Mr. Grant became directly involved in steps to assist GFPI's cash-flow. Apart from

At a]l material times, TD was the agent for both the first and second lien lenders. Now it is the agent only for the
first lien lenders. The second lien lenders have not appeared on this motion or taken any position on it.

14
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not being paid his salary for some time and not receiving preferred dividends of $6 million
declared in 2006, and his retirement fund being under funded by $18 million, he has provided
cash to GFPL

{71  In July 2004, Mr, Grant caused a cotpany controlled by him to Joan $40 million on an
unsecured basis to GFPI, and in October 2004 Ee caused that company to loan GFPI a further
$10 million, again on an unsecured basis. These amounts have not been repaid. On behalf of
that company, Mr. Grant signed postponement and subordination agreements subordinating these

loans to the first and second lien lenders.,

{8]  In June 2008 Mr. Grant caused additional funds in the amount of $25 million to be

advanced to GFPL. This amount is recorded in GFPI's accounts s a capital contribution,
Tax Refund Agreement

{91  As GFPT's financial performance declined in 2008, it was proposed that Mr, Grant assist
the company's cash-flow by purchasing a portion of certain Canadian and Ontario tax refunds

which GFPI expected to receive in 2008 and 2009,

[10] The terms of the first and second lien credit agreements permitted asset sales each year

by GFPI out of the ordinary course of business, without the consent of the lenders and without

the proceeds being paid to the lenders, on certain conditions, one being that the total amount sold

each year could not excced US$10 million. As well, no sccurity could be given by the company.
The tax refund agreement was carefully drawn so that it would comply with the requirements of
these credit agreements. Whether the lenders agreed to the terms of the agreement is a matter of
some debate, but it is clear that the lenders and their solicitors were quite involved in its drafting,
It is common ground that the tax refund complicd with the credit agreements and thus there was
no need for the lien agents to canvass the lending syndicates for any consent. Mr. Montgomery, a

vice-president and director of TD, confirmed that on his cross-examination.

[11] The concept was that Mr, Grant would pay US$20 million to GFPI in March 2008 to
purchase a portion of GFPT's 2008 and 2009 tax refunds, with the purchased portions of the tax
refunds amounting to US$10 miltion in each of 2008 and 2009. This would assist the company

15
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with its immediate cash-flow but ensure that Mr. Grant would ultimately reccive the purchased
portions when the 2008 and 2009 tax refunds were paid by the government. The agreement was
structured so that whilc the entire US $20 million was paid in 2008, no more than US $10
million of the tax refund assct was sold in 2008 and the balance sold was to be in 2009.

(12] From Mr. Grant’s perspective, the agreement provided that once GFPI received the 2008
and 2009 tax refunds from the government, GFPI would be obliged to hold the portions of the
refunds which he had purchased in trust for him and then pay them out to him or as he directed.
Whether this trust arrangement was effected for the 2009 tax refund is the central issue on this

motion,

[13] The tax refund agrcement provided for ihe salé of the tax refunds in two tranches, the
first on March 31, 2008 and the second on January 2, 2009. It provided for the payment of the
entire purchase price on March 31, 2008, with the payment for the 2009 tax refund being by way
of deposit. The agrecment provides: '

Section 2.01  Agreement of Purchase and Sale

Subject to the provisions of this Agrcement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase
from the Vendor:

(@  the Sold 2008 Refund on March 31, 2008; and

(b)  the Sold 2009 Refund on January 2, 2009

Section 3.02 Payment of Purchase Pricc

The Purchaser shall pay the purchase prices to the Vendor by certificd cheque,
bank draft or wire transfer of immediately available funds to an account specified
by the Vendor as follows:

(@)  The Purchaser shall pay the 2008 Purchase Price to the Vendor on March
31, 2008 at the 2008 Closing; and

(b)  The Purchascr shall pay the 2009 Purchase Price Deposit to the Vendor on
March 31, 2008 at the 2008 Closing.

16
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[14] The agreement provides that Mr. Grant receives no interest in the 2009 tax refund until
the company delivered to him a transfer of the 2009 refund. It provided:

Section 5.02 No Interest of Purchaser ifi Sold 2009 Refund Until 2009 Closing

The parties agree, notwithstanding any other provision of this Agrecment or any
other right or purported right of the Purchaser, that the Purchaser does not acquire
any tight, title or interest in the Sold 2009 Refund, and the Vendor docs not sell,
assign or transfer any right, title or interest in the Sold 2009 Refund until the
Vendor delivers to the Purchaser at the 2009 Closing, the transfcr refetred to in
Section 7.04(a). ' '

Section 7.04 Deliveries or Payments oﬂ 2009 Closing by the Vendor

The Vendor shall deliver or pay to the Purchascr at the 2009 Closing, in form and
substance satisfactory to the Purchaser, acting reasonably:

(2) a transfer by the Vendor to the Purchascr of the Sold 2009 Refund,

[15] The provision in section 5.02 that Mr. Grant was not to have any interest in the 2009 tax

. refund until the company delivered the transfer to him on January 2, 2009 was to make clear that

the 2009 tax refund sale could not be considered a disposition in 2008 contrary to the lien credit
agreements. Such a provision was said by the TD solicitor who was dealing with the draft
agreement to be “critical”.

[16] The trust provisions that arc relevant to this motion diﬁ'crchtiate between the years 2008
and 2009. They provide:

Section 5.05  Sold 2008 Refund Held in Trust by Vendor

The Vendor shall hold in trust for the Purchaser, keep scgregated from any other
funds, accounts or assets of the Vendor and pay to the Purchaser any amount of
the Sold 2008 Refund received by the Vendor after the completion of the 2008
Closing.

Section 5.06  Sold 2009 Refund Held in Trust by Vendor

The Vendor shall hold in trust for Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to Purchaser any amount of the
Sold 2009 Refund received by the Vendor after the completion of the 2009
Closing.

17
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[171 - Ttis to be noted that the trust for 2009 is to attach to the tax refund received by the
corupany from CRA “after the completion of the 2009 Closing™. The “2009 Closing” is defined:

“2009 Closing™ means the closing of the purchase and sale of the Sold 2009

Refund on January 2, 2009.
(18] The agrcement also provided that on each of the 2008 and 2009 closings, a partial
discharge of the security held by the first and second lien agents and a release of any interest they
may have in the sold refunds would be provided to Mr. Grant. This would appear to have been a
bootstrap measure to give Mr. Grant some comfort. If the tax refunds were to be received by
GFPI in trust for Mr. Grant, as was clearly the intent of the agreement, they would not be assets
of the company subjcet to the lenders sceurity. Morcover, the lenders sceurity permitted these

asset sales free of the security without the proceeds being paid to the lenders.

[19] Thus scheme of the tax refund agreement was quite straightforward. On January 2, 2009
a transfer was to be delivered to Mr. Grant delivering him his interest in the 2009 tax refund to

‘e received by GFPI up to the amount of US $10 million. When the refund was received by

GFPI, it was to be received and held by GFPI in trust for him. It was not to be an asset of GFPI

or subject to the security of the company’s lenders.

[20]  This scheme of the agreement was well-known by TD, the agent for the first and second
lien lenders as is evident from an internal TD credit memorandum prepared by Mr. Montgomery

on March 28, 2008, three days before the 2008 closing. That memorandum included the
following; ‘

The capital will be mjected in a manner that docs not require any consents from
the lenders.

The proposed structure is summarized as follows:

i) on ‘[March 31/08] a related company outside our the restricted
group which we understand will be a holdco above our Borrower (the

“Purchaser”) will acquire US$20MM of the Borrower s 2008 and 2009
tax refunds;

i) on [March 31/08] the Borrower will receive US$20MM from the
Purchaser consisting of:

18
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a) US$10MM on the sale of a portion of the Borrower’s 2008
tax refunds received between Sept 1/08 ~ Dec 31/08;

b)  US$I0MM deposit against the sale of a portion of the
Borrower’s 2009 tax refunds.

iiiy  on Jan 2/09 the Borrower will sell $10MM of its 2009 tax refund
received between Sept 1/09 to Dec 31/09 to the Purchaser (consideration
coming from (ii) (b));

iv)  the Agent (1* and 2™ lien) will provide the Purchaser with a partial
discharge of its security with the respect to: (ii)(a) in March/08, and (ii)(b)
in Jan/09;

V) the Purchascr will receive the proceeds of the monetized 2008 tax
refunds in late 2008, and the proceeds of the monetized 2009 tax refunds
in late 2009, the Borrower may direct CRA to pay the monetized 2008 and
2009 refunds directly to the Purchaser, or alternatively, to the extent the
Borrower receives the monetized tax refunds from CRA, the Borrower
will agree to hold in trust and segregate the proceeds of the monetized
refunds for the Purchaser. ’ '

[21] While TD was not a party to the tax vefund agreement, it is quite evident that it
understood that it would provide a partial discharge of its security in March 2008 and in January
2009. '

[22] The argument now madc on behalf of TD is that the 2009 closing has not taken place

because the company failed to deliver the transfer document it was required. to deliver to Mr.

Grant on January 2, 2009 and thereforc the tax refund once received will not be subject to a trust

in favour of Mr. Grant.
Post-agreement events

[23] The 2008 Closing as defined in the tax refund agreement took place on March 31, 2008.
At that time Mr. Grant paid to GFPT US$10 million to purchase the 2008 tax refund and at the
same time paid a further US$10 million to purchase the 2009 tax refund. The latter amount was
paid as a deposit.under the section 3.02(b) of the agreement. GFPI had immediate use and
benefit of the US$20 million in funds paid to it. In exchange, Mr. Grant received a transfer
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acknowledgment and partial discharges from the first and second lien agents in respect of the
2008 refund. Mr. Montgomery of TD said on his cross-examination that the discharges were
freely given because the lenders were asked to give them, and that there was no need to canvass

the lending syndicates to do so.

[24] Later in 2008, after GFPI received its 2008 tax refund from CRA, Mr. Grant. received
from GFPI approximately US$10 million in respect of his purchasc of the 2008 tax refund.

[25] The 2009 closing was to take place on January 2, 2009. Howcver GFPI failed to deliver
the transfer required uoder s, 7.04(a). It is common ground that GFPI is in breach of its

agreement for failing to do so,

{26] It is quite apparent from the evidence that it was the position of the lenders that
influenced the company to take the position that it did, and that the company felt it was between
a.tock and a hard place. GFPI was running into financial problems and auticipated being in
default of its borrowing covenants by the end of the first fiscal quarter for 2009. There is some
evidence in an e-mail sent by Mr. Pcter Lynch of GFPI to Mr. Grant’s solicitors and others, (1)
that TD, which was the agent at the time for both the first and second lien lenders, advised that it

would not provide discharges of their security without the consent of the requisite number of

lenders in each syndicate, which was different from the position taken by TD regarding the 2008

tax refund that the consent of the merabers of lending syndicatc was not required, and (ii) that
TD indicated to Mr. Lynch that it would not be supportive of the request for a discharge of its

security.

[27] Mr. Montgomery on his cross-examination made it clear that the position of TD was that
in order that GFPI would have the support of TD in a restructuring, the US$10 million should not
be paid to Mr, Grant, He said on his cross-examination:

“A. 1do know from Bill {O’Connor, a V-P at TD] that this — that this would

have been our position.
Q. What did Bill tell you in this regard?
A. That as -- you know, in order to -~ in order to continue to support the

company and, you know, put a structure in place that would allow it to continuc to
operate, that the lenders would look for the 10 million to remain in the company
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Q. Okay. :

A. - in order fo inducc the lenders to continue to fund, or to continue to

forebear, T guess, or continue to re - to restructure the credit facilities to allow it

to continue to operate.” ’ '
[28] When Mr. Montgomery was involved in the drafting of a term sheet for a proposed
reﬁriancing of GFPI he made sure that there was included in the term sheet a negative covenant
that the 2009.tax refund not be paid to Mr. Grant, He stated in an internal e-mail at TD "if we
restructure we would want to make sure that shareholders do not take payment on this "deposit".
Mr. Grant never agreed to this.

[29] On June 19, 2009 Mr. Grant’s soficitors wrote to GFPI demanding that GFPI deliver the
transfer document required for the 2009 tax refund no later than 5:00 p.m. on June 22, 2009. The
letter further demanded that the partial discharges and releases from the first and second lien
agents be sought by GFPI from the lenders and provided to Mr. Grant no later than 5:00 p.m. on
June 22, 2009. The letter stated that if these discharges and releascs from the first and second
lien agents were not provided, Mr, Grant miight waive these conditions that were inserted in the

agreement for his benefit. Scction 6.03 of the agreement provided that conditions in favour of

* Mr. Grant could be waived by him in his sole discretion. The obvious reason for the urgency of

the letter and for the demand that these documents be delivered by Junc 22, 2009 was that it was
known that GFPI was about to file for protection under the CCAA, which protection was
obtained in the Initial Order madc on June 25, 2009,

Issucs

[30] TD takes the position that under section 5.02 of the tax refund agreement, Mr. Grant did
not acquire any right or interest in the 2009 tax refund as that section provided -he would not
receive such a right until GFPI delivered a transfer document to Mr. Grant at the 2009 closing
that was to take place on January 2, 2009, Aé that transfer was not delivered, the position of TD
is that Mr. Grant therefore has not acquired any interest in the 2009 tax refund.

[31] Further, TD takes the position that the trust provision requiring GFPT to hold the 2009 tax
refund in trust once received from CRA has not come into force because that section provides for

such a trust for a 2009 tax refund that is received after the completion of the 2009 closing. TD
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asserts that because the 2009 closing did not take place as there was no delivery of a transfer
from GFPI to Mr. Grant, the trust provision does not yet arisc. It is common ground that the
2009 tax refund to come from CRA has not yet been reccived by GFPL

[32] The position of Mr. Grant is that GFPI has a trust obligation to hold the 2009 tax refund

in trust for Mr. Grant and that it cannot rely upon its own failure to deliver a transfer document to

Mr. Grant on January 2, 2009 to argue otherwise. Mr, Grant relies upon the equitable doctring '

that equity considers done what ought to be done.

[33] Mr. Grant further contends that it is open 10 a court to now compel GFPI to deliver the
transfor document that was to have been delivered on January 2, 2009, thus giving Mr. Grant his
right to the 2009 tax refund under section 5.02. He takes the position that delivery of the transfer
now by GFPI would mean that once the 2009 tax refund is received from CRA, it will be
impressed with a trust in his favour. TD takes the position that making an order requiring GFPT
to now deliver a transfer to Mr. Grant would amount to a preference in favour of Mr. Grant over
other creditors of GFPL

Analysis

[34] There is no question but that GFPI has breached its obligation to deliver the transfer to
Mr. Grant on January 2, 2009, It ié also clcar that while TD understood at the outset that the
2009 tax refund when received by the company would be held in trust for Mr. Grant and that TD
would provide a disct_large of its security at that time, TD has made clear that it will not deliver

any discharge of its security. The fact that TD contends that it was not asked by GFPI to deliver

a discharge of its security is, in my view, neither here nor there. It was made quite clear by TD

to GFPI that if there was to be a restructuring, the US $10 million should stay in the company.
[35] The issue is what right Mr. Grant has, if any, to receive the 2009 tax refund.

[36] There was no condition in the tax refund agreement that was required to be fulfilled
before the transfer was to be delivered to Mr. Grant on January 2, 2009, nor any test or judgment
call of any kind to be made by GFPL. The only purpose in having half of the US $20 million tax
refund being purchased by Mr. Grant to be a purchasc in 2009 was to stay onside the lending
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agreements which permitted only US $10 million in assets to be sold in any year out of the
ordinary course of business, The 2009 closing to take placé on January 2, 2009 was thus a
technical, albeit important, provision that was to be automatically carried out by GFPI. Nor was
the obligation of GFPi to deliver the transfer in-any way conditional on. the lenders providing a

release of their security.

[37] I would be completely inequitable, in my view,.for GFPI to take advantage of its own
breach in failing to deliver the transfer to Mr, Grant and then contend that because of that fail ure,
its requirernent to hold the funds received from CRA in trust under s. 5.02 does not arise because

the 2009 closing has not taken place, i.e., for GFPI to contend that as it is only funds received

from CRA “after the completion of the 2009 Closing” that are to be held in trust, and if the funds
are received before the closing has taken placc they are not subject to the trust in favour of Mr.
Grant. That was not at all the intent of the agreement. GFPI does not argue this, as it takes no

position on the motion by Mr. Grant. TD however does. Mr. McElcheran said in argument that .
TD is taking this position on behalf of GFPL.

" (38] In my view, the principle that equity considers done what ought to be done is applicable

and the transfer by GFPI of the 2009 tax refund to Mr. Grant that was to ocour on January 2,
2009 is to be treated as if it did take place.

[39] The principle is well known and of somc antiquity. It was explained in Bliss v. Doyle
(1983), 44 O.R. (2d) 129 by Krever J. (as he then was) by the following: ‘

In Sncll's Principles of Equity, 27th ed. (1973), one finds the following
explanation of the maxim at p. 40:

This maxim has its most frequent application in the case of contracts.
Equity trcats a contract to do a thing as if the thing were already done,
though only in favour of persons entitled to enforce the contract
specifically and not in favour of volunteers, Agreements for value are thus
often trcated as if they had been performed at the time when they ought to
have been performaed, with the same consequences as if they had then been
completely performed. For exaraple, a person who cnters inte possession
of tand under a specifically enforceable agreement for a lease is regarded
in any court which has jurisdiction to enforce the agreement as being in the
same position as between himself and the other party to the agreement as if
the Icase had actually been granted to him.
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Other ecxamples of the maxim will be found in the enforcement of an
imperfect trust made for value, the qualified trust for a purchaser imposed
by equity upon the vendor, the rule in Howe v. Earl of Dartmouth, and the
doctrine of conversion.

{40] The maxim was applied in Wood v. Guarantee Co. of North America (1975), 10 O.R.
(2d) 661. In that case an insurer failed to issue a policy that its agent had committed it to issue.
The insurer sought to avoid an obligation under the Judicature Act to pay interest by way of
damages on an insurance policy by contending that the policy had not been issued. Southey 1.

rejected the argument and stated:

The present action is not an action on a policy of insurance, because no policy

was in fact issued by the insurer. The insurcr, however, was under an obligation to

issue a policy of insurance in accordance with the agrcement made with the

plaintiff and it would be a strange result, indeed, if the insurer could avoid

liability for interest in the nature of damages under the Judicature Act because of

its failure to issuc a policy. The plaintiff could have sued for specific performance

of the contract of insurance and thercby forced the Guarantee Company to issue a

policy, T think I am entitled under s. 18(1) of the Judicature Act to apply the

cquitable principle that equity looks on that as done which ought to be done (14

Hals., 3rd ed., p. 532), and proceed in this case as though a policy had been

issued.
[41] It was contended on behalf of TD that to.apply this equitable maxim flies in the face of s.
5.02 of the tax refund agrecment that provides that Mr. Grant obtains no interest in the 2009 tax
refund before the vendor delivers the transfer at the closing on January 2, 2009 and, that as the
transfer was not delivered, it would be effectively re-writing the agreement to provide for it now.
T do not agree. The application of the maxim does not mean that Mr. Grant will have received his
interest in the second half of the tax rcfund in 2008, The application of the maxim results in the
court proceeding as if the transfer took place on January 2, 2009, which is what the agreement

contemplated.

[42] As the transfer is thus taken to have occurred on January 2, 2009, the trust obligation
imposed on GFPI under s. 5.06 of the agreement is effective and requires GFP! to hold for Mr.
Grant US $10 million of the tax refund for 2009 when it is received from CRA. Moreover, under
5, 5.04 of agreement, Mr. Grant is entitled to diréct thc CRA to deliver that amount to him rather
than to GFP1. S. 5.04 provides in part:
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Either party may, after the delivery to the Purchaser of the transfet of the Sold
2009 Refund referred to in Scction 7.04(2), direct CRA, the Finance Minister and
any other appropriate person to pay the Sold 2009 Refund to the Purchaser.

[43] I do not think that the lack of discharges from TD of the first and second lien lenders
affects the substance of the rights of Mr. Grant to the 2009 tax refund. The obligation in the tax
refund agreement to deliver the discharges on the 2009 closing was that of GFPI, and thus GFPI
was. required under the agreement to do what was necessary to acquire those discharges from

TD. Under s. 5.02 of the agreement, Mr. Grant was to acquire his title or ownership to the 2009

tax refund on January 2, 2009 solely by the transfer being delivered to him. The failure of GFPT

to obtain the discharges from TD could not affect that delivery of title from GFPI to Mr. Grant.
At most, if the lenders had security over the 2009 tax refund, it would mean that Mr. Grant’s
ownetship of that asset was subject to the lenders® security. I do not see how the failure of GFPI
to obtain discharges from the lenders for delivery to Mr. Grant could affcct the trust provision in
s. 5.06. It would amount to GFPI taking advantage of its own breach of agreement to argué there
was 1o closing because it did not provide the discharges from the lenders to Mr. Grant.2

[44] In my view, and I so find, as the transfer from GFPI to Mr. Grant is deemed at equity to
have been delivered on January 2, 2009, the trust provisions of s. 5.06 raean that if the tax refund
due to Mr. Grant is received by GFPI, it is to be held in trust for him and the first and second lien

lenders do not have any sceurity over it.

[45] 1do not agree with the assertion by TD that to now order GFPI to deliver a transfer of the
2009 tax refund would amount to a preference in favour of Mr, Grant, It would not be providing
Mr. Grant as an unsccurcd ¢reditor with a payment from the company’s assets ahead of other
creditors. Rather it would be effecting delivery-to him of an asset belong to him. It is not the
company’s asset.

[46] Moreover, while Mr. McElcheran contends that the tax recovery is not something that TD
is asking for itself, but something TD is asking for GTPI, and that TD as agent for the first lien

* TD does not argue that the lack of discharges from the first and second len holders prevents the gust provisions of
s. 5.06 from being applicable. It relies on the failurc of GFPT to deliver the transfer on January 2, 2009 for its
contention that the 2009 closing did not take place.
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lenders is not trying to scoop the tax refund, this appcars inconsistent with the position taken by
TD in August of this year on the motion regarding the validity of the KERP payment for Mr.
Lynch, which TD supported. TD relied on marketing information provided by the Monitor and
Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur
substantial shortfalls and that there likely will be no recovery for the unsecured creditors. If that
is the case, the result of TD being successful in its position on this motion would be a benefit to
its position as agent for the first lien lenders.® This would be quite inconsistent with the lending
agreements which expressly permitted the sale of these tax refunds free of the security of the
lenders.

[47] Whether the result in favour of Mr. Grant is by rcason of the application of the equitable
maxim that equity considers done what ought to be done or by reason of an order that GFPI now
detiver a transfer to Mr. Grant, in substance the result would be the same. I do not think that the
equities of the situation should be affected by the form of the relief granted. If requested, I would
order the teansfer to Mr. Granit by GFPI to be now made under s. 5.02 of the agreement, but T do
not see the need for that to be done. c

Conclusion

[48] Ideclare:

(3) The transfer to Mr. Grant of the 2009 tax refund due to him under s. 5.02 of the tax
refund agreement has in equity taken place as of January 2, 2009 and that Mr. Grant has
acquired full right, title and interest in the tax refund as of that date. Mr. Grant is entitled if

he wishes to receive a transfer document from GEFPI under s. 5.02 effective January 2, 2009.

* The fourth report of the Monitor dated October 8, 2009 contains a cash tlow projection from September 28, 2009
to December 6, 2009 which the Monitor states indicates that the applicants wilt have sufticient liquidity to sustain
ordinary course operations daring the projection period. This statement projects US 14,444 miltion being received as
a corporate tax refund in the week ending December 6, 2009 and US $10 million of that being transforred to an
escrow in accordance with my interim ruling at the conclusion of the argument on this motion, That is, the refund
due to Mr, Grant is not necessary for the applicants’ cash flow for the period, at the end of which the projected cash
position of the applicants will be a positive US $26,491 million.
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(b) Mr. Grant is also entitled if he wishes to direct CRA, the Finance Minister or any other
appropriate person under s. 5.04 of the tax refund agreement to pay the tax refund due to

him directly to him.

(c) If the 2009 tax refund due Mr. Grant is received by GFPI, it will be received by GFPI in
trust for Mr. Grant and GFPI shall be obliged to forthwith pay it to Mr, Grant.

[49] Mr. Grant is entitled to his costs from TD. If not agreed, brief submissions in writing with

a draft bill of costs may be made on his behalf within 10 days and TD shall have 10 days to
reply. '

Yo rsea T

NEWBOULD J.

DATE: October 13, 2009
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Court File No. M38120

COURT OF APPEAL FOR ONTARIO

THE HONOURABLE )  TUESDAY, THE 27™ DAY
)
JUSTICE MACPHERSON ) OF OCTOBER, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC., GRANT
ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT
U.S. HOLDINGS GP

Applicants

ORDER

(Motion to expedite motion for leave to appeal and for a stay pending the motion for leave -
to appeal, returnable October 27, 2009)

THIS MOTION, made by The Toronto-Dominion Bank in its capacity as Agent for the
First Lien Lenders (“TD”) to expedite its motion for leave to appeal the judgment of Newbould
J. dated October 13, 2009 and for a stay of that judgment pending the application for leave to

appeal, was heard this day, at Osgoode Hall, Toronto.

ON READING the Notice of Motion and the Affidavit of William O’Connor sworn
October 20, 2009, and on hearing the submissions of counsel for TD, Peter Grant Sr., the

Monitor Ernst & Young Inc. and Grant Forest Products Inc.:

1. THIS COURT ORDERS that, on consent, TD shall file its leave to appeal factum by

November 3, 2009 and Mr. Grant shall file his responding factum by November 16, 2009. The

28
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file will then be distributed to a panel of this court which will attempt to determine whether leave '
to appeal is granted by November 20, 2009. If leave to appeal is granted, the goal would be that
the appeal would be heard soon after November 20, 2009. The Honourable Justice MacPherson

will serve as case management judge for the matters set out in this paragraph.

2. THIS COURT ORDERS that the motion for a stay pending the motion for leave to

.appeal, and if leave is granted, pending the disposition of the appeal, is dismissed without costs.
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Court File No. CV-09-8247-00CL

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

AFFIDAVIT OF WILLIAM O’CONNOR

I, William O’Connor, of the City of Toronto, in the Province of Ontario, MAKE OATH

'

AND SAY:

Introduction

1. I am a Vice-President and Director of TD Securities, a division of The Toronto-Dominion
Bank (“TD” or the “Agent”). As such, I have personal knowledge of the matters to which I
depose in this affidavit. Where facts stated in this affidavit are not based on my personal
knowledge, I have stated the source of my information and in all such cases, I verily believe such

facts to be true.

GFPI’s CCAA proceedings
2. Grant Forest Products Inc. (“GFPI”) is in the lumber business. It is ultimately owned by

the responding party Peter Grant Sr. On June 25, 2009, GFPI filed for and obtained protection
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from its creditors under the Companies’ Creditors Arrangement Act (the “CCAA”). The CCAA

proceedings are ongoing.

3. At present, the stay of proceedings under the CCAA has been extended to December 1,
2009, primarily in order to allow a process for the marketing of GPFI’s assets to be advanced. A
copy of the order of Justice Newbould dated October 13, 2009 e;(tending'the stay to December 1,
2009 is attached as Exhibit “A”. A copy of the most feCent report of the monitor, Emst & Young
Inc. (the “Monitor””), which was used to obtain the stay extension order and which sets out thé

status of the CCAA proceedings, is attached as Exhibit “B”.

The motion

4. On October 5, 2009, Mr. Grant brought the motion which now gives rise to these
proceedings. He moved before the Honourable justice Newbould for an order in connection
with an agreement under which he égreed to purchase from GFPI $10 million U.S. in téx refunds
due from the Canada Revenue Agency (the “CRA”) to GFPI in 2009. TD opposed the motion.

TD is agent for a lending syndicate which holds first ranking security over the assets of GFPL

5. On October 13, 2009, Justice Newbould issued an endorsement granting Mr. Grant the
relief that he was seeking. A copy of Justice Newbould’s endorsement is attached as Exhibit

G‘C’D

6. Specifically, Justice Newbould held that pursuant to the relevant contract, Mr. Grant has
acquired full right, title and interest in the tax refunds which are owing by the CRA to GFPI in

2009, and held that if GFPI receives the 2009 tax refund it will be received in trust for Mr. Grant
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and GFPI will be obliged.to pay it forthwith to Mr. Grant. TD asserts that the ruling of Justice

Newbould is contrary to the express provisions of the Agreement under which Mr. Grant agreed

' to purchase the 2009 tax refunds.

Subsequent developments giving rise to the need for this motion
7. TD wishes to seek leave to appeal Justice Newbould’s order to this court. It has served a

notice of motion for leave to appeal. A copy is attached as Exhibit “D”.

8. On Friday, October 16, 2009 (three days after the issuance of Justice Newbould’s
endorsement) at 2:28 p.m., Kevin McElcheran of McCarthy Tétrault LLP, counsel for TD,
received an e-mail from Sean Dunphy of Stikeman Elliott LLP, counsel for the Monitor. Mr.

Dunphy advised as follows:

“[W1le are advised that one of the tax refunds (approx $1.4mm) has arrived. The
Company is in the process of endorsing over to P. Grant Sr. The Monitor has
asked the company to hold off for 48hrs (till close on Tuesday) to give you a fair
chance to seek a stay if so advised. We were not aware the receipt of refunds was

 this imminent, so there would appear to be less time to consider your course of
action than you may have expected. Please let us know as soon as you can what
your intentions are.”

A copy of Mr. Dunphy’s e-mail is attached as Exhibit “E”.
9. Accordingly, TD is bringing this motion, on an urgent basis, for a stay of Justice

Newbould’s order until the disposition of this motion for leave to appeal and, if leave is granted,

until the disposition of the appeal in this court.
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Serious issues

10.  TD believes that the issues raised in its notice of motion for leave to appeal raise serious

issues for consideration by this court.

Irreparable harm

11. GFPI is in dire financial straits and needs all the cash to whibh it is entitled. If Justice

- Newbould’s order is not stayed, GFPI will be required to pay over to Mr. Grant approximately

$1.4 million which it needs for its restructuring.

12.  The cash flow forecasts provided to TD prior to the filing of CCAA proceedings by GFPI
indicate that GFPT needs the 2009 tax returns to continue its operations and the payment to Mr.
Grant of the 2009 tax refunds may jeopardize the restructuring of GFP1. If the 2009 refunds are

paid to Mr. Grant, any delay in their return may jeopardize the restructuring of GFPI’s business.

13. Moreover, I understand that Mr. Grant is the ultimate shareholder of GFPI, along with a
family trust. TD is concerned that GFPI’s financial distress may have caused financial distress to
Mr. Grant personally, such that he may be unable to repay- tax refunds which are paid over to him

if this court ultimately determines that he is not entitled to them.

Balance of convenience
14.  TD is willing to expedite this motion for leave to appeal, and the appeal itself if leave to
appeal is granted. GFPI’s current stay of proceedings is in place until December 1, 2009 in order

to permit a process for the marketing of GFPI’s assets to unfold. Subject to the availability of
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time in this court, the leave motion and, if leave is granted, the appeal itself can be dealt with

- prior to December 1, 2009, which means that the proceedings in this court will not interfere in

any way with the ongoing restructuring.

SWORN before me at the City of
Toronto, in the Province of Ontario
this 20" day of October, 2009.

; ﬁ??”‘ﬁ) £

A Commissioner/Nota Pﬁbﬁ%" vV iiliam O’Connor .
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Court File No, CV-09-8247-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE )  TUESDAY, THE 13™ DAY OF |
JUSTICENEWBOULD )  OCTOBER, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED -

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP (the
“Applicants”)

ORDER

THIS MOTION, made by the Applicants, for an order in the form
attached as schedule “A” to the notice of motion of the Applicant dated October 6, 2009
(the “Notice of Motion”) inter alia: (i) abridging and validating the timing and method of
service of this Motion Record so that the Motion is properly returnable; (ii) extending
until December 1, 2009 the Stay Period, as defined by the Order of the Honourable Mr.
Justice Newbould in these proceedings made on June 25, 2009 (the “Initial Order”); and
(iii) approving the fourth report of Ernst & Young Inc. dated October '8, 2009 (the
“Fourth Report”). in its capacity as court-appointed Monitor of the Applicants (the

“Monitor”), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Hap Stephen sworn Qctober 6, 2009, the
Fourth Report of the Monitor and the appcndice‘s thereto -and on hearing the submissions

of counsel for the Applicants, the Monitor, T‘hc"meﬁe-Bemunm-Bmk—afsagcni-ibs-&le )%,':;—.
f&et-hen-kendeu, the independent directors of Grant Forest Products Inc., Peter Gr /3 Sr.,

!

This IS ExhIbMavsmeion reforred o In tho
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sworn before me, thi_s ............ Gl oy
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and no one else appearing although duly served as appears from the affidavit of service of

Stephanie Waugh sworn October 6, 2009;

Service
1. THIS COURT ORDERS that the time for service of the Notice of Motion and
the Motion Record is hereby abridged so that this motion is properly returnable today and

hereby dispenses with further service thereof.

~ Approval of Monitor’s Activities
2. THIS COURT ORDERS that the Fourth Report of the Monitor and the

activities of the Monitor as set out therein, be and are hiereby approved.

Extension of Stay of Proceedings

KR THIS COURT ORDERS that the “Stay Period” as defined in paragraph 21 of
the Initial Order, be and is hereby éxtended to Décember 1, 2009, subject to the terms of
this Order. '

[~

ENTEL e iRl A TORONTO
ON 7 BOOK NQ
LE P DAMS LE REGISTRE NO

0CT 13 2004

PER/PAR [ -

7360499_5.D0C
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Court File No.: CV-09-824700CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDI TORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS SALES INC,
AND GRANT U.S. HOLDINGS GP

Applicants

FOURTH REPORT OF THE MONITOR
DATED OCTOBER 8, 2009

STIKEMAN ELLIOTT LLP
Barristers & Solicitors

5300 Commerce Court West
199 Bay Street

Toronto, Canada M5L 1B9

Sean Dunphy LSUCH#: 24941J
Tel: (416) 869-5662

Kathy Mah LSUC#51077TW
Tel: (416) 869-5652

Fax: (416) 947-0866

Solicitors for the Monitor, Ernst & Young
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Court File No.: CV-09-824700CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC,, GRANT FOREST PRODUCTS SALES INC.
AND GRANT U.S. HOLDINGS GP

Applicants

FOURTH REPORT OF THE MONITOR
DATED OCTOBER 8, 2009

INTRODUCTION

1. On June 25, 2009, Grant Forest Products Inc., (“GFPI"), Grant Alberta Inc.

(“GAI™), Grant Forest Products Sales Inc. (“GFPSI”) and Grant U.S, Holdings
GP (“U.S. Holdings™) (collectively “Grant” or the “Applicants™) filed for and

_ obtained protection under the Companies' Creditors Arrangement Act (“CCAA™)
in order to restructure the business and affairs of the Applicants. Pursuant to the
Order of this Honourable Court dated June 25, 2009 (the “Initial Order”), Emst
& Young Inc. (“EYT") was appointed as the Monitor of the Applicants (the
“Monitor”) in the CCAA proceedin.g.' Thé Initial Order provided for a stay of
proceedings through to July 24, 2009. The stay of proceedings was subsequently
extended to October 15, 2009 (the “Stay Period”) pursuant to an Order of this
Honourable Court dated July 24, 2009.

PURPOSE

2. The purpose of this Fourth Report of the Monitor (the “Fourth Report”) is to

report to this Honourable Court with respect to:
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a. the status of the marketing process as described in the Initial Order (the

“Marketing Process”);

b. dctual receipts and disbursements of the Applicants from July 13, 2009 to
September 27, 2009 as well as the Applicants’ revised cash flow
projection from September 28, 2009 to December 6, 2009;

c. the motion by the Applicants to extend the stay period to December 1,
2009; and

d. the Applicants’ motion to approve this Fourth Report and the conduct and
activities of the Monitor as presented in this Fourth Report

TERMS OF REFERENCE

In preparing this Report, the Monitor has been provided with and in making the
comments herein relied upon unaudited financial information, the Applicants’
books and records, financial information prepared by the Applicants and
discussions with management of the Applicants, The Monitor has not audited,
reviewed or otherwise attempted to verify the accuracy or completeness of such
information and, accordingly, the Monitor expresses no opinion or other form of
assurance in respect of such information contained in this Fourth Report. Some of
the information referred to in this Fourth Report consists of forecasts and
projections. An examination or review of the financial forecast and projections,
as outlined in the Canadian Institute of Chartered Accountants (“CICA™)
Handbook, has not been performed. Future oriented financial information
referred to in this report was prepared based on management’s estimates and
assumptions, Readers are cautioned that since projections are based upon
assumptions about future events ‘and conditions that are not ascertainable, the
actual results will vary from the projections, even if the assumptions materialize,

and the variations could be significant,

Unless otherwise stated all monetary amounts contained herein are expressed in

U.S. Dollars.
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Capitalized terms not defined in this Report are defined in the Initial Order or

previous Reports of the Monitor.

BACKGROUND

GFPI and certain of its subsidiaries are privately owned corporations carrying on
an Oriented Strand Board (“OSB™) manufacturing business from facilities located
in Canada and the U.S, OSBis an engineered, mat-formed panel product made of
strands, flakes or wafers sliced from logs and bonded with an exterior-type binder
.under heat and pressure. The most common uses are sheathing in walls, floors and

roofs in the construction of buildings and residential housing.

The Applicants and certain of their subsidiaries or other related parties, namely .

Southeast Properties LLC, Grant Newco LLC, Grant Clarendon LP, Grant
Allendale LP, Grant Excluded FP, Grant U.S. Sales Inc. and Footner Forest
Products Ltd. (“Footner”) (collectively, the “Subsidiaries”), have a total annual
capacity to produce 3.7 billion square feet of OSB, which makes them the third
largest OSB manufacturer in North America.

The Applicants and the Subsidiaries have interests iﬁ three mills in Canada
located at Englehart and Timmins in Ontario and High Level in Alberta. The
Applicants and their Subsidiaries also have interests in the Allendale and
Clarendon mills located in South Carolina in the United States. The mills located

in Englehart and Timmins in Ontario are owned by GFPI and, as such, they are

included in Grant’s CCAA proceedings. GFPI also has a 50% interest in a mill

located at High Level in Alberta, This mill is held by Footner as bare trustee and ‘

GFPl oWns 50% of the shares of Footner. The Allendale and Clarendon mills in
South Carolina are owned by Grant Allendale LP and Grant Clarendon LP
respectively, which are 99.9% owned by Southeast Properties LLC, but these
mills are indirectly owned by GFPL.

As aresult of the present market conditions and the reduced demand for OSB and

other wood products, only the OSB mills located in Englehart, Ontario and
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10.

Allendale, South Carolina, are presently operating. Both the mill in Timmins,
Ontario and the mill in High Level, Alberta are idle. The mill in Clarendon, South
Carolina is a new mill which is substantially complete but has not yet been put

into production.

On June 25, 2009, this Honourable Court issued the Initial Order which, among
other things, approved the continuation of the engagement of Stonecrest Capital
Inc. (“Stonecrest”) as Chief Restructuring Advisor (the “CRA™) with services to
be provided by Hap Stephen and Sandra Rosch.

STATUS OF THE MARKETING PROCESS

11,

12.

13.

The Initial Order provided for the immediate commencement of the Marketing
Process in accordance with the protocol attached as Appendix “A” to the Initial
Order (the “Investment Offering Protocol”) to provide interested parties with
the opportunity to offer to purchase the business and operations of the Applicants
and their Subsidiaries as a ‘going concern or offer to sponsor -a plan of

arrangement of the Applicants, or any of them.,

As set out in the Second Report, paragraph 18 of the Initial Order and the
Investment Offering Protocol authorized and directed the Applicants to engage an
investment offering advisor (the “Investment Offering Advisor”), subject to the
approval of the Monitor and the Toronto-Dominion Bank, the "Agent of the First
Lien Lenders (the “Agent”), to assist in connection with the conduct of the
Marketing Process.  Subsequent to the issuance of thé Initial Order, the
Applicants requested that the Monitor undertake the role of the Investment
Offering Advisor. The Agent was also in concurrence with the Monitor fulfilling
the [nvestment Offering Advisor role.

As set out in the Second Report, further to the appointment of the Monitor as the
Investment Offering Advisor, Grant, the CRA and the Monitor have collectively
taken the following steps:

a. Prepared a two page overview of the Applicants’ business and opefaﬁons
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(the “Teaser”) and a non-disclosure agreement (the “NDA”) to be
executed by interested parties who plan to participate in the Marketing

Process;

b, Set up a data room including materials relevant for assessing the business

and operations of the Applicants;

c. Compiled a list of potential interested parties including parties that
expressed an interest in Grant’s operations prior to the CCAA proceedings
and other parties whose interest is known to Grant, the Monitor or the
Investment Oﬂ‘eﬁng Advisor, The Monitor also requested the Agent and

the second lien agent for names to be added to the list of interested parties;

d. Contacted a significant number of potential interested parties by phone
and distributed the Teaser and the NDA to these interested parties (or a
waiver with respect to a condition in certain NDAs previously executed by

interested parties);

e. Negotiated NDAs as required and finalized the bid protocol letter and the

expression of interest letter; and,

f. Updated Grant’s management. presentation and presented it to the

interested parties who have executed NDAs.

At the end of Phase 1 on July 31, 2009, Grant received certain expressions of

interest from interested parties. Pursuant to the Initial Order, these expressions of

interest were evaluated by the Investment Offering Advisor, the CRA and the
Monitor in consultation with an independent committee of the Board of Directors
of Grant (the “Independent Committee”), and the Agent. Based on the
evaluation, a short list of interested parties were invited to Phase II to conduct
further due diligence. The Monitor also informed a member of the second lien

lenders as to how many parties wetre being invited into Phase II.
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16.

17.

18.

19.

During Phase II, interested parties were provided access to Grant’s facilities and
permitted to conduct further due diligence. The Investment Offering Advisor
attended each facility visit and facilitated the due diligence process with the CRA
and with the assistance of Gr'ant’s manaéemcnt. The Investment Offering
Advisor and the CRA also facilitated one on one meetings with each potential

bidder and Grant’s management,

Interested parties initially had until August 30, 2009 to submit revised proposals .

to the Investment Offering Advisor. In accordance with the Initial Order, this
date was subsequently extended to September 11, 2009 by Grant with the consent
of the Monitor and the Agent.

In accordance with the Initial Order, Grant further extended the date for certain
interested parties to complete their due diligence and submit revised proposals to
October 2, 2009 and extended the date to'file a plan of arrangement and submit
the plan to affected creditors or complete an asset purchase agreement and submit
the same to the CourtAfor api)roval, 'to October 30, 2009. This amendment was
consented to by the Monitor and the Agent.

The CRA and the Monitor are collectively evaluating the revised proposals
received and will review the proposals with the Independent Committee, and in
consultation with the Agent and the second lien agent, will select a bidder to

proceed to Phase IIl. The analysis and results of the Marketing Process will be

reported to this Honourable Court in the near future.

ACTUAL CASH RECEIPTS AND DISBURSEMENTS

A summary of the actual receipts and disbursements as compared to the projection

set out in the Second Report, is attached as Appendix “A” to this Fourth Report.

The Applicants’ actual consolidated net cash inflow for the period from July 13,
2009 to September 27, 2009 was $1.8 million. The actual net cash inflow was
higher than projected by approximately $2.2 million primarily as a result of

“higher than anticipated sales and a stronger Canadian dollar as compared to the



.......

exchange rate used in the projection. Grant has ramped up its production since
the commencement of the CCAA proceedings to meet the higher demand for its

product.

UPDATED CASH FLOW PROJECTION

21,

22,

23.

24.

25,

- Grant, with the assistance of the Monitor, had prepared a cash flow projection for

the period from September 28, 2009 to December 6, 2009, (the “Cash Flow
Fox;ecast”) a copy of which is attached as Appendix “B" to this Fourth Report.

The Cash Flow Forecast attached to this Fourth. Report reflects receipts and

disbursements to be received or paid over the projection period in U.S. dollars.

The Applicants are projecting a net cash outflow of approximately $2.4 million
during the projection period prior to transfers of funds to Footner and Grant’s
U.S. affiliates,

During the projection period, Grant estimates that the Applicants will not be
required to transfer funds to its U.S. affiliates and will be required to transfer
approximately $0.3 million to Footner, Such transfers to these affiliates preserve

Grant’s interests in these operations.

The Cash Flow Forecast projects that the Applicants will have sufficient liquidity
to operate during the proposed stay period as discussed further in this Fourth

-Report,

STAY EXTENSION

26,

The current stay of proceedings under the Initial Order expires on October 185,
2009. The Applicants are seeking an extension of the stay period to December 1,
2009 in order to permit them time to undertake the Marketing Process as set out in
the Investment Offering Protocol; undertake the Non-Core Asset Sale Process and
continue discussions with their key stakeholders regarding its restructuring

alternatives. .
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27.  The updated cash flows described carlier in this Fourth Report which cover the
period from September 28, 2009 to December 6, 2009 indicate that the Applicants
will have sufficient liquidity fo sustain ordinary course operations during the

projection period.

o 28. It is the Monitor’s view that the Applicants have acted in accordance with the
Initial Order and are working on the Marketing Process diligently. Accordingly,
the Monitor is satisfied that the Applicants are acting in good faith and with due

diligence.
RECOMMENDATIONS

29.  The Applicants are seeking this Honourable Court’s authorization for the

following; -
a. an extension of the stay of proceedings to December 1, 2009; and

b. approving the Fourth Report and the conduct and activities of the Monitor
as presented in the Fourth Report.

All of which is respectfully submitted this 8" day of October, 2009,

ERNST & YOUNG INC.

in its capacity as the Monitor of
Grant Forest Products Inc.,

Grant Alberta Inc.,

Grant Forest Products Sales Inc., and
Grant U.S. Holdings G.P.

— Per: W

Alex Morrison
Senior Vice President
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Grant Forest Products Inec., Grant Alberta In¢,, Grant Forest Products Sales Inc,, and Grant U.S.

Holdings GP. (“Applicants”)

Cumulative Combined Receipts and Disbursements
For The Period From July 13 to September 27, 2009

. (In Thousands of US Dollars) -

Opening Bank Balance

Receipts

0SB 8Sales

Wood Sales

GST Collected & Refunds
Interest Income

Other Receipts

Total Receipts

Disbursements
Payables-Wood
Freight

Other Payables
Payroll

Utilities & Fuel
GST Remittance
SG&A
Restructuring Costs

- Bank Charges

Capex
Foreign Exchange Impact
Total Disbursements

Net Cash Flows

Inter-Company Transfers:
Transfer from (to) US Companies
Transfers from (to) Footner

Total Inter-Company Transfers

Ending Bank Balance
Deduct: Restricted Cash
Ending Cash excluding Restricted Cash

Actual Projection Variance
28,474 28,474 -
29,776 25,459 4317
1,542 194 1,348

414 1,249 (835)

- 12 (12)
752 32 720
32,484 26,946 5,538
(7,867) (6,063) {1,804)
(3,703) (3,999 296
(9,324) (7,539) (1,785)
. (5,538) (3,968) (1,570)
997) (1,259) 262

. (159, (s4z)l @17
1,016)] (1,008), ®
2,369) (2,509) 4]
- @) 4
4) (50) 46

. 867 (414) 1,281
(30,710) {27,355) (3,355)
1,775 {409) 2,184
(500) - (500)
(184) (573) 390
(684)) (573) (1)
29,564 27,491 2,073
427 (388) 39
29,137 27,104 2,034

Notes

N -

Seo®@NTow;m
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Grant Forest Products Inc., Grant Alberta Inc., Grant Forest Products
Sales Inc., and Grant U.S, Holdings GP. (“Applicants”)

Combined Actual Receipts and Disbursements :

For Period July 13 to September 27, 2009

Variance Analysis

The actual receipts and disbursements are denominated in US dollars. Canadiam-dollars are
converted to US dollars every week at Thursday’s closing exchange rate as published by the Bank
of Canada. In the projection, Canadian dollars are converted to U.S. dollars at the exchange rate
of CDN$1.20=US$1.00.

1.

OSB Sales — The positive variance is primarily due to 2) higher than expected sales
volume; b) the translation of CDN$ sales into U.S. currency at lower CDN$/USS$
exchange rates; c) the collection of overdue June accounts receivables; and d) a change in
classification of GST collected. Actual OSB sales include GST collected, which was
reflected in the projection under the GST Collected and Refunds line item. Accordmgly,
this portion of variance reflects a change in classification.

Wood Sales — The Applicants sold higher than anticipated volumes of certain wood
species that are not used in production at Englehart.

GST Collected and Refunds ~ The negative variance is as a result of a timing difference
related to the Applicants’ outstanding August GST refund; a lower than expected June
GST refund and the classification of GST collected into the OSB sales line item as
described in Note 1.

The Applicants are awaiting the receipt of its August GST refund that was forecast in this
period. Accordingly, this portion of the variance is caused by timing and is expected to
reverse in the future, The Canada Revenue Agency re-assessed the Applicants’ June GST
liability and adjusted the refund for invoices that were stayed as a result of the CCAA.

Other Receipts — A portion of the favorable variance is related to the classification of
payroll reimbursements. Actual receipts include reimbursements of US$380k for payroll
and other costs paid by the Applicants on behalf of its affiliates, whereas the projection
offset a certain portion of such payroll expense against SG&A. The remainder of the
variance represents miscellaneous receipts that were not contemplated in the projection.

Payables Wood — The Applicants incurred higher costs for purchases of certain wood for
the ramp up of production at the Englehart mill, which has been operating at full capacity
since July. The increased supply of wood contributed to higher wood sales in the current
period as described in Note 2. The unfavourable variance was also increased by an
adverse usage variance,

Further, the lower CDNS$/US$ exéhangc rates contributed to the unfavourable variance as
CDN$ disbursements were translated to U.S. currency. Such translation is done for
presentation purposes only
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10.

1.

Freight — This favorable variance is as a result of lower than expected freight costs and
timing differences. Actual freight per unit of wood is lower than projected largely
because the Applicant's sales to their Canadian customers who are located at closer

~ distance relative to their U.S. customers. The portion of variance that is related to timing

is expected to reverse in the future.

Other Payables — The unfavourable variance reflects a combination of higher production
related costs due to higher production volume and the translation of CDN$ disbursements
into U.S. currency at the lower CDNS/US$ exchange rates.

Payroll — The unfavourable variance is primarily due to the employee incentive
payments that were not contemplated in the projection, In addition, the Applicants
discontinued a significant portion of payroll processing conducted on behalf of their
affiliates. A large portion of the unfavourable variance is related to such discontinuation
being done later than projected. These costs were reimbursed by the affiliates and
therefore there is no cash impact. The remainder of the variance is primarily related to
foreign exchange translation and higher than anticipated overtime pay as a result of
increased production.

Utilities & Fuel ~ The favorable variance is primarily as a result of timing differences
and is expected to reverse in the future.

GST Remiitance — The Applicants submitted its August GST remittance that was
projected to be paid in the following week. Accordingly, the variance represents a timing
difference and is expected to reverse in the future.

Foreign Exchange Impact ~The variance is primarily due to the conversion of the
opening Canadian dollar balance to US cumency using Thursday’s closing rate as
published by the Bank of Canada. This balance reflects a holding foreign exchange
difference on the opening Canadian dollar cash balance as of July 13, 2009,
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In the Matter of the CCAA of Grant Forest Products Inc, Grant Alberta Inc., Grant
Forest Products Sales Inc., and Grant U.S. Holdings GP. (“Grant” or the
“Applicants”) ‘ '
Notes to the Unaudited Cash Flows Projection

Disclaimer:

In preparing this cash flow projection (the “Cash Flow Forecast”), the Applicants have
relied upon unaudited financial information and the Applicants have not attempted to

further verify the accuracy or completeness of such information. The Cash Flow Forecast .

includes estimates concerning the operations of the mills and additional assumptions
discussed below with respect to the requirements. Since the Cash Flow Forecast is based
on assumptions about future events and conditions that are not ascertainable, the actual
results achieved during the Cash Flow Forecast period will vary from the Cash Flow
Forecast, even if the assumptions materialize, and such variation may be material. There
is no representation, warranty or other assurance that any of the estimates, forecasts or

projections will be realized.

Overview:

The Cash Flow Forecast reflects cash flows from Grant's operations including inter-
company transfers to and from the mill at Footner and Grant’s U.S. operations. The

Applicants with the assistance of the Monitor have prepared the Cash Flow Forecast -

based primarily on historical results and Grant’s current business plan. Receipts and
disbursements are denominated in both Canadian and US dollars; however the
consolidated cash flow is presented in U.S. dollars. Canadian dollars are converted to US
dollars at the exchange rate of CDN$1.08 = US$1.00, ‘

The Cash Flow Forecast assumes that.three of Grant’s mills, specifically, Timmins,
Footner and Clarendon continue to remain closed during the Cash Flow Forecast period.
The Cash Flow Forecast also assumes that no interest will be paid to the lenders during
the projection period.

Assumptions:

1) Opemng Balance:
This is the anticipated opening cash balance of the Apphcants at the
commencement of the stay extension period and includes funds held in Canadian
dollars and U.S. dollars that were converted into U.S. dollars at the exchange rate
noted above.

2) Sales Receipts:
OSB Sales are calculated as the product of the projected volume and the projected
price per unit. The projected volume is estimated based on Grant’s historical
volumes with a discount for the decline in sales as a result of the slower U.S.
housing market as compared to previous years, The projected sales price per unit is

10f4
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3) Wood Sales Receipts:

Wood sales receipts represent receipts from sales of wood not utilized in the
production process. It is anticipated that such sales and the correspondmg receipts
will not be significant during the prOJectxon period.

4) GST Refunds:

Grant is typically in a net refund position as GST remittances are offset by potential
input tax credits.

S) Interest Income:

Interest income is estimated at 0.25% of the previous month’s bank balance and is
projected to be received in the first week of each month.

6) Other Receipts:

Other Receipts include certain intercompany reimbursements and other
miscellaneous receipts,

7) Corporate Tax Refund : '
Grant anticipates receiving a tax refund of approximately $14.44 million based on
its income tax retumn filed with the Canada Revenue Agency. Approximately $10.0
million of this anticipated tax refund is required to be held in escrow further to an
endorsement of Justice Newbold on October 5, 2009, pending a Court decision on
the motion of Mr, Peter Grant Sr. with respect to such amount,

8) Payables - Wood:

The cost of wood is estimated based on recent historical run rates and current
production levels. In addition to'the cost of wood, the company pays freight, which
fluctuates slightly on a weekly basis.

9) Freight:

- Freight costs are recovered from customcrs, however, Grant pays freight costs
approx1mately a week after the sales are made and recovers these amounts from
customers in two weeks, at the same time as payment for product as described in
note 2 above.

10) Other Payables:

estimated using historical pricing data by Grant’s sales department and market
forecasts published by independent services, Further amounts estimated for freight
and GST (for sales in Canada) are added to the unit price to arrive at the gross price
per unit. Grant assumes that sales are collected in two weeks, based on recent
historical run rates.

Other payables represent suppliers not included in other specxﬁc line items.
Payables primarily include payments to suppliers for resin, wax, repairs &
maintenance, packaging, and contract labour.

20f4
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11) Payroll:
Payroll represents bonus and payroll costs mcludmg deductions for all executives
and employees and is forecast based on historical run rates. Both salaried and
hourly employees are paid bi-weekly through direct deposits, Grant has outsourced
its payroll services to ADP. ADP is usually funded a few days prior to the payroll
date. Included in the payroll line item are costs for benefits and pension.

12) Utilities & Fuel:
Utilities represent costs for electricity and natural gas, These costs are estlmated
based on recent historical run rates and production levels.

Fuel represents costs of refuelling both Grant owned vehicles and independent
truckers that deliver wood to Englehart and finished goods to customers. The Cash
Flow Forecast includes recoveries of fuel costs from freight transport companies
who use Grant’s fuel pump at Englehart and the highway card lock system.

13) GST Remittance:
GST Remittance represents anticipated GST remittances of GFPSI based on
projected sales. Typically, Grant on a net consolidated basis is in a GST refund
position; however, the sales company is in a payable position as it has no input tax
credits,

14) SG&A:
SG&A represents costs for rent, property tax, equipment rentals, general repairs and
maintenance, office supplies, travel and insurance,

15) Restructuring Costs:
Restructuring costs include costs related to Grant’s advisors and their counsel and
the Monitor and its counsel.

16) Bank Charges:
No interest is projected to be paid to the lenders during the projection period. This
line item includes agency fees for the first lien lenders.

17) Capex:
Capex costs represent payments for antlmpated capital expenditures.

18) Foreign Exchange Impact:
Foreign Exchange Impact represents the difference in the exchange rate between the
opening cash balance in which Canadian dollars are converted to U.S. dollars at the
exchange rate of CDN$1.089 = US$1.00 and the Cash Flow Forecast exchange rate
of CDN$1.08 = US$1.00,

3ofd
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19) Transfer from (to) US Compames
Represents intercompany funding between Allendale and Clarendon and the
Applicants. During the projection period, it is currently projected that Allendale
and Clarendon will not require funding from the Applicants.

20) Transfers from (to) Footner:
Represents mtercompany funding between Footner and the Apphcants During the
projection period, it is currently projected that Footner will require approximately
$275,000 in funding from the Applicants.

21) Restricted Cash:

Represents approximately $431,000 of restricted cash hcld as a reserve for certain
letters of credit issued by the Applicants.

4 of4
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JUGDES ADMIN RM 170

COURT FILE NO.: CV-09-8247-00CL
- DATE: 20091013

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST

RE:

BEFORE:

COUNSEL:

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT
ACT, R.8.C. 1985, c. €-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC., GRANT

ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT
U.S. HOLDINGS GP

Applicants
Justice Newbould
Richard B. Swan, for Peter Grant Sr.
Kevin P, McElcheran, for Toronto-Dominion Bank, agent for 1 lien lenders
Katherine Mah, for the Monitor Ernst & Young Inc.

Jane O. Dietrich, for Grant Forcst Products Inc., Grant Alberta Inc., Grant
Torest Products Sales Inc., and Grant U.S, Holdings GP

DATE HEARD: October 5, 2009

ENDORSEMENT

[1]  7This is a motion by Peter Grant Sr. for an order, declaration or directions as appropriate
in conmection with an agreement under which Mr. Grant purchased for US $20 million from
Grant Forest Products Inc. (“GFPI”) US $10 million worth of income tax refunds due from the
Canada Revenue Agency (“CRA”) to GFPI in each of 2008 and 2009. His purchase of these .
expected tax refunds was to assist the cash flow of GFPI. He received the refund for 2008 but
has not been provided with the necessary transfer document from GFPT under the agreement in
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order to receive the 2009 refund that is expected in the near future. He claims that GFPI is in
breach of its agreement in not providing him with the transfer document and that the expected
tax refind is to be received by GFPI in trust for him and is not an asset of GFPL.

" [2]  The Toronto-Dominion Bank (“TD™) is the agent for the first lien Tenders', Tt opposes the

application on the grounds that while GFPI has admittedly broken the agreement with Mt, Grant
by not delivering to M. Grant a transfer document for the 2009 tax refund, to require the transfer
document to now be given wauld accord preferential treatment to Mr. Grant over other creditors.
TD claims that because the transfer has not been given, the tax refund when received by GFFI
will not be an asset received and held in trust for Mr. Grant but will be an asset of the company.

{31 In my view it is clcar that Mr. Grant is entitled to the relief he seeks to protect his right to
the 2009 tax refund,

Background facts

[4] The Grant family has been in the lumber business in Ontario for several generations,
going back to the 1880s.. Mr. Grant founded the predecessor to GFP in 1980, and took the
company into the otiented strand board ("OSB") market with the opening of the company's first
OSB mill in Englehart, Ontario in 1981. OSB is an alternative to plywood and is commonly
used in residential construction. The company grew to become onc of the three largest OSB
producers in North America. Mr. Grant (and a Grant family trust known as Twin Lakes Trust)
are the ultimate shareholders of GFPI.

[S] GFPI and the other applicants filed for and obtained protection under the CCAA by
Initial Order of this Court dated June 25, 2009, Emst & Young Inc. was appointed as Monitor,
By order dated July 24, 2009, the initial stay was extended to October 15, 2009.

[6] As GFPI's financial performance began to decline in the OSB market, and particularly
after GFPI and affiliates incurred significant bank debt to construct the two new South Carolina
OSB mills, Mr. Grant became directly involved in steps to assist GFPI's cash-flow. Apart from

" At all material times, TD was the agent for both the first and second Lich londers, Now it is the agent only for the
first lien lenders, The second lien lenders have not appeared ou this motion or taken sny position on it.

JUGDES ADMIN RM 170 416 327 5417 P.003-016
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not being paid his salary for some time and not receiving preferred dividends of $6 million
declared in 2006, and his retirement fund being under funded by $18 million, he has provided
cash to GFPL

[7]  In July 2004, Mr, Grant caused a company controlled by him to loan $40 million on an
unsecureéd basis to GFPI, and in October 2004 he caused that company to loan GFPI a furtber
$10 million, again on an unsecured basis. These amounts have not been repaid. On behalf of
that company, Mr. Grant signed postponement and subordination agrecments subordinating these

- loans to the first and second lien lenders.

[8] In June 2008 Mr. Grant caused addiﬁonél funds in the amount of $25 millioa to be
advanced to GFPL. This amount is recorded in GFPI's accounts as a capital contribution,

Tax Refund Agreement

{9] As GFPT's financial performance declined in 2008, it was proposed that Mr, Grant assist
the company's cash-flow by purchasing a portion of certain Canadian and Ontario tax refunds
which GFPI expected to receive in 2008 and 2009,

[10] The terms of the first and second lien credit agreements permitted asset sales each year
by GFPI out of the ordinary course of business, without the conscnt of the lenders and without
the proceeds being paid to the lenders, on certain conditions, one being that the total amnount sold
each year could not excced US$10 million. As well, no secutity could be givén by the company.
The tax refund agreement was carefully drawn so that it would ¢omply with the requirements of
these credit agreemenis. Whether the lenders agreed to the terms of the agreement is a matter of
some debate, but it is clcar that the. lenders and their solicitors were quite involved in its drafting.
It is common ground that the tax refund complicd with the credit agreements and thus there was
no need for the lien agents to canvass the lending syndicates for any consent. Mr. Montgomery, a
vice-president and director of TD, confirmed that on his cross-examination.

[11] The concept was that Mr. Grant would pay US$20 million to GFPI in March 2008 to
purchase 4 portion of GFPT's 2008 and 2009 tax refunds, with the purchased portions of the tax
refunds amounting to US$10 million in each of 2008 and 2009. This would assist the company
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with its immediate cash-flow but ensure that Mr, Grant would ultimately reccive the purchased
portions when the 2008 and 2009 tax refunds were paid by the government. The agreement was

, ijuétured so that whilc the entire US $20 million was paid in 2008, no more than US $10

million of the tax refund assct was sold in 2008 and the balance sold was to be in 2009,

[12] From Mr. Grant’s perspective, the agreement provided that énce GFPI received the 2008

" and 2009 tax refunds from the government, GFPT would be obliged to hold the portions of the

refunds which he had purchased in trust for him and then pay them out to hitm or as he directed.
Whether this trust arrangement was effected for the 2009 tax refund is the central issue on this
motion. '

[13] The tax refund agrcement provided for the sale of the tax refunds in two tranches, the
first on March 31, 2008 and the second on January 2, 2009. It provided for the payment of the
entire purchase price on March 31, 2008, with the payment for the 2009 tax refund being by way
of deposit. The agreement provides:

Section 2.01  Agreement of Purchase and Sale

Subject to the provisions of this Agrcement, the Vendor hereby agrces to sell,
- assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchasc
from the Vendor:

(@  the Sold 2008 Refund on March 31, 2008; and
(b)  the Sold 2009 Refund on January 2, 2009

Section 3.02 Pavment of Purchase Price

The Purchaser shall pay the purchase prices to the Vendor by certified cheque,
bank draft or wire transfer of immediately available funds to an account specified
by the Vendor as follows:

(2  The Purchaser shall pay the 2008 Purchase Price to the Vendor on March
31, 2008 at the 2008 Closing; and

(b)  The Purchascr shall pay the 2009 Purchase Price Deposit to the Vendor on
March 31, 2008 at the 2008 Closing.
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[14] The agrécment provides that Mr. Grant receives no interest in the 2009 tax refund until
the company delivered to him a transfer of the 2009 refund. It provided:

Section 5.02 No Interest of Purchaser ih Sold 2009 Refund Until 2009 Closing

The parties agree, notwithstanding any other provision of this Agrecment or any

other right or purported right of the Purchaser, that the Purchaser does not acquire
any right, title or interest in the Sold 2009 Refund, and the Vendor docs not sell,
assign or transfer any right, title ot interest in the Sold 2009 Refund until the
Vendor delivers to the Purchaser at the 2009 Closing, the transfer referred to in
Section 7.04(a). _ »

Section 7.04 Deliveries or Payments on 2009 Clqsing by the Vendor

The Vendor shall deliver or pay to the Purchascr at the 2009 Closing, in form and
substance satisfactory to the Purchaser, acting reasonably:

(a)  atransfer by the Vendor to the Purchaser of the Sold 2009 Refund.

(15] The provisibn in section 5.02 that Mr. Grant was vot to have any interest in the 2009 tax
refund until the company delivered the transfer to him on January 2, 2009 was to make clear that
the 2009 tax refund sale could not be considered a disposition in 2008 contrary to the lien credit
agreements. Such a provision was said by the TD solicitor who was dealing with the draft

agreement to be “critical”.

(16]

The trust provisions that arc relevant to this motion differcntiate between the years 2008
and 2009. They provide;

Section 5.05 Sold 2008 Refund Held in Trust by Vendor

The Vendor shall hold in trust for the Purchaser, keep segregated from any other

funds, accounts or assets of the Vendor arid pay to the Purchaser any amount of

t&e Sfﬂd 2008 Refund received by the Vendor after the completion of the 2008
OSINg. '

Section 5.06 Sold 2009 Refund Held in Trust by Vendor -

The Vendor shall bold in trust for Purchaser, keep segregated from any other

funds, accounts or assets of the Vendor and pay to Purchaser any amount of the

‘S:?Id‘ 2009 Refund received by the Vendor after the completion of the 2009
osing.
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[17]) It is to be noted that the trust for 2009 is to-attach to the tax refund received by the
company from CRA “after the complenon of the 2009 Closing™. The “2009 Closing™ is defined:

“2009 Closing™ means the closing of the purchase and sale of the Sold 2009
Refund on January 2, 2009.

(18] The agrcement also provided. that on each of the 2008 and 2009 closings, a partial

discharge of the security held by the first and second lien agents and a release.of any interest they
may have in the sold refunds would be provided to Mr. Grant. This would appear to have beena
bootstrap measure to give Mr. Grant some comfort. If the tax refunds were to be received by
GFP! in trust for Mr. Grant, as was clearly the intent of the agreement, they would not be assets
of the company subject to the lenders scourity, Morcover, the lenders sceurity permitted these

~ asset sales free of the security without the proceeds being paid to the lenders.

[19] Thus scheme of the tax refund agresment was quite siraightforward. On January 2, 2009
a transfer was to be delivered to Mr. Grant delivering him his interest in the 2009 tax refund to
be received by GFPI up to the amount of US $10 million. When the refund was received by
GFPY, it was to be received and held by GFPT in trust for him. 1t was not to be an asset of GFPI

or subject to the security of the company’s lenders.

[20] This scheme of the agreement was well-known by TD, the agent for the first and second
lien lenders as is evident from an internal TD credit memorandum prepared by Mr, Montgormery
on March 28, 2008, three days before the 2008 closing. That memorandum included the
following:

The capital will be injected in a manner that does not require any cousents from
the lenders.

The proposed structure is summarized as follows:

i) on _'[Maxch 31/08] a related company outside our the restricted
group which we understand will be a holdco above our Borrower (the
‘t:;(um}msg’) will acquire US$20MM of the Borrower’s 2008 and 2009
) refunds;

it}  on [March 31/08] the Borrower will receive US$20MM from the
Purchaser consisting of:

66
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a) US$10MM on the sal¢ of a portion of the Borrower’s 2008
tax refunds received between Sept 1/08 — Dec 31/08;

'b) US$10MM deposit against the sale of a portion of the
Borrower’s 2009 tax refunds.

ili)  on Jan 2/09 the Borrower will sell $10MM of its 2009 tax refind
received between Sept 1/09 to Dec 31/09 to the Purchaser (consideration
coming from (ii) (b)); '

iv)  the Agent (1* and 2™ lien) will provide the Purchaser with a partial
discharge of its security with the respect to: (ii)(a) in March/08, and (ii)(b)
in Jan/09;

v) the Purchascr will receive the proceeds of the monetized 2008 tax
refunds in late 2008, and the proceeds of the monetized 2009 tax refunds
in late 2009; the Borrower may direct CRA to pay the monetized 2008 and
2009 refunds directly to the Purchaser, or alternatively, to the extent the
Borrower receives the monetized tax refunds from CRA, the Borrower
will agree to hold in trust and segregate the proceeds of the monetized
refunds for the Purchaser.

{211 While TD was not a party to the tax refund agreement, it is quite evident that it

‘understood that it would provide a partial discharge of its security in March 2008 and in Janvary

2009.

(22] The argument now madc on behalf of TD is that the 2009 closing has not taken place
because the company failed to deliver the transfer document it was required to deliver to Mr.
Grant on January 2, 2009 and thereforc the tax refund once received will not be subject to a trust
in favour of Mr. Grant,

Post-agreement events

©-[23]  The 2008 Closing as defined in the tax refund agreement took place on March 31, 2008.

At that time Mr. Grant paid to GFPT US$10 million to purchase the 2008 tax refund and at the
same time paid a further US$10 million to purchase the 2009 tax refund. The latter amount was
paid as a deposit under the section 3.02(b) of the agreement. GFPI had jmmediate use and
benefit of the US$20 million in funds paid to it. In exchange, Mt. Grant received a transfor
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acknowledgment and partial discharges from the first and second lien agents in respect of the
2008 refund. Mr. Montgomery of TD said on his cross-examination that the discharges were
freely given beoause the lenders were asked to give them, and that there was no need to canvass

the lending syndicates to do so.

[24] Later in 2008, afier GFP! received its 2008 tax refund from CRA, Mr. Grabt, received
from GFPI approximatcly US$10 million in respect of his purchase of the 2008 tax refund.

[25] The 2009 closing was to téLke place on January 2, 2009. Howcver GFP! failed to deliver
the transfer required under s, 7.04(a). It is common ground that GFPI is in breach of its
agreement for failing to do so.

[26] I is quite apparent from the evidence that it was the position of the lenders that
influenced the company to take the position that it did, and that the company felt it was between
a rock and a hard place. GFP1 was ronning into financial problems and anticipated being in
default of its borrowirig covenants by the end of the first fiscal quarter for 2009, There is some
evidence in an e-mail sent by Mr. Petor Lynch of GFPI to Mr. Grant’s solicitors and others, @
that TD, which was the agent at the time for both the first and second lien lenders, advised that it
would not provide discharges of their seourity without the consent of the requisite number of
lenders in each syndicate, which was different from the position taken by TD regarding the 2008
tax refund that the consent of the members of lending syndicatc was not required, and (ii) that
TD indicated to Mr. Lynch that it would not be supportive of the request for a discharge of its

security.

[27] Mr. Montgomery on his cross-examination made it clear that the position of TD was that
in order that GFPT would have the support of TD in a restructuring, the US$10 million should not
be paid to Mr, Grant, He said on his cross-examination:

“A. 1do know from Bill [O’Connor, a V-P at TD] that this — that this would
have been our position,

Q.  What did Bill tell you in this regard?

A. That as — you know, in order to - in order to continue to support the
company and, you know, put a structure in place that would allow it to continuc to
operate, that the Jenders would look for the 10 mxlhon to remain in the company
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Q. Okay.

A. - in order to inducc the lenders to continue to fund, or to continue to

forebeat, T guess, or continue to ré - to restructurc the credit facilities to allow it

to continue to operate.”
[28] When Mr. Montgomery was involved in the drafting of a term sheet for a proposed
refinancing of GFP1 he made sure that there was included in the term sheet 2 negative covenant
that the 2009 tax refund pot be paid io Mr. Grant. He stated in an internal e-mail at TD "if we
restructure we would want to make sure that shareholders do not take payment on this "deposxt"

" M. Grant never agreed to this. |

>

(29] On June 19, 2009 Mr. Grant’s solicitors wrote to GFP1 demanding that GFPI deliver the
transfer document required for the 2009 tax refund no later than 5:00 p.m. on June 22, 2009. The

letter further demanded that the partial discharges and releases from the first and second lien
agents be sought by GFPI from the lenders and provided to Mr. Grant no later than 5:00 p.m. on
June 22, 2009. The letter stated that if these discharges and releascs from the first and second
lien agents were not provided, Mr, Grant might waive these conditions that were inserted in the
agreement for his benefit. Scction 6.03 of the agreement provided that conditions in favour of
Mr. Grant 60111(1 be waived by him in his sole discretion. The obvious reason for the urgency of
the letter and for the demand that these documents be delivered by Junc 22, 2009 was that it was
known that GFPI was about to file for protection under the CCAA, which protection was
obtained in the Initial Order made on June 25, 2009.

Issucs

[30}] TD takes the position that under section 5.02 of the tax refund agreement, Mr. Grant did
not acquire any right or interest in the 2009 tax refund as that section provided he would not
receive such a right until GFPI delivered a transfer document to Mr. Grant at the 2009 closing
that was te take place on January 2, 2009. As that transfer was not delivered, the position of TD
is that Mr. Grant therefore has not acquired any interest in the 2009 tax refund.

[31] Further, TD takes the position that the trust provision requiring GFPI to hold the 2009 tax
refund in trust once received from CRA has not come into force because that section provides for
such a trust for a 2009 tax refund that is received after the completion of the 2009 closing. TD
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asserts that because the 2009 closing did not take place as there was no delivery of a transfer
from GFPI to Mr. Grant, the trust provision docs not yet arise. It is common ground that the
2009 tax refund to come from CRA has not yet been reccived by GFPL

[32] The position of Mr. Grant is that GFPI has a trust obligation to hold the 2009 tax refund
in trust for Mr. Grant and that it cannot rcly upon its own failure to deliver a transfer document to
M. Grant on January-2, 2009 to argue otherwise. Mr, Grant relies upon the equitable doctrine
that equity considers done what ought to be done.

[33] M. Grant further contends that it is open 10 a court 1o now ¢compel GFPI to deliver the
transfor document that was to have been delivered on January 2, 2009, thus giving Mr., Grant his
tight to the 2009 tax refund under section 5,02, He takes the position that delivery of the transfer
now by GFPI would mean that once the 2009 tax refund is received from CRA, it will be
impressed with a trust in his favour. TD takes the position that making an order requiring GFPI
to now deliver a transfer to Mr. Grant would amount to a preference in favour of Mr. Grant over
other creditors of GFPI.

Analysis

' [34] There is no question but that GFPI has breached its obligation to deliver the transfer to

Mr. Grant on January 2, 2009, It is also clcar that while TD understood at the outsct that the
2009 tax refund when received by the company would be held in trust for Mr. Grant and that TD
would provide a discharge of its security at that time, TD has made clear that it will not deliver
any discharge of its security, The fact that TD conténds that it was not asked by GFPI to deliver
a discharge of its security is, in my view, neither here nor there, Il was made quite cleat by TD
to GFPI that if there was to be a restructuring, the US $10 million should stay in the company.

[35] The issue is what right Mr. Grant has, if any, to receive the 2009 tax refund.

[36] There was no condition in the tax refund agreement that was required to be fulfilled
before the transfer was to be delivered to Mr. Grant on January 2, 2009, nor any test or judgment
call of any kind to be made by GFPL The only purpose in having half of the US $20 million tax
refund being purchaéed by Mr. Grant to be a purchasc in 2009 was to stay onside the lending
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agreements which permitted only US $10 million in assets to be sold in any year out of the

ordinary course of business. The 2009 closing‘to take place on January 2, 2009 was thus a
technical, albeit important, provision that was to be automatically carried out by GFPI. Nor was
the obligation of GFPI to deliver the transfer in any way conditional on the lenders providing a

relcase of their seourity.

[37] It would be completely inequitable, in my view, for GFPI to take advantage of its own
breach in failing to deliver the transfer to Mr, Grant and then contend that because of that failure,
its requirement to hold the funds received from CRA in trust under s. 5.02 does not arise because
the 2009 closing has not taken place, i.e., for GFPI o contend that as it is only funds received
from CRA “after the completion of the 2009 Closing™ that are to be held in trust, and if the funds
are received before the closing has. taken place they are not subject to the trust in favour of Mr.
Grant. That was not at all the intent of the agreement. GFPI does not argue this, as it takes no
position on the motion by Mr. Graht. TD however does. Mr. McElcheran said in argument that
TD i taking this position on behalf of GFPL.- |

~ {38] In my view, the principle that equity considers done what oﬁght to be done is applicable

and the transfer by GFPI of the 2009 tax refund to Mr. Grant that was to oceur on Jenuary 2,
2009 IS to be treated as if it did take place.

[39] The principle is well known and of some antiquity. It was explained in Bliss v Doyle
(1983), 44 O.R. (2d) 129 by Krever J. (as he then was) by the following:

" In Snell's Principles of Equity, 27th ed. (1973), one finds the following
explanation of theé maxim at p. 40:

This maxim has its most frequent application in the case of contracts.
Equity treats a contract to do a thing as if the thing were already done,
though only in favour of persons entitled to enforce the confract
specifically and not in favowr of volunteers. Agreements for value are thus
often treated as if they had been performed at the time when they ought to
have been performed, with the same consequences as if they had then been
completely performed. For example, a person who cnters into possession
91"’ land under a specifically enforceable agreement for a lease is regarded
in anty court which has jurisdiction to enforce the agrecment as being in the
same position as between himself and the other party to the agreement as if
the Icase had actually been granted to him.
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Other examples of the maxim will be found in the enforcement of an
imperfect trust made for value, the qualified trust for a purchaser imposed
by equity upon the vendor, the rule in Howe v. Earl of Dartmouth, and the
doctrine of conversion. i

{40]) The maxim was applied in Wood v. Guarantee Co. of North America (1975), 10 O.R.

(2d) 661. In that case an insurer failed to issue a policy that its agent had committed it to issue.

The insurer sought to avoid an obligation under the Judicature Act to pay interest by way of
damages on an insurance policy by contending that the policy had not been issued. Southey J.
rejected the argument and stated:

" The present action is not an action on a policy of insurance, because no policy
was in fact issued by the insurer, The insurcr, howevet, was under an obligation to
issue a policy of insurance in accordance with the aprcement made with the
plaintiff and it would be a strange result, indeed, if the insurer could avoid
liability for interest in the nature of damages under the Judicature Act because of
its failure to issuc a policy. The plaintiff could have sued For specific performance
of the contract of insuranice and thereby forced the Guarantee Company to issue a
policy, T think I am entitled under s. 18(1) of the Judicature Act to apply the
cquitable principle that equity looks on that as done which ought to be done (14

Hals., 3rd ed., p. 532), and proceed in this case as though a policy had been
issued.

[41] It was contended on behalf of TD that to apply this equitable maxim flies in the face of's.
5.02 of the tax refund agrecment that provides that Mr. Grant obtains no interest in the 2009 tax
refund before the vendor delivers the transfer at the closing on January 2, 2009 and, that as the
transfer was not delivered, it would be effectively re-writing the agreement to provide for it now.
T do not agree. The application of the maxim does not mean that Mr. Grant will have received his
interest in the second half of the tax rcfund-in 2008. The application of the maxim results in the

court proceeding as if the transfer took place on January 2, 2009, which is what the agreement
contemplated.

[42] As the transfer is thus taken to have occurred on January 2, 2009, the trust obligation

imposed on GFPI under s. 5.06 of the agreement is effective and requires GFPI to hold for Mr.
Grant US $10 million of the tax rcfund for 2009 when it is received from CRA. Moreover, under

5. 5.04 of agreement, Mr. Gmt is entitled to direct the CRA to deliver that amount to him rather
than to GFPL. S. 5.04 provides in part:

12
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Either party may, after the delivery to the Purchaser of the transfer of the Sold
2009 Refund referred to in Scction 7.04(a), direct CRA, the Finance Minister and
any other appropriate person to pay the Sold 2009 Refund to the Purchaser.

[43] I do not think that the lack of discharges from TD of the first and second lien lenders

affects the substance of the rights of Mr. Grant to the 2009 tax refund. The obligation in the tax
- refund agreement to deliver the discharges on the 2009 closing was that of GFPL, and thus GFPI

was required under the agreement to do what was necessary to acquire those discharges from
TD. Under s. 5.02 of the agreement, Mr. Grant was to acquire his title or ownership to the 2009
tax refund on Januvary 2, 2009 solely by the transfer being delivered to him. The failure of GFPI
to obtain the discharges from TD could not affect that delivery of title from GFPI to Mr. Grant.
At most, if the lenders had security over the 2009 tax refund, it would mean that Mt. Grant’s
owhership of that asset was subject to the lenders’ sscurity. I do not see how the failure of GFPI
to obtain discharges from the lenders for delivery to Mr. Grant could affect the trust provision in

8. 5.06. It would amount to GFPI taking advantage of its own breach of agreement to argue there

was 10 closing because it did not provide the discharges from the lenders to Mr. Grant.?

[44] Inmy view, and I so find, as the transfer from GFPI to Mr. Grant is deemed at cquity to
have been delivered on January 2, 2009, the trust provisions of s. 5.06 mean that if the tax refimd
due to Mr. Grant is received by GFP], it is to be held in trust for him and the first and second lien
lenders do not have any sceurity over it,

[45] 1do not agree with the assertion by TD that to now order GFPI to deliver a transfer of the
2009 tax refund would amount to a preference in favour of Mr, Grant, It would not be providing
Mr. Grant a8 an unsceured ¢reditor with a puyment from the company’s assets ahead of other
creditors. Rather it would be effecting delivery to him of an asset belong to him, It is not the
company’s agset.

[46] Moreover, while Mr. McElcheran contends that the tax recovery is not something that TD
is asking for itself, but something TD is asking for GIPI, and that TD as agent for the first lien

1'TD does not argue tha‘t the lack of discharges from the (irst and second lien holders prevents the trust provisions of
8. 5.06 from being applicable. It relies on the failure of GFPT to deliver the transfer on January 2, 2009 for its
contention that the 2009 closing did not take place,
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lenders is not trying to scoop the tax refund, this appears inconsistent with the position taken by

TD in August of this year on the motion regarding the validity of the KERP payment for Mr.
Lyneh, which TD supported. TD relied on markcting information provided by the Monitor and
Mr. Stéphen to the Court on & confidential basis that the secured creditors will likely incur
substantial shortfalls and that there likcly will be no recovery for the unsecured cteditors. If that
is the case, the Tesult of TD being successful in its position on this motion would be a benefit to
its position as agent foi the fisst lien lenders.? This would be quite inconsistent with the lending
agreements which expressly permitted the sale of these tax refunds free of the seourity of the
lenders. '

[47] Whether the result in favour of Mr. Grant is by reason of the application of the equitable .

maxim that equity considers done what ought to be done or by reason of an order that GFPI now .

deliver a trensfer to Mr. Grant, in substance the result would be the same. I do not think that the
equities of the situation should be affected by the form of the relief granted. If requested, I would
order the teansfer to Mx. Grant by GFPI to be now made under s. 5.02 of the agreement, but [ do
not see the need for that to be done.

.Conclusion

[48] Tdeclare:

(a) The transfer to Mr. Grant of the 2009 tax refund due to him under s. 5.02 of the tax
refind agreement has ju equity taken place as of January 2, 2009 and that Mr. Grant has
acquired full right, title ahd interest in the tax refund as of that date. Mr. Grant is entitled if
he wishes to receive a transfer document from GFPI under s. 5,02 effective January 2, 2009.

* The fourth report of the Monitor dated October 8, 2009 contains a cash flow projection from September 28, 2009
to December 6, 2000 which the Monitor states indicates that the applicants will have sufficient liquidity to sustain
ordinary course operations during the projection period. This statement projects US 14,444 million being received as
4 corporate tax refund in the week ending December 6, 2009 and US $10 million of that being transferred to an
escrow in accordance with my interim ruling at the conclusion of the argument on this motion, That is, the refund
due to Mr, Grant is not necessary for the applicants’ cash flow for the period, ‘at the end of which the projected cash
position of the agplicants will be a positive US $26,491 million.
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(b) Mr. Grant is also entitled if he wishes to direct CRA, the Finance Minister or any other
appropriatc person under s. 5.04 of the tax rcfund agreement to pay the tax refund due to

 him directly to him.

(c) If the 2009 tax refund due Mr. Grant is received by GFPI, it will be received by GFPI in
teust for Mr. Grant and GFPI shall be obliged to forthwith pay it to Mr. Grant.

[49] Mr. Grant is entitled to bis costs from TD. If not agreed, brief submissions in writing with
a draft bill of costs may be made on his behalf within 10 days and TD shall have 10 days to
reply. '

M/}M(‘:j—:

NEWBOULD J.

DATE: October 13, 2009

TOTAT. P.O1R
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Court File No. CV-09-8247-00CL

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36 AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF GRANT FOREST PRODUCTS INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

NOTICE OF MOTION

(motion for leave to appeal)

THE TORONTO-DOMINION BANK (“TD”) will make a motion which will be heard
by the court in writing 36 days after service of TD’s motion record, factum and trahscripts, if

any, or on the filing of TD’s reply factum, if any, whichever is eatlier (unless otherwise directed

by order of a jﬁdge of this court).

PROPOSED METHOD OF HEARING: The motion is to be heard in writing (unless

otherwise directed by order of a judge of this coﬁrt)..

THE MOTION IS FOR:
1. an order granting leave to appeal the order of the Honourable Justice Newbould dated
October 13, 2009; e
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3. such further and other relief as this Honourable Court considers just.

THE GROUNDS FOR THE MOTION ARE:

GFPI and its CCAA prbceedings

1. Grant Forest Products Inc. (“GFPI”) is in the lumber business. It was founded by and is
controlled by the responding party' Peter Grant Sr. On June 25, 2009, GFP!I filed for and
obtained protection from its creditors under the:Companies’ Creditors Arrangement Act (the

“CCAA”). The CCAA proceedings are ongoing.

2. At present, the staonf proceedings under the CCAA has been extended to December 1,

2009, primarily in order to allow a process for the marketing of GPFI’s assets to be advanced.

Mr. Grant’s motion
3. On October 5, 2009, Mr. Grant Brought a motion before the Honourable Justice

Newbould for an order in connection with an agreement (the “Tax Refund Agreement”) under

which he purchased from GFPI $20 million U.S. in tax refunds to become due from the-Canada

Revenue Agency (the “CRA”) to GFPI in 2008 and 2009. The Toronto-Dominion Bank (“TD”)

opposed the motion. TD is agent for a lending syndicate which holds first ranking security over

the assets of GFPI.

4. On October 13, 2009, Justice Newbould issued an endorsement granting Mr. Grant the

relief that he was seeking. Specifically, Justice Newbould held that:

7



(a) pursuant to the Tax Refund Agreement, Mr. Grant has acquired full right, title and

interest in the tax refunds which are owing by the CRA to GFPIin 2009; and

(b)  if GFPI receives a 2009 tax refund, the first $10 million U.S. Will be received in

trust for Mr. Grant and GFPI will be obliged to pay it forthwith to Mr. Grant.

Justice Newbould’s holding
5. In 2008, GFPI was experiencing financial problems. It was proposed the Mr. Grant assist.
GFPI’s cash flow by purchasing certain federal and Ontario tax refunds which GFPI expected to

receive in 2008 and 2009.

6. Pursuant to the terms of GPFI’s agreements with its lenders, referred to as the first and

second lien credit agreements, GPFI was permitted to sell assets outside the ordinary course of

business without 'Iender_consent and without paying the proceeds to the lenders, but only on the
condition that dispositions (as broadly defined in the Credit Agreements) of the Tax Refunds not
exceed $10 million U.S. per year. The Tax Refund Agreement was carefully drawn as to comply

with this covenant.

7. Pursuant to the Tax Refund Agreement, Mr. Grant paid GFPT $20 million U.S. in March
2008, in exchange for the promise of GFPI to convey $10 million U.S. of GFPI’s 2008 tax
refund at the 2008 closing and $10 million of its 2009 tax refund to be transferred at the 2009

closing.

8. In order to comply with the covenant in the credit agreements, the Tax Refund
Agreement made it clear that the acquisition of GFPI’s 2009 tax refund was not to occur until at

tranfer of the 2009 tax refund was delivered at the 2009 Closing which as scheduled to oceur on
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January 2, 2009, and that until the transfer of the 2009 refund was delivered, Mr. Grant had no

interest in GFPI’s 2009 tax refund:

“Section 2.01 Agreement‘of Purchase and Sale

Subject to the provisions of this Agreement, the Vendor hereby agrees to sell,
assign and transfer to the Purchaser, and the Purchaser hereby agrees to purchase
from the Vendor: .

(b) the Sold 2009 refund on January 2, 2009.”

“Section 5.02 No Interest of Purchaser in Sold 2009 Refund Until 2009 Closing

The parties agree, notwithstanding any other provision of this Agreement or any
other right or purported right of the Purchaser, that the Purchaser does not
acquire any right, title or interest in the Sold 2009 Refund, and the Vendor does
not sell, assign or transfer any right title or interest in the Sold 2009 Refund until
the Vendor delivers to the Purchaser at the 2009 Closing, the transfer referred to
in Section 7.04(a).” [Emphasis added.] :

9. The Tax Refund Agreement expressly held that, once the closing of the purchase of the
2009 tax refunds was completed, GFPI would hold $10 million U.S. of its 2009 tax refund in

trust for Mr. Grant:

“Section 5.06 Sold 2009 Refund Held in Trust by Vendor

. The Vendor shall hold in trust for Purchaser, keep segregated from any other
funds, accounts or assets of the Vendor and pay to Purchase any amount of the
Sold 2009 Refund received by the Vendor after the completion of the 2009
Closing.” [Emphasis added.]
“2009 Closing” was defined to mean “the closing of the purchase and sale of the Sold 2009

Refund on January 2, 2009”.

10. By December, 2008, GFPI was in serious financial difficulty and anticipated being in

default of its borrowing covenants by the end of the first quarter of 2009. In order to secure the

79



s

support of its lenders for a restructuring, GFPI decided not to close the sale of the 2009 tax

refunds to Mr. Grant.

11.  Despite the clear language of the Tax Refund Agreement that a trust did not arise until
the 2009 Closing had been completed, and despite the undisputed fact that the 2009 Closing had
not occurred, Justice Newbould found that the trust obligation under Section 5.06 was effective.
He so found by applying “the principle that equity considers done what ought to be doné”. He

used that “principle” to treat the 2009 Closing as if it did take place, even though it had not. |

12.  Justice Newbould’s holding has significant implications both for the intérpretation of
commercial agreements generally and for the interpretation of such agreements within

insolvency proceedings:

(a) Importance for the interpretation of commercial agreements generally. Isit
correct that the equitable principle that equity considers done what ought to be
done can override the express and unambiguous language of an agreement entered

into by sophisticated commercial parties?

(b)  Importance for insolvency pract.ice. Were it not for the trust Justice Newbould
has recognized, Mr. Grant would be an unsecured creditor of GFPI for $10
million U.S. and would receive the same treatment as all other unsecured
creditors. With the trust recognized, Mr. Grant will get 100 cents on the dollar
even before GFPI’s secured creditors receive anything. This reality gives rise to
the following important question for insolvency practice in Ontario: Can a |

structure like the Tax Refund Agreement be used to elevate.the claim of an
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unsecured creditor to a trust claim guaranteeing recovery of 100 cents on the

dollar?

13. In addition to being of significance to insolvency practice in Ontario and to commercial
law generally, the issue is of significance to the proceeding itself. At stake is $10 million U.S,,
which is a considerable sum of money, particularly for an insolvent corporation needing as many

resources as possible to attempt to achieve a restructuring.

14.  The appeal is prima facie meritorious. Justice Newbould’s ruling undermines the
certainty of commercial agreements and grants a preference to an unsecured creditor. The

correctness of this ruling is doubtful and ought to be reviewed by this court.

15.  The appeal will not unduly hinder the progress of the proceeding. TD is willing to
expedite this motion for leave to appeal, and the appeal itself if leaye to appeal is granted.
GFPI’s current stay of proceedings is in place until December 1, 200§ in order to permit a
process for the marketing of GFPT’s assets to unfold. Subject to the availability of time in this

court, the leave motion and, if leave is granted, the appeal itself can be dealt with prior to

December 1, 2009, which means that the proceedings in this court will not interfere in any way

with the ongoing restructuring.

16.  TD relies on section 14 of the CCAA and Rule 61.03.1 of the Rules of Civil Procedure.

17.  TD also relies on such further and other grounds as counsel may advise and this

Honourable Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED at the hearing

of the motion:

i

1. the record before Justice Newbould; and

permit.

October 20, 2009

2. such further and other materials as counsel may advise and this Honourable Court may

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower

Toronto, ON M5K 1E6

Kevin P. McElcheran LSUC#: 22119H
. Tel: (416) 601-7730
Fax: (416) 868-0673

Lawyers for The Toronto-Dominion Bank
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Antonellis, Sonia

~ From: Sean Dunphy [SDunphy@stikeman.com]
Sent: Friday, October, 16, 2009 2:28 PM
To: McElcheran, Kevin
- Ce: ‘alex.f.morrison@ca.ey.com’; ‘ross.walker@fmec-law.com’
. Subject: Appeal re Grant Tax Refunds

Kevin - we are advised that oné of the tax refunds (approx $1.4mm) has arrived. The Company is in the process
of endorsing over to P. Grant Sr. The Monitor has asked the company to hold off for 48hrs (till close on
Tuesday) to give you a fair chance to seek a stay if so advised. We were not aware the receipt of refunds was
this imminent, so there would appear to be less time to consider your course of action than you may have
expected. Please let us know as soon as you can what your intentions are.

Sean Dunphy

‘Tel.: (416) 869-5662
Cel.: (647) 988-4029
Fax: (416) 947-0866
sdunphy@stikeman.com

STIKEMAN ELLIOTT LLP Barristers & Solicitors 5300 Commerce Court West
199 Bay Street A . '

Toronto, ON, Canada MSL 1B9

Tel: (416) 869-5500 '

www.stikeman.com

TORONTO MONTREAL OTTAWA CALGARY VANCOUVER NEW YORK LONDON
SYDNEY :

This e-mail is confidential, may be protected by solicitor-client privilege and is intended for the above-named
recipient(s) only. If you are not the intended recipient, please notify us by telephone or return e-mail
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Cotrt File No, 09-8247-00CL
ONTARIO
 SUPERTOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF ’I‘HE COMAI\HES' CREDITORS
ARRANGEMENT ACT; R.8.C. 1985, ¢c, C-36, AS AMENDED

AND IN THE MATTER OF A PLAN.OF COMPROMISE OR
ARRANGEMENT OF GRANY FOREST PRODUCTS. INC,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES -INC. .and GRANT TU.S. HOLDINGS GP (the
"Applicants'r)

AFFIDAVIT OF PETER J. GRANT.SR.
(Sworn September 8, 2009)

I, Peter J. Grant Sy, of the City of Temiskaming Shores, in the Province of Ontario,

businessman, MAKE OATH AND SAY:

. I am the Chaitman and Chief Executive Officer of the applicant Grant Forest Products
Inc. ("GFPI"). As such, I have personal knowledge of the matters to which T hereinafier depose.
‘Where matters are not based on my personal knowledge, I have stated the source of my

information and in all such cases verily believe it to be trae.

BACKGROUND

2. My family has been in the lumber business in Ontario for several generations, going back
to the 1880s, I founded the predecessor to GFPI in 1980, and tock the company into the oriented
strand board ("OSB") market with the opening of the company's first OSB mill in Englehart,

Ontario in 1981, OSB is an elternative to plywood and is commonly used in residential
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constructon. The company: grew to become one. of the three largest OSB- producers in North

America.

3, I(and a Grant fanily trust knownas Twin Lakes Trust) ere'the ultimate sharchiolders of

GFPL

4, . Background information in respect of GFPI and: affiliated companies is set out in the
affidavit of Peter Lynch, the Bxecutive Vice-President and Secretary of GFPI; swom June 22,
2609 and filed on the application for an initial order-in. this proceeding. I have reviewed that
'afﬂd.wit in respect of this motion, For the-gnke of efficiency, 1 do not propose to repeat what is
stated m {hat affidavit concerning; the cotporate background-and structure, although I should not

necesserily be taken to adopt everything stated in that affidavit.

MY RECENT EFFORTS TO ASSIST GFPI FINANCIALLEY

5. As GFPI's financial performance began to come down from 2004 historic highs in the
OSB market (and particularly after GFPT and affiliates incucred significant bank debt to construct
the two mew South Carolina QSB mills), I became directly x:nvolved in steps to assist GFPI's

cash-flow.

6. In July 2004, I caused 1308406 Ontario Inc. (*1308406"), which is costrolled by me, to

loan $40 million on an unsecured basis to GFP], and in October 2004 I caused 1308406 to loan

GFPI a farther $10 million, again on an unsecured basis. These amounts have not been repaid.
On behalf of 1308:406, I have signed postponement and subordination agreements (subordinating
these lohns to the First Lien Credit Agreement and Second Lien Credit Agreement referenced in.

M. Lynch's initial affidavit).




7. In 2006 GFPI declared preferred dividends in the amount of $6 million in favour of Grant

Fotest Products Corp.; wﬁich Fcontrol. These dividends have not been: peid by GFPL

8. In order to provide further financiul assistance to GFPI, in June 2008 I caused additional
fimds in the amount of $25. miltion to be advanced to GFPL "This amount iy recorded-in GFPY's

accounts &y a ‘capital contribution,

9. Although I serve as Chairman and CEO of GFPJ, I have not received a salary from GFPT

for many months.

10. I am informed by GFPI's pension consultant, Roy Craik, and believe that an Executive
Retirement Plan established for my benefit by GFPI is underfunded to the extent that it would
require -a contribution of approximat'ely $18 millio.r; for the Plan to provide me with the
retirement inconie 'I was to receive under thet Plan at age 70. No contributions have been made

to the funding of that Plan for many months.
TAX REFUND PURCHASE AND SALY AGREEMENT

11.  As GFPI's financial performance declined in 2008, it was proposed that I might assist the

company's cash-flow by purchasing portioh of certain Canadian and Oniario tax refunds which

GFPI expected to receive in 2008 and 2009,

12. The concei:t w.as that ¥ would pay US$20 million to GFPI in March 2008 to acquire a
portion of GFPI's 2008 and 2009 tax refands, with the purchased portions of the tax refunds
amounting to approximately US$10 million in each of 2008 and 2009. This would assist the
company with immediate cash-flow but ensure that I would ultimately receive the purchased

portions when the 2008 and 2009 tax refunds were paid by the government.
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13. The-arrangement was such that once GFPI received the 2008.and 2009 tax refunds from -

the government, it would be obliged to hold the portions of the refunds which I had puirchased
(epproximately US $10 million each year) in trust for me and then pay them out to me-or as I

directed.

14.  The arangement was principally devised and structured by Mr. Lynch anid Ross Walker,
a'solicitor and partner of Fraser Miluer Casgrain, which firm prepared the Agreement referted to

below in paragraph 16.

15.  The Board of Directors of GFPI approved: the tax refund. purchase arrangement at a
directors meetmg held on Merch 27, 2008. Attached as Exhib1t "AMisa copy of the minutes of
the directors meetmg of March 27, 2008, together with the Schedule A" thereto which outlines

the transaction approved by the Board.

16.  The Tax Refind Purchase and Sale Agreement (the "Agreement") was signed by me and

GFPI effective March 31, 2008." A copy of the Agreement is attached as Exhibit "B".

17. | The *2008 Closing" as defined in the Agreement took place on Mareh 31, 2008. At that
time I personally paid to GFPI'ﬁS$10 million to purchase the "Sold 2008 Refund" and paid a
further US$10 million to purchase the "Sold 2009 Refund", as defined under the Agréement.
The latter amount is déscribed as the "2009 Purchese Price Deposit" under the Agreement. In
exchange, I rec‘eiv.ed a transfer acknowledgment and partial discharges from the Pirst and Second
Lien Lenders in respect of the Sold 2008 Refund, copies of which are attached hereto as

Exhibits "C" and "D".
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18.  The-Lien Lending Agents in respect of the First and Second Lien Credit- Agreements

knew 6f--and approved of the- Agreement, and provided the partial discharges in réspect of the

Sold 2008 Refund thereurider.,

19.  Later in 2008, after GFPI received its 2008 tax refund from the Canada Revenue Agency,
I received from GFPI approximately US$10 million in respect of my purchase of the Sold 2008
Refund. |

20.  The "2009 Closing" was-to occur on January 2, 2009, as specified inthe Agreement. I |

was not obliged to providé anyﬂ:ing. at the 2009 Closing as [ had already paid the US$10 million

purchase price in March 2008, and exchange rate adjustments meant that a small additional

amount was to be paid to me by way of an adjustment under the Agreement. GEPI was to-

deliver a transfer acknowledgment and partial discharges of security from the First and Second

Lien Lenders in relation to the 2009 Closing,

21.  GFPI delivered neither of these documents on January 2, 2009, nor at any time thereafter.
1 mnderstand from Mr. Lynch that the Lien Lenders indicated informally that they would not
approve providing the partial discharges, and GFP] thereafter took the positioxi that it would not
provide the transfer acknowledgment (although the consent of the Iiem Lenders is in no way a
necessary condition }mder the Agreement). According to a recent email received by my coungel
from Mr. Lynch c;n June 19, 2009 (a copy of which is attached as Fxhibit "EY), GFPI made no
wzit?en demand of the Lien Lenders to provide the partial discharges in respect of the Sold 2009

Refund. Idid not agres with or consent to this,

22, Mz, Lynch sent a letter to me on January 15, 2009 in respect of the Sold 2009 Refund, A

copy is attached as Exhibit """,




3. ' GFPLnow takw the. position that it will not deliver the transfer acknowledgment, and
subject only to this motlon) interids mot to hold in.trust or pay to me or as I'may. dn‘ect the Sold

1009 Refund when it receives its tax refunds i 2009, or thereafter.

4.  Mr. Lynch acknowledged in his Jume 22, 2000 affidavit, referenced ‘gbove, 'that the

sompany is in default to me under the Agreement.

25,  Through my counsel, I have wiitten to GFPI demeanding the delivery of the transfer
acknowkdgement and completion of the transaction in respect of the Sold 2009 Refund. A copy

of my counsel's Ictter to Mr. Lynch, dated June 19, 2009, is attached and marked as

Exhibit "G".

26. The approé.ch that GFPI has taken is at odds with the purchase and sale transaction as
approved by the directors in 2008, and is in breach of the Agreement. I purchased an asset from
GFPL This was not a loan or capital injection. The Sold 2009 Refund, once received, should be

held in trust for me and thereafter paid to me or as I may direct, by GFPL

25. 1 swear this affidavit in good faith in respect of certain issues arising in connection with

this proceeding, and for no improper purpose.

SWORN BEFORE ME at the City of
Temiskaming Shoreg, in the Province of

Kano, this 8th day of September, 2009.
e fav 19 \\\ f\\h&

T&SIONBR FOR OATHS

PETER J. GRANT SR.
in a.nd or the Province of Ontario : )

o N N e N S N N N

Monique Marie Plante. a Conmissionet, etc.,

District of Timiskaming
forGram Foress Products tnc. and ita assoclated mnpunles

“Expires May 7,.2011.
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. This is Bxhibit "A" referred to in the
Affidavit of Peter J, Grant Sr.

Swomn before me this 8th

day ofip\tember-, 2009
At S, \ {;.Egﬁ i .

A Commissivner for Taking Affidavits

Monigue Mari¢ Plante. 8 Commissioner, etc.,

District of Timiskaming

for Grant Forest Products Ine, and its associated companies.
Expires May 7,2011.




BOARD OF DIRECTORS
GRANT FOREST PRODUCTS INC.

MEETING — Fairmont Royal York Hotel - Salon 3 ~ 19" Floor

‘Wiarch27,2008

- PRESENT: .

“Peter Grant St - ‘Director  * .
Petet M. Lynch - Director .
Per Brunes - Director
Mike Harxis - " Director
Peter Grant:Jr. - Direotor
Bill Stinson - Director
Jamie Wallace - Direotor
Eric Davis - by invitation of the. Board
Monique Flante - by invitstion of the Boerd
Sarah Grant - by-invitation of the Board
Andrew Grant - by invitation of the Board
ABSENT:
Bridget Grant

Peter Grant Sr. as Chairman and C.B.0; of the Corporation called the meeting to order &t
12:50 pm and acted as Chaimian of the meeting and Manique Plante scted as Secretary
of the mesting,

The minutes of the last meeting were distributed to all Directors. Per Brumes moved that
the mimutes of the last meeting dated Deoember 7, 2007 be appraved a5 submitted,
seoonded by Jamie Wallace and unanimausly carried.

GFP INC, FINANCIAL REPORT
Erie Davis presented a financial report covering the following topics:

2007 Financial Results

Approval 0£ 2007 Audited Statements
Project Qator Update

YTD February Pinancial Results
Projected 2008 Results

Debt and Liquidity

Projected Cash Flow

Covenants

Sensitivities & Risk

388888888
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2007 Fall VearFinanclal Resalts

Exeluding Allendale, ¥'TD Decambus sales volume onme in at 1,199.1 million sgf:3/8
sust slightly off biadget but well off from ptior yearby 363.5 million sqft 3/8.due o the
contirived shnrtdown of the Timuins operption and & two week Deceriber closure in
Footuer. YTD operating income came in at 4 loss of $4.6 milllon. or $3.4 million less
than the Noveraber forecast. This difference ways caused by the lower-volume anda
fower selling price than ofiginally furecasted plus some higher maintenance at Englehart
and shutdown. costs at Footner, SG&A was higher than the forecast by $3.3 million
shaialy due'to.year.end and tax related edjdstments. ‘This resuited i 4 negative EBITDA
of $53.3 million. Interest.expense for the full yeat came in at $45,4 million or $0.9
million higher than forecasted due to lower cash balatices arid the lower imterest rate on
the tash. - Due to the strength in the Canadian dollar we have a favorable foreign
excheange gain on ournet US$ dobt YTD of Cdn$63.4 millior. (This.is a non cash fiem
and will change both positive and negatively with the movemeat in the. Canadian dollar to
the US doMar, For examyple aur YTD October gain wes $85.4.million.) This resulted in
aet income coming in at & loss YTD of $35.5 million as compered to the forecasted loss
of $46.2 million,

Exic also stated that as of December 31407 the company had debt of US$562 million and -
_ cash of US$75 miltion for a net debt position of US$487 million. Bric also stated thatas -
of December 31, 2007 GFPI was well within their covenant requirements, with.senior
debt to cap at 32% (requirement at or below 55%), total debt to cap at 47% ({requirement
at 60% or-1ess), interest covetage is waived until March 2009 due to the PIK on the
gecond loan, equity came in at Cdn$522 miilion (requirement &t or highier then Cdn$375)
and liquidity at Cdn$74 million (requirement at or above Cdn$70 million). Bricalso
stated hat the cash was all invested in short term deposits averaging 3 return, of °

approximately 3.5%.

The compsany had increased its cash position from US$24.8 million as ‘of December 31,
2006 to US$75 million as of December 31, 2007 for & net increase of US$50.2 million.
During the 2007 year the campany had increased it3 loans by US$272.9 million foranet
usage of US$222.7 million ($272.9 mims $50.2). The areas of usage are as foHows:

06 tax payment of $2 million

Operation losses $39.9 million

SG&A $43.7

Capital expenditares $150.4 (US operations §145 and Cenada of $5)
Interest paymenpts $25.8 .

Financing fce $6.7

Swing line payraent $1.3

8888888

‘The corpany had furthet inflows of $16.6 million from tax refunds-end $30.5 million
from working capitsl. v

" Anupdate on the South Carolina expansion was provided. Eric stated that for the period
from November 1, 2007 to December 31, 2007, Allendale had spent US$5 million with
US$6.5 million remaining and in Clarendon we had spent US$S million with 1US$20.8
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million ramaining. Both projects were on target to.hit thsir rovised budgets of US$280
million each. Allendale had accumulated startup 1osges of $38.3:million and startizgin -
January 2008 would be amortized over a-3 year pericd. -Clarendon had star.tup.lesscs of
$9.0. million and had yet to begin amortization, Due to changes in accounting ‘standards
all startup losses that retnained as 6f January 2009 would have to be expensed-and-any
futire startup losses would have to be'expmsed in the period incutred.

On maotiox duly made by Bill Stinson, and seconded by Peter Lynch and uvpanimously
- catried, itwas tesolved that the annual report of the Corporation ntluding the financial

_ stateents for the period ending Decorber 31, 2007 and the veport of the auditors

thereon and related reperts submitted:to the meeting by Eric Davis; CFO be atid the same
are hereby-approved and that any direotor be and he-is hereby antborized to evidence the
approval of the Board by sigaing the said report at the.foot of the balance sheet and the
asnual repott be submitted to. the shareholder of the Corporation, for epproval.

YTD 2008 Financial Results

Jaghading Allendale; YT Pebrusacy sales volume came'in at 273 million s4ft 3/8 or 14:9
. M3/8 better than budget and higher thian prior year by 38 million sqft 3/8 due to-the
higher volnme from the Allendsle operation. YTD operating income came in at a Joss of
.$4.3 millionor $2.7-million less thax budget. This differsnce was caused by » much
lower selling price than budget ($113.55 vs. $126.30), 6ffset by the higher volume.
SG&:A was slightly lower than budget ($4.6 vs. $4.7). Infcrest expense came in right on
budget at $58.8 million. Due to the strength in the Canadian dollar we have a favorable
forelgn exchange gain on out net US$ debt YTD of Cdn$3.6 million. This is 4 non cash
item and will change both positive and negatively with the movement in the Canadian
dollar to the US dollar. This resulted in net income coming in at a loss YTD of$17.5
million as compared to.the budgeted loss of $17.9 million. ‘

For the fall year forecast as compared t6 the December 2008 budget volume will remain
the.same at 1,672 M3/8, Howevsr revenue bas been lowered due te the lower selling -
price. Ourrevised FY mill ngts have been lowered by $14 M3/8 to $128 or-§10 lower
than prior year. The drop.inrevemue of $23 million was. offset by favorable variable costs
due to better wood utiiization and lower resin costs and usage. Fixed costs are expected to
be in Yine with the provious budget at §77.1 million. The lower revenue slightly offset by
the expected lower variable cost haj causedns to Jower the operating profit-from §16.7
million to $9:9 million for areduction of $6.8 million, hawever this is $44.1 million
better than prior year. :

SG&A has been further reduced by $1.3 million to $27.1 million due to further staff
reductions. BBITDA is forscasted to come in at & loss of $24 million for an Increase loss
of $12.4 million due to the above items. '

Interest expense has been revised to réfloct the current boxrowing rates-and is now
forecasted to be $59.8 million or $4.8 million higher than the previousbudgetdue to a
lower cxpected cash position, ‘We are forecasting the Canadian dollar to average par with
the US$ resnlting in an unfavoreble exchange loss on our net debt position. This is & non
cash item and will change both positive and negatively with the mevement in the

" Canadim dollar to the US dollar.




An ypdate-ori-the South Carolina expansion was provided.” Eric Davis -gtated:that for the
petiod from Yaouary 1, 2008 to February 29, 2008, Allendals bad spert US51 miltion
"with US$5.2 million remaining awd in Clarendon we bad-spent US$6 million with

USS15.2 million remaining. Both projects were on thyget to.hit theit revised budgets of
US$280 millicn esch. .

Eric Davis stated fhiat as of Februsry 29/08 the compény bad Debt.of US567 wmillion
and cash of US$33 million for a nat Debt position-of US$534 miillion. - Bric alse stated
that ag of February 29th, 2008 tith the exception of Liquidity we were well within our
covenant reqirirenents, with senior debt to cap at 34% (requirement at or below-55%),

“Total debt to-cap at 49% (requirement at 60% or less), interest coverage is waived untit

March 09, equity came in at Cin$490 million (requirement at or highex than €Cdn$375)
and Liquidity at Cdn$33 million (requirement at or gbove Cdn$60 million). Eric also

. showed that the cash was all invested in shott term depostis averaging a retarn of 3.5%.

VTD February the company had decreased its cash position by $41.8 mifion. Cash was
used as follows: -

o Operating losses of $5.4 nrillion
o SG&A of$4.6

oo Capital 0f$7.4

co [Interest payments $5.3

wo Corp. §3.2 )

oo Worldng Capital build (F.G.mainly) of $15,9 miflion

As ofthe end of Q1 the company expects to have an inorease-of cash by $7 million
growing from 333 million to $40 million, This is mainly dus to receiving a tax refund in
March of $8.6 milllon. - However we would still be shott of the iquidity covenant by $20
roillion; ($40 vs. $60). .

Bric Davis showed that based on the asswnptions thut were presented to the board the
Yiquidity covenant would be wissed in Q1 and Q2 and would be within $5.5 osllion in Q3
and on side in Q4 as the expected tax refunds are recetved. It was proposed that the
company sell $20 million of its expected tax refund ($10 million for 08 and $10 willion
for 09). "Fhe $20 million would be received in Q1 which-would put the cash position at
the end of Q1 at $60 willion right at the liquidity requivements.

1t was further shown that based oz the' 2008 and 2009 assumptions and the sensitivity
impact on EBITDA. that the company would require at lsast another $50 million to engure
covenant corplience throngh to the end 0£2009. K was agreed that the company would
as g first stap, sell the $20 million of expeoted tax refund in Q1 with management
continuing to source alternative financing and sources of funds and report back to the
board with an update in.45'days.

SALE 2008 AND 2009 TAX REFUNDS

On motion duly made by Peter Lynch, seconded by Bill Stinson and unanjmously carried

- it was resolved as follows:
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“WEHEREAS the Corporation wishes to inerease its liquidity on March 31,2008;
AND “WHERBAS Peter Grant:Sr., a person related to- the Corporation,’ hss agreed to

. asgist the Corporation by-puschasing from the Cotporation «certain’ of the Cerporation’s

ificopne tax refunds which the Corporrtion eipects to reseive in 2008, 2009 gid 2010 and
the Corporation wishes to sell such tax refunds to Mr. Grant

NOW THEREFORE BE IT RESOLVED THAT:
The Corpuraxic;n. 18 hereby authorized to sell to Mr. Grant;-ot to.such other putchaser as

hemay diect, the Sold 2008 Refund and the So01d:2009 Refund (both as defined by the
trensaction supamary dated March 27, 2008 (the *“Summuary”) reviswed by the directors, &

. copy of which Is hercby dirscted to' be attached as Bcheddule “A™ to a copy of this

resotution in the Corporation’s mirmts book);

The Corporation is hereby anthorized.to complote-the transactions referred to in- the
Surarnary substantially in accotdance with the provisions of the Summary, subjett to any
changes thereto to which auny officer of the Corporation may agree;

The Corporation is hershy authorized: to -execute and" déliver an agreement of pnrchese
and sale between the Corporation énd Mr. Grant with respoct to such transactions, such

-apreemaent of purchase and sale to be in a-foon satisfactory o am officer of ‘the -

Corporation;

The Corporation i3 hereby euthorized to execcuts snd deliver to the purchaser the
following documents with respsctto the transaction:

w 4 trangfer by the Corporation {o the purchaser of the Sold 2008 Refund on March
3%, 2008 ot the closing af such sale; and

w0 A trangfer by the Corporation to the purchaser of the Sold 2009 Refund in 2009 at
the closing df the sale;

Bach of the agregments ot otber documents referred to in this resofution shall be in a form
approved by any officer of the Corporation and the exeoution by am officer of the
Corporation of such agreement or other document shall be conclusive evidence of such
officer’s approval of the form of 'sach agrebment ot other docutment; )

Rach of the officers of the Corporation is hersby authotized for and on, behilf of the -

Corporation to execufe alone and to deliver to the purcheser each of the decuments
yeferred to inthis xesolution and all such other agreements, instrmments and documents as
may be necessary or desirable to give effect to this resolution or to complete the
transactions referced to in the Spmmery; and e ‘

Rach of the officers of the Corparation is hereby anthorized to do all such other acts and
fiings as may be necessary or desirable to give cffect to this resolution or in connection
with the performance by the Corporation of its obligations puxsuemt to mmy of the
documents referted to in this resohition.”

e
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A peer group summery (Ab;mdrﬁi,‘Ncrbofd, LP) was plléquICG by Exdo Davis

088 GROUPE, —'presentéd by Peter.Grant Jr.

. . Strategio Focus for 2008 (vepap foro Decernber tneeting)
o Continmed cost redittion and cash consetyation efforis to reflect ongoing
downmerkest and pradostion downsizing
o Continued-focns on Allendaleproductivity and cost
o Clarendon mill constriotion and start-ep (timing Under review)
o Take advantage of specialty aud value-added product ppportunities to
enhance mezgin ' : ‘
o Continve operational inftiatives to support-above
Performapce Review
Market Overview
‘2008.Actions to Date & Game-Tlan
. Strategy Review: « .-
© Major-Cost-& Margin Jmproveraent Activities

88888

Fhe results of the meeting of the Complance Committee held carlier that day were
reported to the directors, That included a report-on the MOE charges rélating to the
“Tiomins facility emissicny from September 2005 to September 2006, It was confirmed
that there were no other compliance jssues since the last meeting of the Board of
directors. .

AYNSWORTH - Peter Lynch

A general dscussion was held vegarding the Aitgwoith sithation dnd in particular’the
potential position of Ainsworth with respect to the working capital requirements for the
Footoer Milk .

0SB CLASS AQ' TION
Peter-Lynch gave an updste on the OSB Class Attion.

NEW BUSINESS
There was no new business
June 12 & 13, 2008 ~ Torcm.to —~Royal York Hotel with Senior Managers

October 9, 2008 — Toronto — Royat York Hotel
Decemiber 4 & 5, 2008 — Rayal York Hotel with Senior Managers




- It was moved by Per Brunes, seconded by J emie Willace that the meeting be goricluded.
Carried.. '

The meeting adjourned at 4,30 po.

Potor 7, Grant

.
.
4 .
«
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“AN

SUMMARY QR THE SALEBY. GRANT FOREST PRODUCTS INC.TO PETER

. @GRANT SE. OF INCOME TAX REFUNDS EXPECTED TO BE RECEIVED BY

GRANT FOREST PRODUCTS INC. IN 2008, 2009 AND 2010 FOR A.TOTAL SALE
PRICE OF THE CANADIAN DOLLAR BQUIVALENT OF US-$20 MILLION -

Methiod:

-Miacch 27,2008
SUMMARY OF BROPOSED SALE

To. improve GFPI's Biqguidity apd-to continue to comply with. its
Hquiddty -covenants under -the. Hrst lien credit- agreeinent (Sectxan
9.02(5)) atid the second len aredit aptesiment (Section 9.02(4),

Refunds wader the Income Tax.Ace orthe Corparations TacAct in aw
estithated smount:

In excpss of Sdnt $45 million, expested to be redeived by GEFPE from
Septémber 1, -2008-to Muaech-31, 2009 ‘due {0 the overpaymmt of
2005-2006 tax (the Y2008 Teax Refimd™)y; and

Tn excess of Cdn $15 miltion, mcpct;ted to.be received by GFPI from.

September 1, 2009 to March 31, 2019 due to overpaymunt of 2006
tax (the "2009 Tax Refund™).

Convert GFPTs tax refund claims: to cash of GFPI before the tox

refunds arereceived by GFPI by the following steps:

GFPT wells to a purchaser (the "Purchaser”) related to- GFPY, GFPT's
intérests in that emount of the 2008 Tax Refund sud that amotint of
the 2009 Fax- Refund. which-togethér have, when sold,.d' fair market
value equivilertto the Canadian dollar equivalant of US $20 million
for e total-sale Price-of the Canadlan dofler equivalent of US $20
n:ulhon ag follows:

On -March; 31,°2008, sale of that portion ofthe 2008 Tax Refund (tha
“Sold 2008 Réfund"), the preserit value of which ox March 31, 2008
is the Canadian. dollar equivélent of US $10 million (based on 2
discount rate equivalent to 90-day LIBOR.-ou March 31, 2008) for
the sale price of the Ceamadian doltar equivalent of US $10 million
paid in cagh to GFPI on March 31, 2008; and

. On Japuery 2, 2009, sale of that portion of the 2009 Tax Refund (the

"Sold 2009 Refund™), the present value of which on January 2, 2009
is the Capadian dollar equivalent on Jamwary 2, 2009 of US $10
million (based on.a discount rate equivalent to 90-day LIBOR. on

L e



Yatruary 2, 2009, for the sale price of the Canadion doflar equivalent

of US. $10- million, .with the estimeted sele price ‘(based - o the
exchangé rateqii effect on Mayoh 31, 2008) paid i1 oash to GFPY on
March:31, 2008, (i.e, estimated purchase. price prepaid but: with aa
agreemenit-to adjust prce or the empunt of the: Sold 2009 Refotid on

- Janwary. 2, 2009 to reflect exchange rete change between March31,
2008 atig- Japuary -2, 2009). .The:actual  sele"proceeds' recelved by

GFPF are the Canadian dollar.equivalent ag at Tampary 2, 2009 of US
$10 miillipn. ‘Thepropaid purchase price is notheld by GFPY in trust

andntay baused by GFPL .
- Purghaser would agreethat it doelmiot acquire any right, title o

. interest ¥ the Sold 2009 Refind witil it receives the trapafer thexeof
- from GFPY on Yamuagy: 2, 2009. oo

I£itis subsequently deteninined by CRA that the purchnse price paid
for the Soll 2008 Refund of the piirchase price paid for'the Sold
2009 Refund was not falr market value, the Puuchaser and GFPI
shiall, to the extent not prohibited by the provisions of the fizst lien
oredit agreement or the second Hex crodit agreoment; adjust such

purchase price ot such refunds so-that each-tefimd ig sold for a fair
market price.

Ifany ofthe Sold 2008 Refund i net received by the Purchaser by
March 31, 2000, to the extent not prohibited by the-provisions ofthe
first Hiemcredit agreement or the sgoond lien credit agreoment, the
purchase. price thereof of the S01d:2008 Refund would be adjusted,
GFPI would, at ite option, either réfund a pro rats amount of the
purchase price to Purchaser without interest or deduction at a date
after Merch 31, 2009 speeified by the Purchaser or indlude in the
Sold 2008 Refund an applicable amount of GFFT's tax refunds to be
recaived after March 31, 2010 and the Purchaser would remit to
GFPI any of such unreceived refund if it is xeceived by the
Purchaser after such, adjustment. -

Yf any ofthe Sold 2009 Refund is notreceived by the Furchaser by

Marsh 31, 2010, to the oxtent not probibited by the provisions of the
. firat Hemicredit agreement ot the s¢cond len credit agreement, the

puréhase price thereof or the Sold 2009 Refund would be adjusted;
GFPI wauld, atits option, either refimd.a pro vata-amount of the
purchese price to Purchaser without interest or deduction at a date
after Misrch 31, 2010 specified by'the Purchaser ox include in the
8ol 2009 Refund an applicable amount of GFPI's unsold tax
refunds to be recelved after March:31, 2010 and the Purchaser
would rernit to GFPI any of such unreceived refund if it is recejved
by the Purchaser after such adjustment.




[NTD: US 810 xmmcm sel¢proceedygreceived by GFPI from sale of
refinrds in onch of2008 enid 2009 at.fuir market vatue to comply
with the Hnitations on Dispositions pursuant to Section 9.04(1)(c) of
“ths first itn exedit agreement and Seetion 9.04(1)(c) of the second
Jen credit spveerment.]

" GFPE:wodlds not. séll: 1o Purchaser ~my.interest~ peyable by CRA to

GFPLwith respect to the 2008 Tax Refund or fhe2009 Tax Refand.

The Burchaser would pay-incomes tax on'its gain, from the purchased
refinds (based.on the difference between thé amount. of the zefunds
it receives- aiid the anowmat it paid to buy them).

Bach of applicable” First Lien Agmt and Second Lien Agent
ptovides Purchaser with a partisd discharge of its security to
discharge-each of the Scld 2008 Refund. aud the Sold 2009 Refond
(collesiivaly, the "Sold Refunds") from soch security (and-to release
any interost-therein) when the applichble transfers are delivered.

[NTD: See Seption 10.04 of fitst lien credit agreement amd Section
10.04 of second lien credit agrosment.}

GFPFmay, efter delivery to the Puréhaser of the transfer of the Sold
2008 -Refiirid, divect CRA .amd the:Minister of Fingnce to pay ths
Sold 2008 Refund to the Purchaser é&nd may, after the delivery to the:
Purchaser of the-transfer of the Sell 2009 Refund, direct CRA and

the Mnigter of Finapce to pay ‘the Sold 2009 Refund to the:

Purchaset,

. GFPI would agree to hold in trust: for Purchaser, keep segregated

and pay to Purcheser any amount of the Sold Refunds received by
GFRL

GFPY-would not grant Purchaser any scourity for GFPT's obligations
to Purchaser with respgot to the Sold Refunds and: would not pay any
inferést ort the prepaid sala price for the Sold 2009 Refond ot any fee
related to the refund salcs

mmmt betweon GFPI and Purchaser 1e sales of Sold Refunds.

Transfer by GFPI to Purchaser of Sold 2008 Refind.,
Partial discharge by First Lien Agent of the Sold 2008 Refund from

- segurity,

...............




Paitisl dischiarge by Second Licn Agent of the Sold-2008 Refund
* from sevurity.

Agproval of independent conmilties of GFPTs board of directors. *

[NTD: Sce Settions 9.04 (15) of first anid sedond lien credit
agretirments. ]

Transfer by GFPItoPurohaser of the §01d:2009 Refrid.

‘Partia] discharge by Pirst Lien Agent 6f Sold:2009 Refund.

Partial‘dischargs by Second Lien. Agent of Sold 2009 Refund.

It
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* Thisis Bxhibit "B" referred to in the

Affdavit of Peter J. Grant, Sr,

- Swosn before me this 8th
v day of September, 2009
\ Dha Ly 1&\\ (h-(\k
A Comymidsioner for Taking Affidavits’

Momque Moarie Plante, a Commssaloner, efc,,

Distritt of Timiskaming

for Grant Forest Products Inc. and fts nssocimd companle®: e .
Expires May 7,-2011.

ROV S



DraftMerch 31, 2008

AKX RETUND FURCHASE ANDSALY AGRURVINT
THIS AGRECMENT 5 dnted ag'of the 31t day of March, 2008,

SBETWEEN) . . co

« on wova vy St der § PBAI T 8 Yup o h O Aba  § SV AW S Av e peees 208 ettt o Vire 8 e s

~PETRR GRANTER,
(here&naﬁér.mfwedfguas the “Purchaser™)
-and - .

.. (ERANT FORESE PRODUCTS INC,; 8 coxpumﬂon
Itoorporated uhder thelaw of the Provinoe of Onturlo |

{theteindfier reforred to ag the “Vendor")

‘WBEREA.S the Yendor expectste recqﬁve :mﬁmd&mdeo: the ftcome e Ay and lmder
. the.Corperdtions Tex Act and wishes to-géll patts of such refunds to the Puicheser (in the case of
the Jncome Tex Ao, 28 peemitiod by ssetion 27.0(6) of the Tnooma Taz Aef) s otdet to Improve

) thie Vendor's Biquidity; .
AND WHEREAS theé Parchaser i relaied to ﬂm Vendor and wishes o asaxst it to-

improve it Hiquidity

NOowW THEREFORE thip Agreament wiitnesses thatin conglderexion of fhe. wtual
covenants- contained heveit sed for other good snd valusble ounglderation, the recelpt and
- sutficency of which awo achowlaﬂged by edch party to the other, the parties hereto agres ad

- follows:

ARTICLE 1
INTERPEETATION

. Section 101 Definitiong

in iﬁis Agreenent!
“Agreeinont” means- this tax refund | puechaseand sale agreemwt,

“Hooks and Records” means all fhe Vendor's buok.s, reoords, dals and
iuibmuﬁmmlaﬂngtoworaﬂofﬁmﬁndmaod Apgets;
%

"Basiness Duy! means v day othes than & Seturdey,’ Slmdwy or eny othee doy on

which the principal Canadian dhantered’ banks located-id the Clty of Toronte are not opan for tha

“{ransastion of domestic busihess during narmel banldng Twus;

“TorDoss 3424728 2

.
atesie Sn  SRamae d meed § de (ATRI L w W PO 8 o wwas mUee s wed AWRS




- o0, pe amended;

+ 816008801

2

-“Corporations Fad A" means the Corporations Taz.Aw (Ontaxio), R.3.0. 1990,

+

CERAY. sans Camadw Revenus Agouoy;. . _
“Disconnt Raté”. on dry. ‘day. meens the tete which is eqidvatent to the 90-Day

apimgace. Minlstor® moens -hs -Optario: Minister. of Finence ‘or-his or -bet

irst Lidn Agonts’ memns The-Totoito-Dominicn Bavl and Toroates Dosiiplon
(Texas) LLC, es agonty puesaant1o the First Edeny Credit Agrocnent, .

_ “First Lion Credle Agrovment® meapd fhe:cesdit agteomeont dated as'of Outober

26, 2005 -gruong the Vendor,: Grant V8, Holdings GF (formedy Grept U.S. Foldings LLP),
Grost. Foreat Produots Sales Taa, Crant. Albaria-Inp, Southodst Properifes LLC (formidly
. Southeast Piopoetios Inc.), Grint Allendals LP. (8rmexly. Grant Allsiidals.Irio,), Grant Charendon
LP {fopmerly Grant Clarendog Inoy, "Thy Toronto-Dominion Bank ag Catecian Admindstiative’
Agentt, Tovonts Dogidnlon (Téxes) LLC, as 118, Administrative Agont, und the Jenders referved

to fhesolr (a6 amended, inter ‘gl o inclde Grent US Silos Ino. &9 a guermator) (es the same -

may be firfer antended, restabsd, aupplomentnd or eplaoed Tron time to rae);

“Fucome Tax der* monsis, collestively, the Jncome Tat Ack, RS.C. 1985, Sth .

‘Supplement, the Income Tax Application Rules, R.8.C. 1985, 5k Supplesont, and the Icome
TFax Regulations, in egoh sase ag amended; )

. “90:Day 1IBO Rate” on ey duy“meanis-"ihe interest tato exprosacd as &
peroentags rate per yoar valoulated- on +the- basle of & 360y yerr equivalent-to the ratd for

‘deposits n U.8., dollgs-n the London, England hterbank matket & a petind of 90 days which

appenrs om the ‘LIBOROI Pagd* of the Renters Mooy Fate Service (or any successr S0UIS
fiom time fo tinse For suuh zele) as of 11500 ata: London, Buglend time) on the second Buro
businesa day preceding.such day; .

»“Post-2003 Income ‘Tax Refunds® mans the Vendor's ncotne tax rafurids to.be -

" recedved by the Vendor affer Merch 31, 2010
| “Prchased Assets moangfha Sold 2008 Refimyland the So1& 2009 Refand;

o agpcond Licu Agemts® means- The Tovonto-Doodmion Bauk. and Toronto
Dominton (Toxas) LLC, us dgatts-frvsuent {0 the Ssoond Lien Credit- Agreoment, - .

. " “gecond Lign Credit Agreement” means tho- aredit agrooment dated as of Matsh
21, 2007 among Grant U8, Holdings P (formerly Grant U.8, Holdings. LLF), as berrowet, the

Vendar, Orant Forost Produsis Sales Inc., Graut Alberta Ino, Seuthesst Propertles LLC

(Rortesly Sontheest Propétties ie.), Grant Allendale LP (formery Grant Alleztdale Yno,), Grént

Clerindon LP (formerly Grant Clarendon Ino) and (rant US Sales Tno,, ag gusrantoms, The .

,.u.-..-i!ommuenﬂnlwgrﬂc,-as-Camdim-CoHaﬁemlAgent,-:tomnto.Doininﬂon..(:l?wms).l'.LG,.as..-_.. JUSTO

.
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Adminfstrative Agent and U8, ol aterat: Agent; pnd the lendorsrefetred to thereth (as {ho-game:
sy b amended, restated, sypplempeted of roplaved from time to tme);

" aqyg2006 Rofuiid* meansthet prat of the 2008 Toc Refuid the proont valus ot
which; bassd onthe Disoovit Rets i offset on March 3172008, is the Canadian doltar squivelent
- on Mratr31,,2008 of U8 $10 mfllion; N .

- Refund;

 Secfion£.02 Gurency -

R0 008 AN e oot part oF the 2009 Tax Refund, G prosent valuo oF
which, based on fhe-Disconnt Rate in effisot onJamusty 2, 2009, is-the Conadiax dollar equivelent
on Jemisry 2; 2009 6£05 $10 milftian ;

«2008 Closing® meang the olosing of the prtchase.and salo of the Sold 2008

Refurid ou Matoh 31, 2008;
2009 Closlng™ mesns the olodng of the purdhase and .sale of the Sold 2009

Refuod on Janmary 2, 200%; -

2008 Purclsase Prics? meats the Canadian doller equlyalent on Mearch 31, 2008
of US $10 milkion paysble by tie Putthaser to fhe Vetdor on Mateli 33,2009 for the S6ld 2008 -

.**G009 Purchase Price” means the Cangdian doliar equivalent on. Jammatys2, 20'105 oy

ofUS $10 million payable byt Putcheserto the Vender forthe 8old 2009 Refind; - /; 7 v
42009 Prpchase Price Deposit? mowns fhe Canadian dollar equivalent on-Mateh

31,2008 of US §10.millicis; .

. %2008 Tax Rofund® means-the Vendar's income tax. refiing in exosss of §45
million which the Venderexpocts-iv toteive during te-period from September 1, 2008 to Mairch
31, 2000 with respeet to its Inctine taxes paid for'2005 ead 2006; sad

w2009 Tax:Wefurid® meaus the Vendor's fncome tax refond In oxcess of $15
sniilioa which the Vendor expsaiz to recaive duilng the period from September 1, 2009 to March
31,2010 with vespect to-its Income taxes pald for 2006,

"+ All feftences. 1o this Agreengent 1o muneta}y amonnig; waless indlcated to fho
* oputrary; aro o Canadian outienny, .

Seotlon 1.03

and apgreements

respoct expspt by writton sgroam:

thls Apgreanent:

. This Agrbemiont constitates the eritho agreennsint betwoen fho parties with ieapeet
to fty subject matter, and supersodes any.

all prior mummaries, negotiatons, understendings -
between the parties, This Agreement may: not be amended ot moditiéd in'any
1t slgned by the parties. No walver of any ofithe;provislens of
ghell be dostned to oonstittits a wafver of any other proviston (whether ernot

Todoo, 2ATIR,
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simllat); por shall such walves oomstitnte & waiver ot continuing wabvar -nless otherwise
expressly provided ib waiting didy exaouteé'nytho ‘party to ba bound thereby. .

. +

Sectlon.1.04 . GoverpingLaw

"This. Agteament. hall be govarned by. uiid oonah'ued ln aouc:dano& wltbf t‘he laws
of the, Provines of Ontatlo,_and this. fodaral laws of Coatpdg. -4-.

conﬂiot bf Jew rule or principle of snch Taws fhat might zefez' such inte&prmtion ot enforeanmnt
to the laws of anotiter jrdediction), Fauch party heteto vovocably submits to {he nos-extlusive
jarisdisdon of the vourts of Onbarm with yespect fo ey matter arlsing hereunder of relating
hereto, . .

. Seotion 1.05 &W ’ : :

Wards. itmporting tha ‘singular inglode the phoal end vies vemsa, mnd words
impOrﬂng gender include o maacn’lme, fbnﬂnim and nouter gendets.

Section 1.06 Certaln Worde

“In this Agresment, the words “Inoluding™ and “includes” metms *ipaluding (or
ncludes) without Bmitation™, ‘ .

'Sacﬁona.c:fﬁmjm e . . gy o

. The headings wntainudin ths Agreement are for conveniences of reference only,.
and shallopt aﬁ'wtthamnanmgorinmretaﬂon hama .

ARTICLE 2
“ . PURCHABE AND SALL OF mcmaslm ASAETS
Swotion 2.01 A.gx_mmgtmtmmism

Subject to the provislois of thiy Agreoment, ths Vendor herehy ngrees to sell,
assi%l wad frangier fo the- Purcheser, and the Purcheser foreby agrees to pundhase fom the
Vendor:

®  the Sold 2008 Refund on March 31, zoos, and
(b}' the Sold 2009 RﬁfﬁndonIanunryZ, 2009, '

Seotion 2.02 mﬂmw_&lu\’bﬂ_h

'The Puschaser prkowledges thatthe Vendar s selling the Purchased Assets o the

. Purghaser on v uon<reboutse, “as Is, wheye is” busis, No-veproventation, watranty or condiden is

expressed of oan be impled pursuant to-ihis Agreement or othetwiss &s To title, encumbyances,
Qescription, ‘fitness for putposs, merchantability, conciition, assignability, colleotability, quantity, .
outstanding amount, value or quality or in.espeot of eny .other matter or thing wl\ntaower

**wnmmﬁxg'tkePumiwseﬂ.&amortbﬁg]ﬂofthe-\ﬁanﬂem-seﬂme*~ e v e i e e

3
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ARTICLE 3
PURCHASE PRICE
- Bection3:01  Purchase Prige -
The: prorchuse palos foft?i?ﬂ'ﬁpi@?@qgi Refund shall bo-the 2008 Purghase Prios,

TR PUTGHaEe PHoo 10% 6 SOIT ahall He The 2009 Pitichase Price, —Lhe BmouRt of |
these purchase pioes shall be adjusted In accordance with the provislons of this Agreemant,

Seetlon3.02 Payment of Purchese Price

“"The: Puitchaser shall pay the purchase prices o the Vendor by cSrﬁﬁcd ahegue,
Babk: dreft or wire transfer of immediately aveliable funds to-an account specified by the Vandor

ag follows: .
() " - tho Purctisser shall pay fhe 2008 Putchase Prics to the Vendor on Maxch 31, 2008,
al‘r}xa 2008 Closing; end ,
()  the Purchager shail pay the 2009 Puichass Prics Deposit to the Vender ox Maxch
31,2008 at the 2008 Closing, : : o

Seotion3,03 Trensfer Taxss : .'

The Putchaserdhall pay dirsetly to the epproprite taxing suthorlty whon due, sy
appliogble fedetal and- provinciel gales and transfer texes exiglble in . connsotion with the-
trangaciions contemplated by the Agroement,

3

e e w dmememe e ARWICLES . .
o REFRESENTATIONS AND WARRANTIGS -
Seoion 401 Yendor's Kepresemiations '
) The Vendor hereby represemis and warsants to the Purchaser that;
@ e Vendor is a eprporation duly Incorporated and: vilidly, subsisting under the

. iuv;s of the jurlsciolod of its incotporation or amslgamation, as the case muy.be;
voan B . . * N -

-

(@) .- fhs Veindot Js 1ot & not-texdent of Canada wihin the meaning of Seotion 116-of
ilie Tncome Tex Act, . : '

4
o
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,‘ e 5o il Books snd Resords i allowt tho Borsn fo voks wpies shimcrcmons...
o Rogopds, *

Smﬁm&ﬂz

*The parties agroo; notwlﬂwtandingany other pmviaion offhig Agraemeﬁt or any
wthor tight or purported vight of the Piphases, that the Purchaser does-nvt asquie auy xight, tide.
oz indesest i -the Bold. 2009 Kofund, akd the Vendor-does 1ot sell, assign or transfer any right,

o -Hitls or fiereat in the Sald 2009 Rafind. wiil the. Vendar delivers to the Purchasez at the 2009
Closing, the txam}er feforted to in Section 7.04(8), -

Saotlon:5.0F ']

" ‘Nelthét the Sold 2008 Refunid ot ths. Sold 2009 Refind shafl nolude ey fnfersst
payable by ERA with reepoot to such.rofind aud the Vpndor shull bu anﬂ:tled to reoetve aad
retainany and-a¥ such interest., o

Seu(inn-‘s.;ﬂé

e Eithier perty mey, aftor delivary to the Puzuhaser ofthe transfor of the Bold 2008
Refund refetsed to in Section 7.02(a}, diteat CRA, the Tinmncs NMinister end eny ather
appropriste t£ece:mt to poy. the Sold 2008 Refpnd fo the Purchaser, Hither pasty may, affer the
 deflvery 1g the Purohaser of the transfer of the Soid 2009 Refund referted to in Seotlon 2.04(s), -
" ireot CRA, the Finance dinfster aiid apy other appmpdate person fo pay ths Sold 2009 Refynd -
‘to the Purdhnser;

| Sectlon 5:05 Sel

i * The Vendor shall hold b trost for the Pumhaser. keop sogrogated from poy oflier
fanly, docounts or agsets of the Vendor and pay to the Purchaser any smount of the Sold 2008 -
_Refupd teostved by the Vendop afiar the completion of the 2008 Closing, '

Section 5.06 - mzmmmmmﬁmm

. The Vendor shall hoid in Arugt fer Purchases, koop segregated: fmm ary ofler o
‘z fhnds, acoatmite or assets of the Vendor and pay 1o Purohesear apy arotmt of the Sold 2009
s Refund recclved by the Vendor after the completion of the 2009 Cloplng. :

-

. .

: . 0 .
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. Sootion 507 Mo Secwmity, Tntersst or Fea

The Vendor .skall’ not gt to- the Purohaser any sesxity’ for the Vendor's
ohligations to Purchaser with xespect to the Sold 2008-Refiwid: of the S01d 2009 Refund sud shnll
not pay to the Porvhiaser any interest oxt the 2009 Puichuse P.rica-Depgal’c'palﬁt 1o the Vendor on
Mirch 31, 2008 with tespeot to the-Sold 2009 Refund or ey fes veluted to the rafund sgles. *

“Seotlon 5.08 Mo Seousity Jaterest
“The Porchager agrass that It does not acqulre and sball not aoquire any secuwity |

interest In ety of the Purchased Assety-and, for groater cortalnty, hereby discharges any prosert
ar foture Jeornily interest ¥ now or hereafier acqulres fn any of the Purchased Assets: provided
that the foregoing shall not affect fhu'Putchnsat’s owaerdiip of suy Parthased Assets asquired
by the Purchaser by the travsfers refeared to in sevtions 7.02(2) and 7,04(s) haveof, -

Seotlon 5,09  Putohased Asnets ynay be i Yt Pet or Parte of Refond 8- Received
The Sold 2008 Refind shall, unless t;ﬂmwisa apecified by the Punchaser to f:ﬁc

Votidor Jn-wilting; be-the firat fett or parts of the 2008 Tex Refund recetved by tho Vendor or the
Purcheser, up to fhe atonat of the Sold 2008 Refind, The- Sold 2009 Réfond shall, wnless

otherwise specified by the Purchaser o the Vendoer inwrlting, be the first paxt or pexts of the |

2009 Tax Refind recetved by the Vendor ot-the Purchasss; up to the amount of the 2009 Tax
Refund, . : T ‘

Sectlon 6,10 Dircotion by Prchaser

The Purchaser zogy, before the delivery of the appHoeble tansfer raferred to in
gectlona 7.02(a) or 7,04(s) hereof, direct the Vendor in wilting to tranafer the Sold 2008 Refund
or the Sold 2009 Refund, sy applesble, to guy other person or petsons gpecified by Purchaser

- end. the Vesidor shall do 5o, -

Sestion S.i} '

, “The 2009 Purshase Price Deposit pald by the Purchaser to flvs Vendor st the 3008
Closlng shall not be held by the Vendor It truet and may bo nsed by the Vendor,w

* Heoflons,12 NoDefoult vnder Credit Aovesinents

Notwithstauding "any provision of thls Agreement, the Vendot shall-not be
raquired to maks any adjustment feferred o in this Agleament I suoh adfnstient would
constituie or result n & defanlt by the Vendor under any provision of the st -Lien Credt
Agreament ox, the Second Tien.Gedit Agreement, Without Hraltstion 16 the. foregoing, in no
olroumstance shell the prooneds tonsivad by the Vendor with respeot 46 the sale of the 2008 Sold

'Rofind exoead the Canadian dollar squivaletit of U $10 miltion end $n no circundstatios shall

the prooceds recelved by the Viendar with xéupset to the sale of the Sold 2009 Reftmd exoced the
Canadian dollar equivaldnt of UR$1A million, In the event the 'Vendor does not, as g result of
e Wrogolng, make any adfustment.otherwise tequited By this. Agreament, the Vendor znd the

+ v~ -Rurehugarshall-meke-sudh-adjusimont-promptiy-after-the-making of sush-adjustment-nolengescr .- « - -°

. -
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const{iutes ot ropuits :bz a tefanit by the Vetdor undu' eithier. the First Lien Credit Agreamont or
the Seoconnd Lien Cradlt Agresmani,

- ARTICLE 6
"CONDITIONS .

e e e i) —lotheroaseof WOOQ'&Iuslng;:iu-Secﬁm;-'?:QS;md"'

Seoton6.01

The- obhgaucn of e Purchaser somplete, the fransacho.na contemplated
herounder 15 subject to the following conditions. being fikfilled or performnd at or prlot fo-the
2008 Closing or the 2009 Cloamg, a8 appHoable:

@ al 1‘&1n'esantahons and wartaxtles of the Vendor mtained inthia Apreoment ghisll
bo troe and corecet Iy all rugbutial rospoots us b the Hme. of suoh dloying with the
sams foros end affect an i rande at wiid as of such tine;

)  the Vandor shall have complied with and performod 2ll o rts covenmity and
obiligations contained in this Apresmonty

(&)  the Vendor shall have deliveted to the Purchuser tho documents, -or meds any
. psyments rafamd toz

(i) i the oaue -of the 2008 Closing, in Seotfon 7 .02' end
. @D " hrithe oose of the 2009 Closing, in Section 7.04; and

& - oo injunoction or other ooutt order shall have heen lssusd to emjoin, roatrlot or
protiibituny of the transactions contempleted by this Agteement,

’ The foregoing conditions ave for the exclusive beanefit-of the Purchaser and any
sach condifions mey. be walved by thePurchaser in whole ox in pect. Any such waiver chall be
blnding o the Puschaser enly ifit is In wirkdng.

' Seotion 6,02 -

. The obligation ofthe Vendor {0 eumplste the transactipns. contemplated hereunder
ig subjeot io the fo]lowing oonditions being ﬁﬂﬁﬁed ot perfbmmd at of prior € the 2008 Closing
oxfhe 2009 Closing, 18 applicdble. S

&) the Puschaser shall have complied wlih shd perﬁmu& all of its covetianis and
obligations contumod in this- Ag\'eamexxt, :

(t) .the Purchasor shall have dellyared to e Vendox the doemantS. or madu any
. pn.yments referrod tos

@ o guso of the 2008 Ciosing. In Swhon 7.03; and

orDoes_5424728 2
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(o) - no-njueiion ar bﬂm oottt ordet:shiall_knve beem ssued‘to emjoln, vestdlot ar
prohibit py of the-transactions opstenglaied by this Agreement, .

The feregolng condltions sre for the exclusive betafit of ﬂxe“-{andof and Any: suuh
. sonditions mey bs walved by the Vendot i whole of i part, Ay such wai\rar shatl be binding
ot tlxe—"!endbr only ifit ismﬁdo iy wﬂﬂng.

=119

Saotlon 6.05 Nan-Sabisficho

.. IE any. eemdnmn get-out in Sobtlon 6,61 or Seotion,. 6,02 ia not setinficd ar
parfoﬂnud prior to the tire specified fherefor, the ‘party for ‘whose benpefit-the condition -is

. inserted: may'

(a) - in writing; welve complianze Wil the aoﬁﬁ:ﬁeﬂ in whols oz i patt i it or his
sole diseration by notics to the.othier perty-and without prefudioe to any of i or
hig rights of terminztion in the event of nop-fillfitment of sny othm -condition in
“whols or in-part;-or

()  elect to tarminate this, Ag:eamant, in- which page no party. shal ‘bes npder ary ..

Anrther obligatiof to the others-to complete fhe: transacxﬁons oonxexnplawd by this
-+ Aprooment,

ARTIULE 7
CLOSING

Seotion 7,01

The teansactiony ocntomplated by this Agreement shan close euid bs completeé ot
the. 2008 Clogtng snd the 2009 Closing, as gpplicable. The completion of the ttahenotions
contemplated bersunder shall iako place at the office of the Vendor!s solicibprs, located at 100
King Street Wost,-Sults 4200, Torortio, Oitatio M5X 1B2 or suoh othet looation as the paz’hes
mey agres i vnlﬂng.

Section 7.02

substa;aee sgisfactory to the Parohaser, soling reasonsbly:
(@ o transfer by the Vendorto the Puzohiaser of the So!d 2008 Refimd; -

(t‘;) . . & partial dischaige ‘Dy fhe Pirgt Llen Agents of seovrltjcheld by & thein to discﬁaarge
the Sold 2008 Refimd thereftom and to releage any mrerest:ﬂwy havc tn ﬁxe. Sold
2008 Refimd:

(¢) - s pertial discharge by the Second Lien Agonts of aeoullty held by them to -

N dischargs the S6id 2008 Refund therefrom and to teloase any intemstﬂmy havs io
e e e _,m_:huﬂglizﬂ_&&.@&.'

Tiw Vendor shall doliver fo the Purchas’er ut the 2008 Closlhg, in form and

' TorDosw, STAT282 |
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@) - o certified copy of a: resa]uﬂm of: the' diteetors of the Voiidor authaﬂzmg tho
traneastions refertad to In this Agreenient; |

() - swapprovel- by fhe. ad hoo-independant-vominiites. of. the - Vender’u boerd of
- diveciors of the msaoﬁcm sontampluted by this Agieetent; and -

o .vunb.nthaﬁdmmﬁnix.aammqlﬂm.b;dhhﬁ«gmmt : st

. Seofion 7.05

Section 703  Dellvetiogor] Olasipgy by.the: Purcha .
A The Purehases: shall daﬁvar.-orpny ty 'ﬂ:e‘de_or 4t the 2008 Closing;
(@) 1o 2008 Purchass Prios in asocrdance with Seotlon3,02(s);
.{b) 4}132009 Purcham?ﬂca Deposts in. wocordeiboo with Sem‘lon 3 ﬁz(b), and
© -euuh oﬂw: doouments bs-are reqmmd by this Agreement,
Seotmn 704 De 2

“TheVendorshall deliver of pay to thef Purdhnsu- utthe 2009 Closing, in :ﬂn:m. md
stibstatics saﬁsfa&oryto the Purohaser, doting l'easonably' ) .

(®  atunsie by the Vondor to fhe Paroheger of the Sold 2069 Rafund; °

() 2 patiah discharge by the Pt Lion-Agsnty or fhelr respastive suscessots of
seousliy heid by them o' disphargs the S0ld:2008 Refimd therefiom end to teldase
any intetest they have it the Sold 2009 Refind;

(©) ' 4 partial dlmharga by the Second L’ftm Agénts o ‘:hair tespoctive succéssors of
. gpourity beld by them to Gischargs the Soid 2009 RaEuncr therefrom, and to. retcaso
any inforest they huve in- Lho Sold 2009 Refund; -

(@) tho édﬁwhnent -amount. wfmed fo in section. 8,03(b) ¥ such amount is then
" payable by, the Vendorymd

" {&) " such other dosuments as are tequlved by this Agtosment,

- * The Purohaaamhall dall’m arpay o theVendornﬁthezoos Closing:

@ flio adiustinent amount refemed 4 fo Soctlen soa(u) i ouoh st Iz then.

payatle by the Purchaser; and
(B - suchother dow.rpcu.is as are veguired by this Agresment,

--------- . cmaa v v ——

Tomnwmm_z
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Seotlon 8.01 -8

31, 2009, the Veadorshall sithet:-

(&)  reftnd'tothe Pulicheser on a.date after March 3 1,2009 specified by the Puichaser

) in velting & pro-rate amount of fhe 2008.Pwichase Price with. respest to such
nmount of the Soid 2008 Refund not recelved by the Perchaser by Mareh 31,
20609; or . )

() * . adjust the He)d 2008 Refund so thet it inchudss thet.smount of Post-2009 Income
Tax Refunds which results In the Veonder's solling nd the Porchaser's buying the
Sold 2008 Rediwd (inclutding Post-2008 Income Tax Refunds), the aggregate fiir
rintket valus of which.ag-4t Mateh 31, 2068 (uaing.the Disoowat Raiein effect 0

- Mavch 31,.2008) 1= sqtrdveleat fo the 2008 Purchass Prfes,

a5 detorniingd by the Vender, TheVendor shell yive the Purchgsat, on orbefore Amil 30, 2009,
" virdttensotion of which of the Btopolng altsimtives e Vendor sslects. The Parchaser ghatl

promptly remit-to the Vender aty of such unrecelved Sold 2008. Refumd (excluding: such Post-

2005 Income Tax Relunds) ifitds rocstved By the Purchaser after swoh-adjustment,” &

Seoticn 8.02 Sold. 2008 Refund Atietwients it 2008 Py

. Y GRA dotermings that the 2008 Purchass Puoe was not squivalent to-the fair
-narlcet value on Maxoh 31,2008 of the Sold.2008 Refmd purchaded by the Purchaser For such
-peice, the Vendor apd the Purchayer ghall ejther!

()« adjust th 2008 Purchase Price; o
%  adjust the Sold 2008 Refund so that;
B itis tedusad to the amount, the fadr ekt value of which; or

() 3 is Inoreased to fiokide that amonut of Post-2009 Tnvome Tax Refunds
‘which-resulis'iti the Venidor’s selling and the Purolimser!s buying the Sold

2008 Rofund (inoluding swoh Post-2009 Incoms Tex Refunds), the -

aggregate falr matket value of which,

g et Maroh 31,2008 (ysing.fhe Discornt Rate In sffect on March 31, 2008) Is
‘ equlvalont to the 2008 Puschese Price, : )

.

aa determined by the Vendor. The Venddr shalt glve tth'ugahasecg wiliten noties of which of the

. old. - 8. Refund. A - . = . {F. an , [ * R f } . nat. ¥éas ed.: &

T~ —foregaing alieroattvos-thy- Venxdorsekeots

‘PorDoos_5421728 2
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—— Seotlon 8,03  Agiustmenis gt 2000 Ruing: A
- Ifthe exchango-vate botween Cangdian-doflars sud WS dolle om Janvary-2; 2009
o i9. 3i¥erint. from- such: exehenize rdte op Muychy 31, 2008, the Purchaser and. the Vendor shall
.ad jmtthﬁ ﬁma\m';' qu‘ved~’by the Vandor-for its we..?f fhe-Sold 2009 Refund on Jmum 2,
20093, S5 lows:- S0t hat-the_astual.salepraooeds secalyed. dy the.Wendor fion. fin sale.of the.Sol
2009 Refynd on-January 2, 2009 shall be the Canadlan doliar equivalent on-January 2, 2002 6

US $10 million o ordet inte alia fo cotaply with sovtion 9,04 (1)(c) of the First Tien CGredit

Agteentent and section 9.04(1)(6) of the Seootid Lien Crndit Agtooment:

(@) if the. 2009 Purchege Prpe-sxoeeds the 2009 Purchese Prive Deposit, the
-, - Purchaser shall pay the difference o the Yeador on Jamuaty 2, 2009; or

() i the 2009 Purchose Piios Dopoatt exoeedy the 2009 Putchase Prios, the Vengor
- ol vefiymd the gifference o *li?%fqhw on Janheiy 2, 2009,

wriiten notioe of which of the foregolng elternatives applies. -Despite the foregeing, if the 2009

Putobage Prico: Deposit exoceds the 2009 Purchase Price, the Vendor tay, at itd option: on-

written sotteé to the Purchaser, dustead of refinding suth diffetence to the Prrchaset ay provided

by the foregolng evbsootion (bY, inoresss on Janvary 2, 2010 the amopnt of the: Sold 2008 Refund

t6 {nolade in the: SRl 2005 Refund an amount of fhe ¥ent ansold Post-200P coms Tox

Refunds, the Sair market valne of which, as-at Jenvary 2, 3009 {usiug the Discovtt Rate in affoct

- on Jenwery 2; 2009) Y9 equivalent 4o such, excess 4o that the purchass prics fedelved by the

L Vetidor for the Sold 2008 Refumd (excluding such Post-2009 Income Tex Refunds) 13 the
o Cansdiag doliar squivalent on Januaty 2, 2009 of US $1¢milton, .

Seotion 3,04 Sold, 2009 Refiind Adjngbments i€ any Jold ¥ _diefiy
K . Mach3LZ010 - :

If any srnonnt of the-Sold 2009 Refund b not secelved by the Prrchaser by March

31,2010, the Vendor shall cithets

\, @  refund to e Pusohaser oh & date after March 31, 2010 speaifled by e Purbhaser
o ‘o writlog 2 pro rata smount of the 2009 Purchass Briod with yespect 1o such
. amount of the Sold 2009 Refind not rassived by the Puschaser by March 31,

2010, ar : :

. . {® . adjust the Sold 2009 Refimd so that it inoludes that amownt of then unzold Post-

. 2009 Inebme, Tex Refinds which mosits In the Vendor's seling end the

Purchaser’s buying the' Sold 2009 Befimd Godluding suok Posf-2009 foomes "Tak

‘ . . Rofimds), the agpregato fulr matket: value of which as af Janvaty 2, 2000 (uslng

— thg Discout Rate it effeot o January 2, 2009) 3s equivalent io the 2000 Puschasa
) . Prlce, . . .. .

as detormined by the Vendor, ‘The Yendor ghell ghys the Pumlmhm.‘, cn or before April 30, 2010,

L
+ Tooey 5124728 2 N 4

e.dold, .

s onloulsted by the-Vendor, The Vendor shall give fis Prrchascr, on o bifors Jimuary 2, 2009,

e === ritton-aotive-of-which-of-fhe-feregoing-ultermnatives-tho-Vendor-selestsm Fho-Pitohgpor-shali-—s o wuw
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.p;:omjitly retziit 16 the Vettdar any of such aoreceived SOI3-2009 Refond (excluding such: Pogts
2009 Income Tax Refimnds):if it e recatved by ihe Purchaser afier such.ad]ustment, _

Sestion 8.05 .. Jol

euivalent go the: filr.

Seotlon 9.01 Chligations fo Supyive

. . anﬁithstaﬁﬂiiﬁg'ﬂw completion. qf'f:ha transectlons eonternplated harsunder or the .
delivery of doctuments pusstant {o this Agreoment, the obligntlons, covensuts, Topresentations

. gihg ha 2009 P re Prd N
matket value on Jatuary Z, 2009 of the So1d 2009 Refimd purohased by the Purchaser for suoh

price, the Yendar and the Purchaser shill either
(=) adjuat the 2009 PurchasexPﬂqe; or
(5)  edjust the Sold 2009 Refimd so'that: _
@ -it is reduced to the amou'nt, the falr n.‘iaﬂ{et vatue of which; or
{0 1t ia ingreased to-inshudé that amomit of then unsold Post2008. Income

- Tex Refunds which resulfs in the. Vendor's sellipg and the Purchsser's

buying the Sold 2008 Refomd (ududing say such Post~2009 Income Tax
Refinds), the aggrogate fabrmecket velue of which,

. equivalent to the 2609 Purthase Paos,

gz determined by the Vender, The Vendor shall glve the Purchager wﬁtten: notdos of whick of the
foregioing elterhatives the Vendor sslects, ) .

- a8 &t-l’;;mmqk 2,'2003 {using the Discount Rate:in effect on Janvary 2, 2009) is.

. ARTICLE.Y

and warrgntjes of the parties heroto shall survive such completion and-shell remain in-flf force
“god effect end shall not merge a5 a:vedult thereod ) v

gecﬁongloz FPurthisr Assuranses - L=

‘ . + Boch of the pettes hereto from-aid after eavh applivable cjostap dhall, fom time
to time, and at the request and expanss of the party requesting the same, do all such foether-acts
and thingy and excoute and defiver such fiwther fransfes (Including any additional irendfers by
the Vegdor to the Purchaser of Post-2009 Income Tax Refunds zoguited to be included th

- Purchased Assefs pursnant to eny provision of this Agresmant), instraments, documents, miltets,

pepers abd asgurances ag may be reasonsbly requested for more effbctuslly oarrying out the traa
hitent and meankng of this Agreement, - ’

o - - —ye

.

Torliavs, SA2T2E_2

000 s godme are
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Secﬂon 9,03 Hmmmmt

Neithei- - paly: hateto ‘shll-be° mﬁﬂedrtc ggslgm: ety of its ‘ights- qr julonsts
. heteutider without: the prior wiitien consent of the othed. pirty heretorand: amy sudlt ‘pwport’é.d
assxgmwnt, ‘withont such ovhyert, sb,an tiot bo valld, |

Feaoh. patty. hersto pball by tenpansible for. all costs snd expenses (ngiuding the

foes and Ystonsements of legal covmnsel) incpirred by it-ar Hirm in conngotion with Hils Agreement .

emd tho trangactiony eoternplated hersin,

Section9:06  Notfesy

Any notles; domeand or otfer oommumaauon roqhired ot pe:miiwd g be glven to
any party hareundcr shall be given in wilting end'eddvessed ag followa:

{a) if o the Vendor:

]81 BaySirest

Sudte 1520 .

Torontpn, Oaterfo - .
* MSEH2T3

© Attenitiom Vipe-President
Facsimilo No.; 416-214:1360

() - o the Paschasod:

181 Bay Strest

Suie 1520

Teronte, Outato
. "MSH 273

Facsimile NO«. 416-214-1360

Any puch notlee shalt te Josmed 1o bs atdmiently given i pamonaﬂy daﬁvered
or sexx't by fecatmile taostafssion, and in each, onse shall be deemed to have been received by the
othet party on fha‘same day on which Jtway defiversd or sont by facsimile fmnamxssion, if such
dayis o Business Day, end, £ pot, o the next following Buslness Day. .

TotDavs, 5424748, 2

117




- p47DB/LO0E UTIEE SAE 70T BAT 8588 ERANY- TOREST N L + BER FLAGE woog
L4
- & [y
” 15,
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éggora:at

o Peliii)biagt:

Bootlon 9,07 8§

“Thip Agresssett dial be-Sliflng.ony: andiemte fo-ike Stk o tho. ostich
' . heneto, the Prrchaser’s ok, oxecuions wod adtnindsteaton,-and 16 parties’ respe‘qﬂ*;e,gqenéssq;s
- mpin QDA R g rerrre i : - S "
Seotlon 9,08, | Glouferpaiin '

© Thlg-Ag bmmtm "o axpoutod: dn twd:counterpirts will the same sffvet ap-48
bofh porties-had aigue%m {18 pame’ ?gormmnt vl all couiberpnsts Shell be consttusd sogsthor nad
“will gongtibrio ond ax?dﬂ}i Hando apresmotd. . .

v Seotion. .09 Falid Vet Benilofarleg

. N
-

Biyoh pesty hosek fuseiiy fist i Aptonaetss shAIEAOH bewidlt up coogt sny St *

onoane-ofacilon n ot onbekal? o nity:petdon. ptheédhan ke prettes hievets tnl thelr respective’
" . suosesyors B pesiliteld- yiline,and no-peteon, other Hian'the parties: hereto and thelr

swosasogs mad gheir parmalted. ghall o entiffad 1o vely ot the provikions horsof n‘any |

notton, s, procsediig hearlhg.on ofhef forutiy

: B9 \WIRSE WAERROY ths: Aptement-haa boet sxeontod by (s partios. .
hexoto un the date St wiliten wbove,

.
B
.
.
. .
“+ .
: .
‘ ' . . '
.
M .
.

PR GRANT R, -

’ GRANT FORXST FRODUCKSING, .
co ST . - PFet ——
) Nengi Petor Lynoh,
) _ Titles Bxeotlve Viea Proaident
. Pati ...
i . Newer, |
’ . . Titler ,
. 3 :
3 i
Dby HABER
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Section$.07 -Sv ;.t-.r:u-..e‘;::«e..:
Tily Agteament ‘shall be bixding on, wed snuwe fo tis-berimfit- of, fhe pasties
hereto, the Purchesst's.hefr, exeonfors and adminigtifers, and the parhes’ regpective. suctessory
-and-pennitfed aesigns. -
St D0 B oD —

4 This Ajreement say be exeoitéd in two vounterparts with the: ssme effect ag if
both pariies had sigaed e spme doowmett and all connterparts shail be constyued fogether-and
wili constitute oneand the sare apreement,

Section 9,09 - This] Party Bepefioiaries
" Bach party betsto intends thet this Agteemest shall siot Beisfit or opoate any right

or aause ofartion i of on behalf of any. person ofher than the partics heveto- aid thulr respective
shocesgors ahd periaiited -assigns; - end no peteen, ofher theu the pearies hereto and. their

succossors. dnd their perniitied essigns-shell bs entitled to vely on the provisions hetwof in mny

action; sult, prooceding, heating or other forum,

IN WITNBESS. WHEREGF this-Agreemont hes:

. mcecuted' by the parties
hercio onvitte date ficst writlan-ebove, . . .

.+ Tifle: Exective Viee President

Per:
HName:
Titlen

YoeDoas 3420728 2

—
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TAB C



This.is Exhibit "C" referred to in the
Affidavit of Peter-J. Grant Sr,
Sworn before me this 8th
" dayof September, 2000

issioner for Taking Affldavits

Monique Marie Plante, o Commissionet, etc.,

. District of Timiskaming
" for Grant Forest Products Inc. and its assoclared companiming::

Expires May 7, 2011,
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TO: © PETER GRANT SR,
‘RB: ‘Sale by Grant Forest Prodviots Eae:{the: ""Vesnrlbt”) 1o Poter Grant Sr: (the

“Purpakager™) of certain tx vefunds of the Vendor sxpsoted to bereceived by
March 31,2009 esprovided by the Tux Reftmd Purchese.and Sale:Agresment
dutsd as of March 31, 2008.(the’ “Agreament”) Betweets the Vendor and the
Purthasor

mw CONSIEERATION ofthe: pm:chasa pﬁca -of Gdr, $10,270,947.38 (which, on

- the-date hereof, 15 squivalant to T8 $10 mifon) peld by the Purchaser-to- the Vendor, the reoeipt

of Wwhick is hereby acknowledged by the Vendor, ths. Vendor hevshy. sells, transfers and assigny

' the Putchaser, his- heiry, -exooutory, administiators -2itd assigns, the Sold 2008 Refuad (as
defined by fhe Agreemei) i the amount of Cdn. $10,478,857.

o This fratisfer 15 the transier referred to-in section: 7.02¢2) of the Agreament with
- respeot 16 lmar dlin-the purcliaes and.gile of sych 1efind; and. the; pro'viamns of the Agreameit
“ghall, despitcﬂxe delivery of this transfer, tonfinua jn fd :

DATED as 6fthe 31% day of M

Title: Exeaﬂiva ‘Vica Presidentt

By:
Title:

TuiDocx_ 5403416 10




TAB D



This is Hxhibit "D" referred to in the
‘Affidavit of Péter J. Grant Sr.
Sworty before me this 8th

day of September, 2009°

" Monique Marie Plante, a Comtmissionet, ete.,

District of Timiskaming

for Grant Forest Products Inc, and s associated compumes.

Expires May 7, 2011,
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TO:

AND T

AND RE:

ERANT FOREST PRODUETS INC.
“PRTER GRANT SR.

-Szlé b Grant Forest Prodviots Tnc. To Pefer Gradit St. 6f the Sold 2008 Refiind (as
‘Gefined by the Tai RefundPurchase #rid Sale Agieement dated as of Maich 31,
: 2008 {the *Agreemelit”) between Peter GrautSt.; 2s purchaser, and Grant Forest
Produets Ins,,-a8 verdor, gy suel Sokd 2008 Befund may be adfusted pursnant to
the Agresment .

Creditagroement dated as v Ootobor 26, 2005 among Grant- Forest Producty Inc,,
Geaitt V.8, Holdings GP {formerly Grant 1.8, Holdings LLEP), Gradt Forest
‘Prostncts Sales fne,, Grant Aberta Inc., Southeust Properties LL.C (formerdy
Bowtheast Propetties Ine.), GrantAllendale LP (formerly Grant Aliendéle Inc),
Gyrant Clarctidon LP (formorly Grant Elarendion: Ine.), The Toronte-Daneluion
Bk a3 Canadian-Administrative Agenl, Tdronte Domirdon {Texns) LTC, as US,
Administrative Agent, and-the lendersyefetted (o therein (aydimended ondvarch
23; 2007, Inter tilia, to-hiclude Grant US Sales Ino. ag & gusrantor) (as the'seme
-may be further supplomented, ameuded or otherwise wodified or restated Som
time to time, the "Credit Agréomedt™) : )

WAHEREAS Grant Forest Products Juc.. is selling. the Sold 2008 Refund (as

defined by-the Agroement) fo.Peter Grant St. and, has tequested from the undersignsd as agents
(collectivoly, tho “Aganis™) poysuant to the Crodit Agrsertent, this agresment pursuunt. io
Section 10,04 of the Credit Agrosroent;

NOW THEREFORE theundarsigned Agéitts harcby dschatge Som any sod sll

present-and fatre security now or hesoafter held by thewm: the Sold 2008 Refond (as defined by
the -Agreément) (as edjusted from timeito thmein-accordance with the Agroement) and all

. procetds thereof and harsby, release my and all-fheir respective present-and fiture inidrests

therein-arid in‘all proceeds therdof.

DATED as of tire 31" day of March,: 2008, -

THE TORONTO-DOMINION BANK @5 Ay«

By ';'z{’:m'*ﬂ'.":_%‘ e o

Rorald J. Kowpak
By: _Yloe. President, Loan Byndications - Agency

TorDovs,_S413407_7.5GC
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Rive X .GRANT FOREST PRODULCTS INC,
ANDTO: - PETER GRANTSR.
WRE Sale by Grart Forest Prodots fno. to-Petel Grant Sr. of the:Sold 2008 Refind (as

‘Gefined by the Tex Rafund Purchase ad Sale Agrocrtient ted ay of Mareh 31,
-2008 (he “Agreement’) between Peter Grant.Sr.; 2¢ purchaser, and Grabt-Forest
“Peoducts Inc.;ag verdor, as such Sold 2008 Refiznd may be adjnsted pursuant 1o
the Agresment

ANDRE:  Second Lien Gredit Aprcetnent dated as-of Match 21, 2007 smong Grant U.3,
Holdings GP (formerly Grsat U.5. Holdings LLP), a5 bortower, Grant Forest
Protoots Inc., Grant: Porest Products Sales Ino., Grant-Alberta Inc., Southeast
Propetiies LLC. (formerly Southeast Properiies Inc.), Grant Allenidale LP
{formerly Grant Allendaleilne.), Grant Clarendon LP (formerly Grawt Clarendon

. haey-and Grant US Sales Iic., as gearaniows, The Toronte-Domiiion Bank, 23

Canaiien Collsteral. Agent; Toronto Doninion (Texas) LLC, as Adtointstrative
Agentand TS, Collateral Agent, and the leaders referved to-thavein (as the same
1may be amended, rostated, supplernenitd or replaced from titne to time, the
“Ciedit Agreement™) ' ’

WHEREAS Grant Forost Produots. Inc: is selling the Sold 2008 Refand (a5
defined by the Agreement) to Peter Grant Sr. and hasreqiested from the undarsigned a5 agents
(collectively, the “Agents™) pursusnt to the Credit Agreemectt, this sgreement putsuant to
Section 10.04 of the Credit Agreement; '

NOW THEREFORE the undersigned Agants hereby discharge from any znd all
present end futnre Secwity now of hereafter held by thems the Sold 2008 Rafand (as defined by
the Agreement) {as adjusted ‘from time to fime in accardance with the Agreement) and all
proceeds thereof: and - heroby ‘releass any and ol thedr respeetive present ahd fubare inteyests
therein and In all procesds thereof, .

DATED gy of the 31 day of March, 2008,
THE TORONTO-DOMINION BANK as Agedt

A e e e
i e 0
’ Fonald J. Kewpak

By a6 Presidant, Loan Syndications « Agency
Tifle:

TOR

B.y: d L XL
T 7 N MURRAY

By: AUTHORIZED BIGNA

Titler

Tosfoes, 54T1657_6D0C
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This is Exhibit "E"teferred:to in the
Affidavit of Peter I, Grant Sr.
Sworn before me this 8th

‘day-of September, 2009

SCAS N
issioner for Teking Affidavits

Mohique Murie Plante, s Commisioner, etc.,

District of Timiekaming )

fof Grant Forest Products kg, and jts assoclated comparifarid == 7
Expires May 7, 2011, ’ )
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* Fromi Jane Howe [ralitoghowe@GFR-Inc.tom] On Behalf Of Peter Lynch

Santt 19 June 2008 11:28 AM

- Tot Richatd-5wan

Cet Peter Grantdry Petar GrantSr; peter Lynch: ‘ .
Suhjacts Tax Refund and Sales Agreement, Malch'3%; 2008

Richard, attacted ls a copy of the {ransfer docurnentas well-as pariizl discharges relating 1o the puréhase
of the 2008 Tax Rebata. -

Following the-end of the finaniclal quarter In which the:2008 tax tebats fransaction was tlosed the

Company.and the Agent raceived strong-abjedtions forthe franséstion from two of our kenders who felt
that it stiowd rot have been procseded with nor the releases given by the Agant without the: express
sonsent of the Lenders themeelves. Aftera sumber of disoussldns no.further formal action weas or has

sinoa besry taken by those Lendérs,

Tha lssue of-Bxesutitiy'the lransfer of @ poition of the 2000 tex r.gbiate {0 Peter Grant Sr., anid the
discharge of seeurjly was discussed In @1, 2008, by-both myself and our GFO-at the time (Etic Davis)
with the First and Secarid Lien Agent. We were-advised thatthe Agent would rot: provide discharges

without the direct authorty of the raquisits numberof First and Second Lien Lerders: TD Bank alsa -

Indicated that in [ts position ga one of the Flest Len Lenders. it would not be'supportive of the request.
“The Company wes headed for a dafaultof {he financlal covenants under It's Credit Agreefents af the énd
of Gy, 2008 at the iatest and the Company did not provida a wiitlen request to the First arid Second Llen
Agents (which at that tme were ong zind the same - TD Benrk) for discharges of securlty with respect 1o
the portion of the 2008 tax rebate to be purchaged by Poter Grant 8.

This was dlscussed at varlous times directly with Peter Grant 5., and our Board of Directors, by both
raysalf and our GFQ, Etlc Davie,

Ragards
Peler
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This is Exhibit "F" refetred to it the
Affidavit of Peter J, Grant Sy,
Swornbefore me this 8h

\ §eptember, 2009
.- \'\\x\ 3 (\. \ \(l <

ideioner for Talung Afﬁdawts

Monique Mati¢ Plante, & Coramissioner, efc.,
Distrlet of Titniskaming

. for Grant Forest Products Inc. and }ts associated companlags -

Expires May 7, 2011,

Sre
. ).0 LR
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Sanuary 15; 2009

. Mr: Peter, Grent Sr,
181.Bay Street
‘Torano, ON- M5 2T3° : : ‘ ‘

Deat Mr Grant'

Tux Refind Purchase and Sale Agreement dated as of March 31; 2008 between Peter GrantSr.
. . Srant Forest Products Yug. (th YAgreement') .. - o

. Grant Forest Products Tnc. (the *Venidor") refers to the Agreement. All waoitds capttalized
i this létter have the theariings sspecified by the'Agreement. ‘ ‘

. - . The Vendor copfirtiis our agreement that the pirties shall not miake the adjustment

referred 10 in.section 8.03 of the.Agreament with respectto exchange rato fluctiistions and therofore the

amount of thie Sold:2009 Refundshell be reduced so that the falt market vatue of the Sold 2009 Refund is
- squivalent to the 2009 Purchase Price Deposit previously paid-by the Purchaser, baged on the Discount

Rate in effect on Jenuary 2, 2009.and without increasing the amount of'the Sold 2009 Refund dud to the

peyment of the 2009 Purchase Price Deposit price tvthe transfor of the Sold 2609 Refund, Accordingly,
the 2009 Purchasé Price shall be Cdn.§10,270,947 {which, baséd on the January 2, 2009 exchange rate,
wes equivalent to US $8,843,802) and the emount of the Sold'2009 Refund shall be the amount in Cdn.

doflars , the present value of whick based on sich Discount Rate, is Gz, $10,270,947.

. . Please sign and return the enclosed copy of this egresment fo reflect your agreement to
the forpgoing. i

- [ . o :T‘ + - Q/'(n :‘ e lu >
R - M peter Nk LV'n.ch
Exacutive Vice ‘Presidert

v
.

Peter Grant Sr. hereby agrces ?;'o ‘the foregoing,

DATED the + day of January, 2009.

Peter Grant Sr.

Tor{ocs,_B400218_3
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[
. This is Bxlitbit "G" reforred to.in the
g . Affidavit of Peter J. Graut Sr.
L Swon before me this: Bth
\ day ¢f September, 2009
~ N . am Y k\\lm\\{
1s\noner for Teking AfRdavits

) Manique Marie Plante, a Commissioner, efc,,

Distiet of Timiskaming

for Grani Forest Products Jne, and its nssociated companias: g \
u Expirea May 7,201, . _
\
¥

|
i
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4400 G FiretCanedian Pavs; R0 B 120
. Taroxts, Giteric, Ganade M5X 1A

J on es Tk 418.868.1200 Fix 416,503,171
v P wwvy,bennationas.ce
: Richard B Ewen
Dt Linn 4387707479

el mur@bmulhn?a.wm

.Fune 19, 2009

Mr. Poter Eynch -
“Bxecuiive Vice President
Grant Forest Products Ync.
Suite 1520

' 181 Bay Street

Torowio, ON MSH 2T3
DesrSi A
We att for M, Peter Grant Sz, a8 youknow.

‘We write to ensure that allneoensary sleps hive ‘heen of ftmuediately will hie taken by Grant Forest -
Products Tae, ("GFPIY to ks cortain thet our client recsives what he bargained and paid for
pursuent to-the Tax Refund Purchase and Sale Agroement dated: Marsh 31, 2008 ("the Agreement”)
Detween Himself and GFPL All words cayitalized in this letter have the mesniugs specified by the

The agreement of the parties yras thet tpon: receipt of any: part of the 2009 Tax Refimd GFPE would
hold such fumds (n an. amount equal to-the Sold 2009 Refund).it trost 6z Mx. Grant, keep them
segregated from GFPT's Himds, accounis:or asséts, anid pay -auch frast fimds 40 Mr. Grent This
struntrre was to ensure that the Soid 2009 Refind, when received by GFPY, would belong to Mr. )
Grant and fhat netther GFPT-nor any of itg ereditors conld assert any claim to-it.

As part of the process for-the: 2000 Closing it wés necessary to detarmine whether shy adjustments to
fhe Sold 2009 Refind were required due fo exchinge sate fluctuations a3 provided in sestion 803 of
tho Agreement. ‘You addressed this issue in your letier to M. Grant "dated Januery 15,2009 in
respect of the 2009 Sold Refund. A ) _ _

GFPI has not provided partial discherges and releagey frora the First and-8ecand Lien Agents voder
gection 7.04 of the Agreement, aud we uriderstand that GFPY fufled to muke Formal demend for these
from the Lien Agents. Mt. Grant demands thet these be sought and provided to him by no later then
5:00 piva. EDT on Jane 22, 2009, In the event that these are not provided, M. Graaf may waive
these conditions that were fuserted in tHe Agreement for his benefit, without waiving any of bis
substantive rights urider the Agresment, af law oxin equity. .

Wmne e oe -ae - - @ e s s o om P

CALGARY ¢« TOHORTO - EDMONTON




T e

Fune 19,2009 -
Fage Two

i

Furfhier, the Agresment obliged GFPLiv. deliver o transfer o Jammary 2, 2009 in respect of the 2009

Sold Refund, in. 2. fopm.and. stibstanos setisfactry to the Purcheser, Mr,-Grant is. prepated to treat
the Yanaary 15, 2008 letier ns s setisfaciory trausfer; if GFPL dlsagreos, My, Grant' demands: that
GFPT deliver a-transfor immédiately; end in any evens by § p.m. BDT o Jine 22, 2009,

‘Ploase be advised that Mr Grant does not widve any-subsjantive tights under the Agreement; at law
or in equity.. M -Grant expects'GFPI to-filly comply with ite obligations, 'indudgg those arsing

_ underths Agreement and as trugtes for M. Grant.
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Court File.No. CV -09-8247-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE: MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC, and GRANT U.S. HOLDINGS GP

AFFIDAVIT OF BENJAMIN MONTGOMERY
(Sworn September 14, 2009)

L BenJamm Montgomery, of the City of Vancouver, in the: Provmce of British Columbig,

business executive, MAKE OATH AND SAY: .

L. 1 am a Vice President & Director of TD Securities, the wholesale banking division
of The Toronto-Dominion Bank ("TD Bank"), working in our corporate credit group. Our group
has been actively involved in the administration of the secured loans of TD Bank to Grant Forest
Products Inc. (“GFPI") and in respect of the involvement of TD Bank as the Agent under the

First Lien Credit Apreament (the “First Lien Agent”) end later, as Agent under the Second Lien

Credit Agreement (the “Second Lien Agent” or together, the “Agents”), including structuring,
negotiating terms and documentation, through syndication and administration of the securcd
loans of the First Licn Lenders and the Second Lien Lenders and, as such, have personal
‘knowledge of the matters to which I depose in this affidavit. Where facts stated in this affidavit
are not based on my personal knowledge, I have stated the source of my information and in all
such cases, I verily believe such facts to be true.

2. I have read the affidavit-of Peter J, Grant Sr. swarn on September 8, 2009 (the:
“Grant Affidavit”) and this affidavit is sworn in response to the Grant Affidavit.
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In_troductioi

3. The relationships between GFPI and each of the First Lien Agent and the Second
Lien Agent (as well as with the first and second lien lenders), are governed by the First and
Second Lien Credit Agreements. The provisions of the First Lien Credit Agreement that are
relevant to this motion are excerpted and attached hereto as Exhibit “A™. The provisions of the
Second Lien Credit Agreement that are relevant to this motion are excerpted and attached hereto
as Exhibit “B”. In this affidavit, I will refer to the First Lien Credit Agreement (as amended by

" the First Amendment to the Credit Agreement made as of March 21, 2007) and the Second Lien

Credit Agreement together as the “Credit Agreements”.

4, Until May, 2009, TD Bank was both the First Lien Agent and the Second Lien
Agent. When TD Bank resigned as the Second Lien Agent, it was replaced by Bank of New
York. TD Bank continues as the First Lien Agent.

5. GFP1 and its affiliates used, among other sources of funding, the proceeds of the
loans made under the Credit Agreements to fund the construction of the two operating facilities
owned by Grant Claredon LP and Grant Allendale LP, both indirect subsidiaries of GFPI (the

“Carolina Mills").

6. The development and construction costs of the Carolina Mills substantially
exceeded the budgets provided to the Agents pursuant to the Credit Agreoments. -Additionally,
substantial capital spending on non core assets, including a private golf course, a 65t yacht and’
an elaborate renovation of the head office in Haileyberry, Ontario, also absorbed significant cash
resources. These cost overruns and nion-core capital asset expenditures contributed to GFPI'S
liquidity issues that ultimately resulted in these proceedings. '

7. In the Grant Affidavit, Mr. Grant states that the Tax Refund Purchase and Sale
Agreement (the “Agreement”) was “devised and structured” by Mr. Lynch and Ross Walker of
Fraser Milner. As ] understand its import, this description is a reference to the fact that the
Agreement was intended to assist GFP by providing it with additional cash in a way that was
«devised and structured” to comply with the Credit Agreements.
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Accordingly, the Agreement was drafted so as to comply with, among others, the

provisions of the Credit Agreements which are excerpted and attached to this affidavit as
Exhibits A and B which include the following substantive elements:

@

®)

(c)

@

S

The Credit Agreements prohibit financing by way of issuance of securities

. by GFPI without consent of the lenders (see section 9.04(4) of each of the Credit

Agreements);
The Credit Agreements permit sales of assets up to the aggregate annual
amount of $10 million (see section 9.04(1)(c) of each of the Credit Agreements);

The Credit Agreements did not require the proceeds of any such permitted
sales to be paid on account of the loans because only proceeds of assets sales
exceeding $25 million were required to be repaid on the loans (sce section
6.03(1)(2) of each of the Credit Agreements); and '

The Credit Agreements prohibited GFPI from granting security except
Permitted Encumbrances (see section 9.04(9) of each of the Credit Agreements).

Because of these provisions and the business purpose of the Agreement, as it was

sdevised and structured”, the Agreement contains the following express provisions:

(®)

®)

©

‘The transactions contemplated by the Agreement are not an injection of
equity but, instead are structured as sales of assets belonging to GFPI, namely
portions of 2008 and 2009 tax refunds (the “2008 Refund™ and the “2009 Refund”
respectively) so that the procceds paid could be retained and used by GFPI in its
business;

The value of interests sold in the 2008 Refund and the 2009 Refund is
each limited to $10 million; |

The sale of the 2008 Refund was completed immediately on closing in
2008 but the sale of the 2009 Refund was expressly deferred until the 2009
Closing scheduled to occur on January 2, 2009;
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©
®

(®)

: 'E’.;'__ji" :
%“m, »

10.

-4.

The sale of the 2009 Refund would be triggered only by the delivery of a
transfer of the 2009 Refund and was not effective until then; »

The payment of $10 million on account of the 2008 Refund was a
payment of purchase price paid on the 2008 Closing;

The payment of $10 million on account of the 2009 Refund was expressly
a deposit to be applied on the. purchase price only on the 2009 Closing;

In order to assist GFPI’s liquidity pesition while remaining in compliance
with the Credit Agreements, the deposit paid by Mr. Grant was expressly made
available under the Agreement for immediate use by GFPI in its business;

The obligation of GFFI under the Agreement, including the obligation to
deliver a transfer of the 2009 Refund at the 2009 Closing was not secured such
that any loss suffered by Mr. Grant resulting from GFPI'S obligation to complete
the 2009 .Closing was an unsecured claim against GFPI; and

The 2008 Refund, if received by GFPI prior to the 2009 Closing and/or the
transfer of the 2009 Refund, was expressly stated not to be held in trust for Mr.
Grant.

Contrary to the statement in the Grant Affidavit at paragraph 18, neither the

lenders nor the Agents were requested to approve the Agreement and they did not approvc the

Agreement or the proposed transactions.

1L,

- Rather, the First Lien Agent was advised by GFPI that it intended to enter into the

Agreement which GFPI and its counsel advised the First Lien Agent could be performed by
GFPI in compliance with the Credit Agreements. [ attach hereto as Exhibit “C” is a copy of an
e-mail sent by Ross Walker, as counsel for GFPI to the First Lien Agent’s counsel confirming
that, at the time the Agreement was cxecuted, the Agreement did not breach the Credit

Agreements.
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12. Neither the Agents nor the lenders agreed to give a partial discharge of the First or
Second Lien security in respect of the 2009 Refund and neither Agent was ever requested to give:
such a partial discharge.

The Transfer was never delivered

‘ 13. I understand from the Grant Affidavit that the 2009 Closing did not oceur and
GFPI never delivered. the transfer of the 2009 Refund. Therefore, by the express terms of the
Agreement, Mr. Grant has no rights, beneficial or legal in the 2009 Refund.

14. Additionally, as expressly stated in the Agreement, Mr. Grant has no security for
any breach by GFPI of its obligation to complete the transactions contemplated by the
Agreement. Therefore, if there was such a breach, Mr. Grant must simply be an unsecured

 creditor for any damages he may suffer as a consequence of any such breach.

Subsequent events and restructuring efforts -

15. For the reasons stated by M. Lynch in his affidavit supporting the Applicants’
application for an Initial Order in these proeeedings and, in my view, because of the cost
overruns and non-capital expenses described abave, the Applicants and their subsidiaries came
under severe financial strain in late 2007 that continued through 2008 and 2009,

16. “The strains on the Applicants’ business were reﬂectcd in their reported financial

results that were delivered to the Agents pursuant to the Credit Agreements through 2008 and
2009. Through the reporting that [ reviewed on behalf of TD Bank, it became apparent that
GFPI would be unable to meet the interest coverage financial covenant that, under the First Lien
Credit Agreement, would be reinstated when cash payments of interest became due under the
Second Lien Credit Agreement in the first quarter of 2009. It was obvious that the weakness in
the business opetations of GFP! and its subsidiaries would ultimately lead to defanlts under the
First Lien Credit Agreement as of March 31, 2009 (subject to applicable reporting and cure
periods). Further, I was also concerned about GFPT's ability to maintain compliance. with the
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minimum liquidity covenant in 2009, particularly given that the sharcholders injected new
capital to maintain compliarice with the minimurmn liquidity covenant twice in 2008.

17.  Inanticipation of these pending defaults and the financial difficulties facing the
Applicants and their subsidiaries, GFPI begen to plan its restructuring in late 2008 by taking
three important steps. First, GFPI hired Stonecrest Capitai Inc. as a restructuring advisor on
December 12, 2008. Second, GFPI hired Goldman Sachs as a financial advisor to run a process
to attract new investment in its business. Third, and as pert of the Goldman Sachs process, GFP1
approached TD Bank in January, 2009 secking terms under whick the First Lien Credit
Agreement could be modified to encourage new investment.

18. At the time that the Applicants approached the First Lien Agent seeking
modifications of the First Lien Credit Agreement to accommodate new investment, the 2009
Closing had not taken place. Further, as noted above, GFPI did not, at any time, request that the
Agents deliver partial discharges as required by ﬁne 'Agr'eementto be delivered on the 2009
Closing,

19. In response to GFPI’S request, TD Bank considered modifications to the Credit
Agreement that it would be prepared to present to the First Lien Lenders for consideration. A
first draft of a term sheet was sent to GFPI on or about February 20, 2009. Among the express
terms of the term sheet was a requirement that the 2009 Refund would not be transferred to Mr.
Grant but would be retained by GFPIL

20, - TD Bank and GFPI conducted negotiations in respect of the term sheet for a
number of weeks. At no time did GFPI object to the requirement proposed by TD Bank that
GFPI retain the 2009 Refund. 'The discussion of the 2009 Refund between GFPI and TD Bank
only occurred in the context of the “straw mian” restructuring term sheet and not otherwise.

21. In March, GFPI settled a "straw man" term sheet with TD Bank. TD Bank was
advised that the "straw man" term sheet would be provided by Goldman Sachs to prospective
investors with the authority of GFPL. The "straw man” term sheet expressly required that the |
2009 Refund would be retained by GFPL. That "straw man" term sheet was also provided to the
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First Lien Lenders on March 16, 2009 as a discussion paper setting out the basis on which the
First Lien Lenders would consider restructuring of the First Lien Facility.

22. As a further demonstration that GFPI did not intend to complete the 2009 Closing;

‘the cash flow information that it provided to the Agents expressly contemplated the recelpt by

GFPI of the entire 2009 Refund by GFPI in the fourth quarter of 2009 and the use of such funds
in its business.

Concludmg Statements

23. The Agreement was executed in March 2008 oontcmpluhng a transfer of the 2009
Refund to Mr, Grant only on the delivery of transfer to him in 2009. Mr. Grant expressly
obtained no legal or beneficial interest in the 2009 Refund until the transfer was delivered.

24.  No trensfer of the 2009 Refund has been delivered to date and.consequently M.
Grant has no interest in the 2009 Refund.

25, The fact that no transfer had been delivered was not inadvertent or accidental. It
was deliberate and, from our observation, a necessary step to preserve cash as the business of
GFPI struggled with tight liquidity, Further, as Mr. Grant was the CEO and a member of the
board of directors of GFPY, he must have participated in the decision not to complete the transfer
of the 2009 Refund. '

26. This affidavit is sworn in response to the Grant Affidavit and for no improper
purpose.
SWORN before me at the City of

Vancouver, in the Provmce of British
Columbia this 14™-dgy of September, 2009.

Notary Public by and for the Prpvince of
British Columbia

CONRAD REGO
Barrister & Solicitor
McCarthy Tétrault LLP
4300 - 777 DUNSMUIR STREET
VANCOUVER, B.C, V7Y 1K2
DIRECT 604-643-5582
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This is Exhibit “A” referred to inthe

- Affidavit of BENJAMIN MONTGOMERY

swom before this 14™ day of September, 2009

i
A COMMISSIONER FOR EAKIN G AFFIDAVITS

CONRAD REG
Barrister & Solicitor
McCarthy Tétrault LLP
1300 - 777 DUNSMUIR STREET
VANCOUVER, B.C. V7Y 1K2
DIRECT 804-643-5882

140



-8

()  tho aggrogate amount at which any shares of such Persca that sre redecmable or retractable at the
option of the'holder of such shares (exccpt whero the holder is such Person) may be redeemed or

rMMpimb’ﬁaUS-NvathmeﬂtyhhﬁuﬂyDatefwusbmobﬁuﬁm :

(vii) the Aggregate Exposure of such Person;

provided, however, that fhere will ot be inoluded for the purposc of ehis dofinition any obligtion thatison

sccont of (A) rescrves for deferred income taxes or gencral contingenoics, (B) minority interests in
Subsidiries, or (C) trads accounts paysble snd acoroed lisbilities (invhuding contract loans and income taxes
paysble) inourred in the ordinary courss of busine:

“Defuult” has the mcuning set forth in Schedule A; *

. "Deposit Amount” hing the meaning set forth in Scction 5.02(12).

“Depreciation Expense™ means, for any period with respect to any Person, deprecintion, amortization,
depkﬁmmdoﬁgl&:m&wﬁmﬁqhwmdwuh?mhmchpubdnﬂhﬂvhxmwﬂayofm

n Event" meana any Disposition by » Restricted Party (othor than a Disposition to

. another Restricted Party), provided, however, that (i) any such Disposition inrespect of Net Proceeds up to an

sggregate amount not to excood US 525,000,000 for cach financial year of the Canndian Borrower will not
constitute « Disposition Trigger Event, and (ii) any such Disposition will not coostitute @ Disposition Trigger -
Event if the relevant Restricted Party notifics the Administrative Agent within 30 dayy after such Disposition
that it plans to reinvest the Net Proceeds of such Disposition in Capital Expenditures ax promptly as

- practiceble, but in muy event within 180 deys after such Disposition; provided further that, if 3 Restricted

Party delivers a potios with respest to x Dispasition ax contemplated by clause (ii) above, and if, on the

expisation of the 180-day period less then wll the Net Proceeds 6f such Disposition have been reinvested or

applicd as provided shove, then a Disposition Trigger Event will be decmed to have occumed ot the )
of such 180-day period with Net Proceeds equal to the Net Proceeds of such Disposition that have not been
reinveated or spplied. .

“Distribution™ means (i) eny payment, declarstion of dividend or other distribution, whether in éash of
Fraperty, (buf expresaly eéxcluding w1y distribution by wyy of the payment of dividends by the issoance of
equity securitics of an issuer) o any holder of shires of any class of ay Borrower or any other Restrivted
Paxty, ({i) any repurchase, redemption, retrection or ofher retirement or purchase for cancellstion of ghares of
sy Borrower or any other Restricted Party, or of any options, watrents or other rights to acquire ity of soch
shares, or (i) any payment or repayment of uny advancs, loan, extension of oredit, capitl contribution to, ar

. guanmtre of uny obligation of, any Person that holds Bquity of any Bouwer or any other Restricted Party;

‘but, i each caxe, excludes any such payments made by u Restricted Party to sity other Restrictod Party snd
amounts propaid to eaploycees of 2 Restrictod Poty for ondinary course employee expeanes.

W‘mmmmmmowdmﬂm&mm(bnh&ngmy
input or cutput formats, program listings, namrative descriptions, operating instructions or manuals,
specifications, user guides and systenis, user or technical manmals) that have been, sre or may be provided in ,

McCarthy Tétrault LLP MYL_LAW #1678872 v. IS
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“Yxposure” has the meaning set forth in the Aggregate Repriving Agroement sud, where applicable, is

. calculated in the manner specified by the Aggregate Repricing Agreemeat.

“Rederal Funds Effective Rate” means, for sty day, & fiuctuating rate of interest expressed as & percentage
TEiE per annum equal to the weighted average of the rates on ovemight foderal findy transactions with
members of the Fedroral Reserve System arranged by federal fonds brokers as published for such duy (or if
such day is not a Business Day, for the preceding Business Day) by the Federal Reserve Bank of Now Yotk
or, for any day om which that rats is not published fior that day by the Federsl Reserve Bank of New York, the

mhmofum-mmmwmmﬁmmmwuwmﬁwwm '

three feders] funds brokers of recognized standing selected by it,

"Fiusl Maturity Date® means (i) with respect to the Revolving Facility, the Revolving Fasility Matority
Date, and 1?3: with respect to the U.S, Non-Revolving Term Facility, the U.S, Non-Revolving Term Facility

“Financisl Assistance™ means, without duplication and with respect to axry Persan, all loans gravted by that
mmmummtmupﬂmmmwmmmwmdamm
mammummmm«mmmmamma
mxwmmw«wwumwmmmmw
mhuge(oﬁu&mfwwlboﬁnnmd@oﬁthﬁooﬁhuyemdhuﬁnm),obﬁpﬁmbpmm
am:egnﬂmdﬂwdeﬁv«ymmdauvunyuﬂobﬁpﬁonmhmam
provide financial assistance to sy other Person; provided that “Financial Assistance” shall not inclade

amoimits prepaid to efmployees of » Person for ardinary sourse employes expenses, or amount loxned to

employees to finance their purchases of housos up to the principal smount of U.S. $150,000 pex Ioan znd up
to an aggregals principal amount of U.S. $500,000 for all such housing losvs.

mg"mmmmmmmmgofmwmwmmmm
mﬁleamw-wwmwmwswne&)mwm&ma
lender or other finanoinl insti 'on,crbyimingaecuﬁﬁu@owmdedgmwd,whethuwﬁngmm-
voﬁngmwhcﬂucnﬂﬂmtedum@aﬁﬁﬁhd)oprihlofumh?muﬂmynﬁmh@ﬁu
puﬁdmﬁmﬂ;uamﬁnmammﬂnﬂdnbmnhnwﬁhcmummoimdimﬂmﬂm
of assety of, such Person. , R

wm«wmmmmwmmm(umdwm.wm)of
all or any portion of the smmwmahrmrmvummmﬂymwmm
LumbuCo.Lﬁ.wm«mofihSubﬁﬁiuiumAﬁﬁMmdﬂwMucmmﬂyowmdby
Ainswmﬁthb:(h.Lﬁ.wmmmeuthnbddiniamAﬂﬁnMomeFmtmdumLﬁ,
the owner of the assets comprising the Footner Mills located in High Level, Alberta.

“Footner Buyout Financing” has the meaning set forth in cleose (xiif) of the definition of Permitted

Racumbrances,

“thuJoMVWmm&emmpmmdjohtmhﬁpaiwdmmdbwdnﬂthﬁgh
Lovel, Alberta, also known uﬂxc“FoomMﬂl”,ownedeqmllybyﬂowldimBmmdAhuwoxﬁ
Lumber Co. Ltd. or ane or mare of its Subsidixries established pumsuant to the Footner Joint Venture
Agreement.

“FMWVMWMMMWMWMWQ 1999

relating thereto made as of December 9, 1999 betwoen Grint Forost Products Corp. and the Cemsdian
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6.02

] The U.S, Barrower will repay in fuill the outstanding principal amouit of all Loans snd other
. ons under the U.S. Non-Revolving Term Facility on or before the U.S. Non-Rovolving Term Facility

603

() () Exocpt as ofbcrwise providod in thia Soction 6.03, i a Rosirioted Party recelves Net
Proceeds in the form of Cash or Cash Equivalents from s Disposition that givesrise to & Disposition Trigger
Event, or from insurance procecds pursuant to Section 9.01(8) hereof, which, in sccordance with this

 Agreement, are payable to the Lenders to repay the Credit Fasilities, the applicable Borrgwer will have an

obligation under this Section 6.03 to make a repayment under the Revolving Facilitios and the U.S, Nori-
Revolving_'rexmlfmhty, m_xmrqtabnﬂs.inmmmmd to sush Net Proceexds in the formiof Cashor
Cash Equivalent.” The applicable Borrower will notify the Administrative Agent in writing of sy such
mmmemmhmpumbﬁsWGDSO)ummBummm
tothe date of such prepayment, Exch suthnotice will specify the date of such prepaymient and the smount of

soch prepuyment. The Administrative Agent will promptly’ notify each Leader of the contents of the -

notice and of such Lendor’s pro rata share of the prepayment, Notwithstunding the

Barrower’s
fucphgmdmbjectmpmaaph(b),'&eU.s.Bmowerwmnmbemquixedtom:hmpwmmtofme .

U.8. Non-Revolving Term Facility pursuant to tis Section 6.03 on or prior to the fifth sniversary of the dats
of the laxt Drawdown of the U.S. Noa-Revolving Term Faoility (the “Fiftk Anuiversary”™) to the extent that-
the amount thezéof, when aggregated with ell prior mandatory prepayments of tho U.S. Non-Revalving Tem

FW.MWM&MWWWM&U.&WWMFWM :

mehmmmwmmmmwwwmmmhhm
(b) of fhe definition of Net Procesds which would have been applied ta prepayment of the U.S, Non-
Revolving Term Pacility but for this seatence of Scotion 6.03(1) will bs deposited by fha applicahic Borower
into & designated cash collateral account rwiritained with the Administrative Agent (or maintained withsuch
oﬁmrPamuotbuwhed&wayﬁeAdminhmﬁwAam!)mﬂwqpﬁedmmBuﬁnmmy

(b) A Disposition Trigger Bvent will emﬁmmwmquﬁxing_ﬁwus".nonmb.
ﬁ%ﬁwnmmmmmmmwmmmmmmmwmﬁw
to the A&ninimaﬁvamw_mmamp’bpﬁwipd amount of the U.S. Non-Révolving Term

Disposition Trigger -
Bveat, snd such amount will be apphiod in the maviner specificd in Section 6.03(2). Any fdiore of the U8,

Borrower to make such offer or to effect such prepaynynt following acceptance of such offer will constituts
an Bvent of Default under this Agreement. If sy Lender declines such offer, the U.8. Bormrower shull be
catitied to retain the spplicable amount. - .

() Subjectto Mm&&(l).mqmm«mmmwmumﬁuw&

" ropayments of principal required under Soctian 6,03(1) without regard o the rospoctive matuxity dates of sty

Credit Faoility, md each such repayment will be applied to, and will permanenly reduce the Commitment of
mhtmduimupwtofthekzvdvinngFuiﬁﬁamdd:aU.SJNm-RMlvihgTameility.mim
rata basis, by the amount of the Lender’s Applicable Percentage of such repayment., If the spplicable

mwmammmmm«mm@mmymommmu -

hwmddmcmﬁabhmrd@ﬁcﬂmwmwmlmdutfawmum
mwmmugmmwzmmmwm)wmm'm
or BA Equivalent Notis prior to their respective muturity datce or discharges its o‘bligzﬁoabthﬂlni_ng

Bank in respect of outstanding Letters of Crodit, such smount will be paid as collsteral to tho Adwinistrative
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) nggﬂmr&mm'lt Cuuﬁminﬂuhm::f&h:dﬂelﬂl(:)
ommmﬂywiﬁﬁzdchvuyofﬁeﬁnammmm:e&mdbmmwwﬂ)mdm.mg
with the first fiscal quarter end after ths date hereof. N

(5)  DBusinessPln, Assoonasavailable andin arty event within 60 duys after the end of ita fiscal
year, provide the Administrative Agent with a consolidated detailed business plan for fie Canadisn Borower
for the following five yrars (the “Business Pian™), detailed financis] projections and capital budgets from the
date of delivery of such financial projections.and capital budgets to the Credit Facilities, with x description of
all assomptions used in respect of the proparation of the Businezs Plag, incloding the finaaocial projections,
capitxl budgets and all ethér fuiure orented fingnoiz] information; provided, however, at no time: will such

* fmancial projections end capital budgets be lexs than five years, in each case couxisting of a bilance sheet,

statement of income and refained eamings and statement of changes of cash flow for gich year,

() ) peoting Dobt.  Promptly notice of sty smendment to, or waiver of, any
mﬂmﬁmdwmmmwﬁzmmdmd&m&h&mﬂ

' including sy provision relating to the rate of interest paysble on such Debt, the amount of Debt that tay be

incurred under such sgreement, the term of such Debt, the security thevefor or events of defiult of the
mmmccofﬁnmmﬂmﬂ:mmdu

™ mmmwymamhwmmwwm(mm
mm&u)mmmmmmmmdngmm of xny Borrgwer or asry Guerantor.

(8)  OtherInformation. Promptly such ofher information as it may reascnsbly request respecting -

any Borrower or any Guarentor, u,mmm&atthcnmwmmnotpmmdﬁompzwidinznnh
information by cantract or undertuking entered into with or provided to any othar Person, respectively, sny

other cotporation, partnership, hnntadpmdﬂpotoﬁwrmhtyinwlﬂchmynmmuotmyemhn
mmwwmthmwﬂm&wofm

information it receives in accardance with usal roquirements of banker/customer confidentiality and does ot

diuloseoruscxtmeptforthcpmpom ofﬁusAgmcnnnt.

&) MMWMMWNWMWMS@LM(DW&
sny additional Relovant Jurisdiction in respeot of any Borower or any Guarsntor, and (i) notice of Ky
chmp(ﬁnmdwomuwiu)hhhmmorem&m(ﬁmnmﬂwo&nm)ofmy
Bmwumymnm&uhumwd«myomamm Change,

a0 EEIE!BM& mnmmmihmrownbchaﬂ‘mdmbehalfofoﬂmkemmd
Partics shall deliver to the Administrstive Agent (or such other person designated by the Admiristrative

Agenit) 8 certificato actting out the details of cach Hedge Arrangement forthwithupon entering intoa Hedge
Amxugement,

with exch such certificate also sctting out the details of all thén ontstanding

Hedge
mmmwwmhmwmwmmmmmmmmmm
sot forth in Bection 9.04(13).

9.04 Hmn'zesgym

So long as this Agreement is in force and except as otherwise permitted by the prior written
consent of the Required Lenders, sach Barower will not, and will ensure that each Restricted Paxty will not:

(48] Disposition of Froperty, Dizpoacof,inmehmcmnormuaiunftmnwom.dlm‘
any part of its Property, whether pow or hereinafler scquired, except for

{»)  theDBushLots;

MoCarthy Tétrault LLP MTT,_LAW#1678872 v. 15

144



-60-

® Property sold by onc Restricted Party to another Restricted Party;

© Pmpmyucldfmﬁkmﬂmtvdue,pmvidedthtﬁmwﬂmmufﬂmmw
derived from ell such Dispositions made in sy single fiscal yeur of the Canadian Barrower
- does not in the uggregate exceed U.S. sw,ooo,ooo.md

(9  Dispositions mado in accerdince with customary trade terms of tangible personsl property
that would reasonably be considered to be the subject matter of Dispositions by it in the
nonmal couzse of its businass for the purposes of carrying on the sems ar Dispositions of
mmbhpumdmmﬂhmomgommmwmmhpmof
carrying on its busineas,

@ ation, etc Mepthﬂuhomwuoermurwiﬁuru
bﬂwem&mcmﬁdm,mﬂmumwnhmymrmmmmmh
reorganization or other ransaction or series of transactiony intended to effect or otherwise permite changein
its existing corporete or capital structure, in cach case wherchy all or suhatantislly all 6f its undertaking or

" assets would become the property of another Person, Hquidats, wind-up or dissolve itsclf, or permit any

Hquidation, winding-up or dissolution of auy other Guarantor; provided that with respect to sny such
tmnmmmﬂumwemnmmmmﬁmubetwm&m:muﬂxmﬁmﬁmf
() such event may result in the assets of the Barvowrr or 8 Guarantor becoming subjeot to an Ensumbesnce
(other than » Permitted Bacumbrance), (i) such event mxy result in the occurrence of n Defiault or Bvent of
Default, (fii) » Defaclt or an Bverit of Defirult has or will have oceurred snd be oontiniiing, (iv) the Person
reaulting from such transaction is not incorparated or orpinizod under the laws of Canada OF & provines or
territory fhercof oc the Jaws of anry State of the United States, (v) the Person resulting therefrom is not bound
wmotﬁpﬁmdmnmwmwenmmmd(w‘)mm are unable to deliver to the
Admﬂmmmtmqﬂmmofm eamul.wceph'blehthe.&d:ﬁnhknﬁwwm
mmnbly,thatmchtmunﬁoncompliumﬂupplimbbkeqmmﬂoﬁm :

(3)  NoChangeofName, Chmmiunmmwmdmg&ammmmmao
days® prior written notice thereof.

(4 ° NoFiomcings. Mw,mapumﬁmyDebt(hcludhsDebtofﬂmFm
Joint Venture) to remain cutstanding, other than Permitted Debt or complete any Financingi (other than the
Footner Buyout Finmucing).

(O] wmm;wmmmm«mmuym

. Javestment except the Borrower or sy Guarantor may make an Investment ift

(1)  noEventofDefault or Defiult has ocourred and is continuing ut the tims such Yrvestment is
mads or would result from the making of such Investment; and

()  such Investment is consistent in all materis] respocts with the Business Plan for the fisoad

year of the Cunadian Barrower in which such Fnvestment is mads and is made using cash
munﬂngﬁomthcopmﬁmofthunmuuewm

provided that ifthe Investment is in & Persoa thatis not a wholly-owned Subsidisry of sy Barower

or 3 Guarantor, the aggregate of all such Investments will not exoeed Cdn. $10,000,000;

(6)  NoChange in Business, Other than the construction sud operation of the Mills, engage,
directly or indirectly, mummmmummmmmmmm
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of business carried on by it a3 of the Closing Date, except that it may engage in any reascnable extensian,

development or expansion thereof or in any business ancillary thereto.

(7)  No Financig] Asgistanoe. Give any Financial Assistance (other than to ofher Restricted
Paties).

(8) ‘NoDistrbutions. Maks any Distribution if (f) the Total Debt to Capitalizstion Rafio, based
on the most resently completed fiscal quarter ix, or wonld be afier giving effect to the proposed Distribution,
equal to or grester than 50%, oc (i) the Borrowers would not be entifled to make a Drawdown of U.S, §1.00
under Credit Facilities after giving effect to the proposed Distribution, o (jif) if an Event of Default or
Defuult has occarred and is continuing at the time such proposed Distribution is to be made or would result
from the making of such Distdbution; provided, howevex, that where the requirements of subparagraph (i),

(i) or (iii) do not prevent & Distribution from being mads, the ambust of the proposcd Distribution will not
exceed an amount determined in accordance with the following:
Cdn. $30to Cdn, $75milion  50% of Free Cash Flaw mdfowCathlowA
>Cin, §75 million . 60% of Frre Cash Flow 75% of Pree Cash Flow

The foregoing restricticns on Distributions willnot apply to any paytments by the Canndian Bomrower by way
«ﬁﬁm&mmmompmwmmmwwmmmmm

_ 36,000,000fotench_ﬁw¢1ymmlmgumnwntofba&ﬂtwne&nltbuoomedmdkemimhgatﬂn

Preferred Shares dividend Distribution.

(9  NoEngumbnnces, Creat, incur, assurme or permit to exist or perniit aay Restricted Perty to
create, incur, gssume or pesmit to exist any Encumbxance upon mry of its Praperty (inciuding upon eny of the
Propexty of the Footoer Joint Venture) except Permitted Encumbrances.

(10)  Capital Bxpenditures, In any fiscal year of the Canadian Borrower beginning on o after
Jaxmary 1, 2006 malos, &r enter into mammt'wﬁohwmﬂdmuheﬁwmk,m&pwwhm
in exoess of the Permittod Capital Expenditures. ) .

(11) NoChengeto YegrEnd. Make anty changp to its fissal year end from December 31 in cach

ﬁmmymmmdsmmﬁﬁdendnmﬂmhmadcorwmﬂdmﬂtﬁmthmaﬁngofmh

year.
12) mm& Contioue into eny other jucisdiction.

(13) Hedgo Amungements, Bater into ot permuit 10 be outstanding ot any time any Hodge
Arrangement unless it meets the requirements of parugraphe (s) and (b) below: L
@) uwhnedaehmgmtildﬂﬂ(i)amu.m,inmmopﬁm.wm
trensaction, forward foreign exchange trimsaction or cross currency xate swp transaction

entered irito with & Leoder or (if) & Commodity Hedge Arrangement; and
M) - thedseAmnmtisdeignedwymhctﬂanﬁmd?utymﬂlmﬁmsh
currency exchange rates, intarest raiex or commudity prices and such Hedge Armngement
has been entered into by the Restricted Purty bona fide and in good fuith in the ordinary
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5.

Administrative cextificato from the Independent Engincer, in form snd substance satisfactory
tbcAdminimm'Am ®

WquﬁwaMudMlmAmnmdmmm
“Debt” means, without duplication, with respect to any Porson, all obligations that, in acoordance with

GAAP, would then be claseified us'a liability of such Porson, snd, without doplication, inchudes, withrespect
to such Persun,

(i) . anobligation in respect of borrawed money or for the deferrod purchase price of Property orscrvices v

or an obligation that is svidencod by a note, bond, debenture or any othet similar instrument;

(i lhnl&rwhmum“obﬂgnimmmbtbemwfmlhbﬂiwd.nch

(i)  an obligation under a Capital Loass:

(iv) & reimbursement obligation or other vbligation in connection with « bankers® scceptance or any
siniilar instrument, or lottor of credit or letter of guxrantos issued by or for the secount of such
Porson; ) '

{v) n&mmtObuwmhhmMﬂnwmmwmwmuwMa
“Debr™ (within the meaning of this dofinition) of wuch Porson;

(vi)  the aggrogats emount at which ary shares of such Perica that are redecmable of refrastablo st the
oﬂn&ﬁu%d%ﬁm(wmwbmiwm)mqhm#w
tetracted prior to the Mutority Date for cash or cbligations constitnting Debt o any combination
thereof; wd

{vi) the Aggregsts Exposure of such Person;

provided, kowever, that these will not be included for the purpose of this defisition any obligation that is on
account of (A} reserves for deferrod income taxes or genem! contingencles, (8} minority Interosts In
Subsidiariés, or(C) trade accoumts payahlo xnd accrued liabilities (including comtrast kens and income taxos
payabice) {ncumed in the ordinary cowrss of bustness, :

* “Default” means any ovent or condition that constitates an Event of Definlt o that would constituto an Event

of Default excopt for satisfiction of auy condition subscquent required to make the event or condition an
Evoot of Default, ncluding giving of any noticn, pussage of time, or both,

“Depreciation Expesse” means, for sy period with respect to any Person, dopresiation, smaritztion,
depletion and other Ilke reductions to income of such Pervon for ruch period not invalving any outlsy of cash.,

“Dispasition” means, with respoct to & Person, any salo, ssyigntuont, transfer, conveyance, foess, licencs or
other dispasition of any ratureor kind whatsoover of sty Proporty or of any right, tile or intotest in orto any
Property that is out of the ordinary course of business of such Persos, and the verh “Dispose™ tuy n
corresponding meaning, )

Trigger Evest” moany any Disposition by a Rostricted Party (other than s Disposition to

“Dispositisn
ancther Restrictod Party), provided, bowever, that () any such Dispositicn in respect of Not Procoeds 1up to an
BEgrogAto mmount ot to oxioed $25,000,000 for cach fnancial year of GFP will not constituts a Disposition
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Triggee Bvent, arid (i) xuy such Disposition will not coustituia s Disposition Trigser Bvont if the relovant
Restricted Party notifies the Administrative ‘within 30 days after anch Disposition that &
reinvest tho Net Procecds of such Di ?:M : v by et potinazy

- Veau than all the Net Proceeds of sach Disposition have been téiuivoetod or applind s provided above, thea

Disposition Triggor Hvent will be deemad to have acousrod atthe expinstion of such 1¥0-dxy period with Net
Froceeds equal 10 the Not Procosds of such Disposition that have niot besq reiavestod of spplicd,

“Disiribntioa™ means () wny payment, declarstion of dividend or other distribution, whathee &1 cash or
nguw.(but_mslgmhdlng‘mydm:mbyw of the paymien of dividends by the issoance of
quﬂymuhcdmunjhmhd&rofﬁnuatmdmdhhwwwnymw
::ty.(ﬁ)wmmpﬁomMummthmkmnde

guarsntue of any obligation of, any Pereon that holds Equity of the Bocrower or any other Rastricted Party;

but, in each caso, exchudos aay such payments mado by a Restricied Party to any other Rexticted Party snd
moummhwwﬂwndnwmdm&ruﬁwmwmphyuw

“Docuseniation™ means all systemy, wser, technfal or other documentstion oc information (cluding any
input or output formats, program listings, numtive descriptions, operating instructions or manuals,
:psmwmmmmmwwwmmmwmm"wwwwmh
ty corrections, replacemonts, modjfications or reloasos thoreof or
thoroto, whether distributed in print, sagnetic, electronis, video ar other formaf,

“EBITDA™ means, with respoct (o sy Person for sy pesiod, the Net Income of stk Parson for such peciod
plus, without duplication and to the extent reflscted asa charge inthe statement of not Income included In the
financia] statements of such Person; .

() «ll amountsdeductod in the caloulation thereo! i respect of Depreciation Expeitsa, and cument and
deforrod taxes, ot losses of Subsidiariss and any other losses incarrod in respect of rvestments that
are sccounted for on an squity baxis; )

(i) Total Intorest Expense;

(i) wmml-mmwmwwm(wmmamm

inclodable as  soparate item in ruch statemant of sot ncome, Josses on sales outside of the pwdisary

caunss of businass or on sales 6f Propecty of s Rostrictod Party which is loasod beck to sy Restrictod
Party); and

(iv)  unrealized lossex froni Hodge Amangoments to the exteat that they have been used in detormining

Net Incomie as & matinr of GAAP;
lcss, without duplication and to the extest roflocted us & crodit in suck sttement of riet income,
(v) sy reduction of deferred taxes;

(v  anounts ncluded in the calowlation thereof io.respect of not profits of Subsidiaries and any other
peofits in respoot of investments that are acacunted for on an oguity busis;
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under Stctkon 5.03(2)), (x) ay United States withholding tax unless such withholding taxes would not have
been imposed but for e change in law, rule, regulation or treaty or in the published and official dmindstration,
{rderpretation o application thersof by any Governmental Authority ocourring after sach Lender becomes a
party horelo (or dexigaxtes 8 new kading office) {such taxes, *Stitatory Clrange Wikliholding Tax™ snd sach
changes, “Stetutocy Changs in Law™), except to the edent that such Lender (or its anignos, if any) was
cmtitled, at the time of designation of s new leading office (or mpignment), to receive additionsl amounts from
the Bosrower with sespect to such Stiatntory Change Withbolding Tax purwaant to Section 5,02, snd (y) any
withholding tax that s atfribrtable to such Londer*s failure {other than as & result of a Statutory Chngs
Law) to comply with Section 5.02(6). .

wmmmummu@wﬁuwm&mwhmk
calculated in the marnmer spocified by thie Aggregute Repricing Agreement.

~Fedora) Funids Effective Rate” means, for any duy, 8 fluctusting rs of interost exproxscd as & percentage
tate per annum squal to the weighted sversge of the ratos on ovemight federsl funds transsctions with
membars of the Pederal Resorve Systom arranged by fedorat funds brokars as published for such dsy (o, iF
such dxy Is not a Business Dy, for the preceding Business Dey) by tho Federal Reseyve Bak of New York
o, for xuy day on which that exte iz not published for that dey by the Federal Reserve Bank of Now York, the
simple aversgeof the quotations for that day for such transactions socsived by the Administrative Agent from
three federal funddy brokers of recognized standing salected by it

*Financial Asslstance™ means, without duplication and with vespect to any Persan, all oans granted by that
Perzon and guanntees or Contingeat Obligations incurted by that Person fir the purposc of or having the

morpmmwuﬁmmmrmﬂmwww«m lettersof |

cmdh.!epﬂybh&nsmmuhdmﬂﬁuimdhmmmoﬁmwf
exchange {other than for collection or deposit in the ordinary coure of busincss), obligations to purchase
xssets-regardless of the delivery or nen-delivery thereof and obligations to make sdvancas or otherwise
pravide finsnclal assistance 1o wny other Person; provided tiat “Financia] Assistance” shall not include
amoanty gropaid to emplayces of & Person for ordinary course employos wxpenses, or anount Joancd to
employees to finance thelr purchases of hourss up to the principa) amont of $150,000 per Joan and vp to et
aggrogats principal nmonnt of $500,000 for all such housing loans. ’

“Fiamnciag® means, with respect to any Person, the raaing of funds by tssuing debt obtigations, including
convertible or exchisngoable dobt chBgations (but exclnding Subordinated Debt) or by borrowing fom ».
mummmm«w'immwuum.mmum

_ voting or whether cestifiosted or non-certificated) of capital of such Porson xm any other interost or
" participation thwt confers on 1 Person the right to recetve & share of the profits and losses of, or distribions

of assetz of, sixch Person.

*First Lien Credit Agreexent” means the Credit Agreoment (as smended as of the dato horeof and xs
further amended, restatod, refinanced, supplemented or ofherwise modified from tims to thos i wcoordmce
with the Tnmarcreditor Agreament) dated as of Qotober 26, 2005 among GFP, ths Borrower, the other
Gusrantors party theroto, Toronto-Dominion Bank, s administrative agent for cortain lenders, Toronto
Dominion (Texas) LLC, ax administrative sgent for cortain lenders, and the other putios tharcto.

*Footuer Bayout” meanstho acyuixition by GFP (or any of the ather Restricted Parties) of il or any poztion
of the S0 equlty Interest in the Footnor Joint Veature curreutly owned by Alnsworth Lyumber Co, Ltd. or ous
ot mare of it Subsidiaries or Affilistos, and the shares, curreatly owned by Aiisworth Luniber Co. Ltd. or
ona or move of its Subsidiarics or Affilintet, of Footner Forest Products Lid., the owner of the assclx
comprising the Footner Mills Jocated In High Level, AThorta.

CHERRSEITLL
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lpplk&khﬁan&mmnmhmymm)umdwm&cmum(hd&
Agreemont bave been pald infull (exchiding contingant indemmification obllgations not yot dus and payabi).

6.03 Maudstory Prepsymepts

(1) (a) Except as otherwine provided in this Section 6,03, if a Restrictad Party receives Net
Proceeds in the form of Cash or Cash Equivalants from (i) s Disposition that gives riss to a Disposition
Trigger Event, or fram Jasurance proceeds pursuant to Section 9.01(8) hereof, or (if) the izstanco of Equity
{other than Equity contrilutions to provide requtred liquidity or find construction of the Mills and Equity
mm-WMuumoﬁhWWuM@MﬁmsﬂMﬁM
Debt, Delt issued under the First Liso Credit Agresent and Dobt issued to a Reatsicted Pasty or ux part of
the Permifiad Restructuring), the Borrowsr wil have an obligrticn under this Section 6.03 to mako n

Wﬁmummmhummummmmmmw
Cash or Cash Equivalont, Ins except as provided in Seation 6.03(6), within 745 days ufter sach fiscal
yeur ond, the Borrower will prepay tha Loans and PIK Intorest Amourits in sy smount equal to the Excess

CthlowaquymformMyw All yuch prepayments will be applied pro roia to the outstanding
Losus and PIK Interest Amousts. The Bomower will notify the Administrative Agent in writing ofany such
mandatory prepsyment required to bo made parsaant to this Section 6.03(i Jut lexst five Business Deys prior
tothe date of such prepayment, Exch such notice will specify the date of such prapayment wad the amount of
such prepsyment. The Administrative Agent will promptly nothy sach Lender af the contents of the
Borrower's prepaysment nofice and of such Lender’s pro rafa share of the prepayment. Notwithatanding the
fotogping and subject to pusgmph (b), the Borrowee will ot be required to make sny prepayment possuast to
this Section 6.03 oa o prior to the fifth anniversary of the dats of tho advince of ths Lousis (tho “Fifth
m"mmmuummmmwwmwwmmﬁum

‘mmmmummmmmmmmwmdwormm

Amounts snd principal of the Loans, would exceed 25% of the principal amount of the Crodit Facility
advanced; provided thet the axcoss amount which relutes cxclusively to the inxuratics prooceds refiired to in
paregraph (b) of tho datinition of Net Proveeds which would have been applisd to propaymont of the Loans
and PIX Interest Amiounts bt mwmammawmumwumm-
dexignated cash collatoral account maintalnod with tha 11.S. Collateral Agemtonti] so upplisd onthe Business
Day immedistely following the Fiith Annivecsry und all otheramounts which would have been applied to
prepayment of the Loans and PIK Interest Amounts but for this sentence of Sectlon 6.03(1) will, subject 10
Sestion 6.03(1)b), be pald on the Business Day imnoediately following mmmmwmwu
required 10 be depostted in & cash collatere] acoonat,

mwwmmmmmmmum
MBWWMMMMnmw&cmwmthmww
Agent, to prepay the Loans md PIK Interest Amounty in the smount of such prepayment, snd such ssount
willbo appliod in the mannar spocified in Section 6.03(2). Any failoro of the Bosrower to make such offer or
1o offect yuch prepayment following scooptance of such offer will constitute an Bvent of Defenlt undor this
Agreoment, lfuvla\derdeeﬂnumhoﬁer the Borrower shall be entitled to retain the spplicablexmount,

()  ThaBomrowsewill pay to the Administretive Agent all accruod fees and other amounts, and

sccrued and unpaid intevest in respacs of tha Lons (cxcept for the PIK Interest Amounts pther than ss

mwwwsmax-»mwmmmwmm«uymmummmm
date of ruch repsyment-or propeyment.

()  8ncton 6.03(1) will not spply upon the occuerencs oflend dusing the contiinnce ofan Event

wmhwammmmmmmumwwmmmum'

luuwnAmouuunﬁbutw&n&uuﬁmmﬂuﬂan

CHEISITIA
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wﬂfmmmhd«dho{uchmdgemmfmmupNMMIMp
Artangoment, with each such certificate also sciting out the details of all then outstanding Hedge
and also oertifying in rolation to all Hedge Asmngements that thoy comply with the limitstions

Arrangements
get forth in Section 9,04(13).
9.04 Nezative Covenants )
So loug ax this Agreement is in forco and wxopt ks otharwise pormitted by the peior writton

mdmwmmaﬂmhmwﬁwwﬂlmwm&
Party will not:

{1)  Disposition of Property, Dispose of, in one transaction or in a series of transactions, all or
suy part of its Propeuty, whether now o beveinafer soquired, except for:

{s) thoBushLoty;
()  Proporty sold by one Restricted Pasty to another Restricted Party;

{c) m«wnummwmpwmmmmNmm«mwm&

derived from all sach Dispositlons made In any single fiscal year of GFP does not in the
aggregate exceed $10,000,000; and

d) - Dmdum:mﬂhmﬁnu%omwkﬁumofhuibbpawmlm
thut would reasonably be considered to bo the subject mattor of Dispositions by it in tho
normal course of its basiness for the purpozes of carrying on tha ganw or Dispositions of
ﬁapbhpmomlpmpmymhmmmlmumlmgxuﬁllfordwmof
carrying on its business.

@) orolid on, gte, Except with the Borrower or with or as befwoen
Gumnmwmmdmwwmupwﬂwmmmm oixpormts roarganization
wMMwmwmwbmﬂMwmswhmm

corporate orcapitsl structurs, in cach casa wherchy all or substantially all of its undortaking or xscts would
heeomedlepmputyofml’am liquidate, wind-up or dissolvo itself, or permit any Yquidation,
winding-up or dissolution of any ather Guarantor; provided that with respect to any such tnmeaction with the
Borrower or with o as botwoen Guaramtors no such trensaction is permitted it (7) such event muy vesultinthe
assets of the Borrower: or & Guamntor boooming: subject to an Encumbrance (other than & Permitted
Bncumbrance), (if) such ovent muy result In the occurrence of 2 Defauls or Event of Default, (1) s Defsuitor
an Event of Delfiult bas or will have occurred and be continuing, (lv) the Psreon rosulting from such

trmsaction is not incorporated or organized undor thé laws of Canada ora province or torritory thecsofor the -

faws of way State of the United Stbes; provided, tn the case of the Borrower, that the Borrower must st all
times continus to be organized under the laws of the United States, (v) the Parson resulting therefrom s not
baund by the Obligations of the Bosrower or Guarantacs, as applicsble, (vi)&cBm;:mbhbddim
to the Administrative Agentan opinion of Bormower’s commsel, secoplable to tho Adminiytrative Agont, acting
roasonably, that such trénsaction complies with applicable Requirements of Law or (vil) in the case of the
Barrower, to the extent applicablu, the Borrower s not the surviving entity. Notwithstanding the foregaing,
GFP and mSuhﬁuhsmqumthmlmdMucming.

Chengs its sume without ptwidiu;theAdminkmdegmtmao

()  NeChangoofNgma,
days’ pnorwmunmdweof(mmmmmmbcmmmmmBnMWIm
change of name oocurs ¢ part of the Permitted Rextructuting).

CIHLEISITYY
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(4)  NoFiuancings, Crests, incur, sssome or parmit xny Debt (bcluding Dbt of the Footner
Mme)wmmmmmmwampm-pr(mmm

Foutaze Buyout Financlag).

(5)  Nolnvestments, Other than a Pormitted Investcnt, make, directly or indlrectly, any

Investment axoept the Borrower or sny Guarantor may muke an favestment if:

(8)  noBventafDefiwlt or Default bus accorred wid is comtinulug xt the Gme such Fovestmont ts

mads-or would result fiom tho niaking of such favestment; and

(6).  soch Investaient is cousistent fn all matorin)

from the uperations of the Borrower or a Guseasitor;

providad thist if the Investment is in a Person thet is not & wholly-owaed Subsidiary (other than the
Excluded Sobsidiary) of tho Barrower o a Gusrantor, lhuwc;mofﬂl:ucbhmm not
excoed Cn, $10,000,000; providod furtlicr that the Restricted Parties may ks nominal Investinents

h!heBxdudedSnbﬁdiuyhlmmaﬂanwhAdmthAm

(5)  NoChange {n Business, Ohﬁmﬁowuﬂmndmﬁmdhmmm
diroctly or indirectly, in a line o business that would be matneial and

' of busincas carriod on by 1 as of the Closing Date, cxcept that ¥ may eagags in any reswonable extonsion,

devclq:mwtnrmmwwh any business snctllary thereto,

O  NoFinancial Assistance, Give any Financial Assistunce (othor than to other Restricted

Partios).

()  NoDistbigions, Maksany Distribtion; peovided that if o Bvent of Defeult or Deficult has
occurred andi:wrnmuln;-tﬂuhmesuuhpmpoudmudbuﬁmhwbeuudcorwmﬂdmmmmn
meking of such Distribution, then Distributions may be made provided the

MlycnofﬁFPmMmdmmmd:hmimdhmdnuwﬁhhfoﬂoﬁup

Greater than or equal to 4.00:1.00

Greater than cr equal 10 3.00:1.00 but less than
4.00:1L00

Greator than or equal 10 2.00:1,00 but lesx than
3.00:1.00.

Lexs than 2.00:1.00

CHISSITS

Nit -
Cdn. $6,000,000

25% of Excess Cash Flow for the
mestrecently completed annual flacal
period of GFP

50% of BExcoss Cash Flow for the

most recently cotapleted annual fives]

peciod of GFP

mmhmm&mm
Mdmmﬁmmmhmwhmduumﬂmﬂhg

differont from those lines

Digtributions in xny
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(9  NoEncumbrances, Create Incur, assums o7 permit to exist or permit any Restricted Puty to
create, incur, assiime or parmit to exist any Encumbrance tpon pny of its Property (ncieding upon any of the
Property of the Foofner Joint Venture) cxcept Permittod Excumbrances,

{10) Cupital Exponditures, Make, oc crier into any agreement which would require it to make, xny

* Capltx! Expenditures i qnoess of the Pormithod Capital Expenditares,

(11)  NoChangotp Your End. Make any change to its fiscal year ead frot December 31 jn each

(12) No Cogtipuance, File articlos of coutimumes In any Canadian jurisdiction after the date -

(13)  Hedgs Amnguments, Enter into or permiit to be outstanding at any tme amy Hodgo
Arrangement unloxs it meets the requirements of pargraphi () and (b) below:

(a)  such Hodge Amangement is cithor (i) & rato swap, intorest e option, focward sate
ranssction, forward foreign excheng transaotion oF cross currency 8to swap transaction
entered into with a lender which is party to the Fimt Liem Credit Agrocmont or () a
Commodity Hedge Armangement; and ) '

{b)  such Hedge Arrangement is dovigried to protoct Gus Restrictod Patty against fluctustions in
-cwirency exchange rates, interest mdas or conemadity pelces and such Hedge Arrangesment
has been entered into by the Restricted Party bona fide and In good fuith in the ordinary
ocourse of its business fur the pirpose of carrying on the same and not for speculative
purpoecs,

.
11

0 O]

Asses I O riadictions, Except for sny Properly being delivered to &
customer in the ondinary courss of business of such Restricted Party a3 pait of the pesformanca of ita

obligations or the provision of its services to such customer under & coatract entered into with such customer -

in the ondinary course of business of such Rextricted Party, and except for Property delivered ta or stored in
locations for reloading or storing to facilitate the sals snd delivery therec! to & customer n the ordinary cotire
of business, move suy Proparty from s jurisdiction in which the Encumbrmoe of the Socurity over such
Propurty is perfected to « furisdiction where such Encumbeance i not or-whare, after & temporary
peciod allowing for registmtion in such other jurindiction, such Bocum conld become mmpeefectod, or
suffer or permit bn any other manner sny of its Property to not be subjoct to the Encumbvanca of the Sscurity
or to bo or become located in a jurisdiction in which the Rncumbrance of the Security over such Property is
not perfociod, unloss the applicable Restricted Puty has first (x) givea prior written notios thereof to the
Administrative Agont, and (b) txccutod and doliverad to the Administrative Agent all Sacurity nd all
finanoing or registration statesents in form and siibstanco sxtisfactory 1o the Adminlstrative Agent thist the
Administrative Agent or its counscl, acting rossonably, from time to time deem necessary or sdvisble to

ensure that the Security at all times constitutes & perfocted Encumibeance (subject only to Pemmftted

lincumbrences), prior to all ather Encombrances of such Property other than Penmitted Encumbrances that are
purl passu or prioc thereto, In such Jurisdiction together with such supporting oetificates, resolutions,
opinions and other documents as the Administrative Ageat, acting reasonably, may doom necessary or
dusivable in connection with such security and registrations.

(15)  Now-Arm's Length Tragmetions, Except with a Roxtricted Party, sestor futo any Matsrial
Contract or material transaciion betwocn non-anm's Tength pasties which i sot entered into for fair markst

value and has not bown approvod by an indepondent committee of thé bourd of directoes of the Boerowez or *

the Guarantor, as tss cass may be.

CHuESSIT213
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This is Exhibit “C” referred to in the
Affidavit of BENJAMIN MONTGOMERY
sworn before me,this 14" day of September, 2009

A COMMISSIONER FOR TAKING AFFIDAVITS

CONRAD REGO
Barrister & Solicitor .
McCarthy Tétrault LLP
1300 - 777 DUNSMUIR STREET
VANCOUVER, B C. V7Y 1K2
DIRECT 804-643-5882°

155



Tax Refund Purchase and Sgl'e Agreement dated as of March.31, 2008 between Grant For.. Pagelof2

McElcheran, Kevin ,

Subject: FW: Tax Refurid Purchase and Sale Agreement dated as of March 31, 2008 between ‘Grant Forest
Products Inc. as vendor and Peter Grant Sr. as purchaser

From: Maclaren, Sandi [maiito:Sandi.MacLaren@FMC-Law.com] On Behalf Of Walker, Ross

Sent: Monday, March 31, 2008 4:21 PM

To: Pleterson, Linda; O'Meara, Matthew - .

Subject: Tax Refund Purchase and Salé Agreement dated as of March 31, 2008 between Grant Forest Products
Inc. as vendor and Peter Grant Sr. as purchaser .
Importance: High

Linda and Matt.

In accordance with your request, | confirm my view that the transactions oontempf_ated by the above-noted
agreement do not contravene the First Lien Credit Agreement dated as of October 28, 2005, as amended, or the
Second Lien Credit Agreement dated as of March 21, 2007, assuming that: '

1. the tax refunds being sold are being sold for falr market value; and

2. the total amount of the gross proceeds derived from all Dispositions (as defined by each of the Credit
Agreements) made by Grant Forest Products Inc.-and the other Restricted Parties (as defined by such
Credit Agreemants) in any single fiscal year of Grant Forest Products Inc. does nat iri the aggregate

exceed US $10 million.

Pleasa confirm that the foregoing also reflects your views.

Thank you.
Ross Walker
‘Frager Milner Casgrain LLP
1 First Canadian Piace
100 King Street West
Toronto, ON M5X 1B2
Direct Line: 416-863-4743
Fax; 416-863-4592
sandl.maclaren@fme-law.com
THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, [T MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION, ANY

UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
MESSAGE. THANK YOU

IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE THE ORIGINAL

.
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TAB # 9.



[

Court File No; 09-8247-00CL

ONTARIO |
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER: OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT RS C. 1985, e. C-36, A8 AMENDED

. AND N THE MATTER OF A PLAN OF COMPROMISEGR -
ARRANGEMENT,OF GRANT FOREST PRODUCTES INC;
GRANY ALBERTA INC ‘GRANT -FOREST PRODUCTS

‘ 5 ' U.S. HOLDINGS GP.:(the

' 2089)

"1, Peter J. Grant 8r., oftheCny o fig Shores, in- the mence of Ontario,

businessman, MAKE OATH AND.SAY:

1. I am the Chairman and Chief Executive Officer of the applicant Grant Forest Products

Inc. ("GEPI"). As such, Ihave ?eréb_nﬂkndwlédgﬁéf thie matters to which I hereinafter depose.

Where matters are not based ofiny pefsonal knowlédse;J have stated the source of my

information and in all sach casesv. eheve1tt
Introdnetion -
2z, This affidavit is sworn In "rep-ly to the Af-ﬁdzixiif ‘of :Benjamin Montgomery, a Vice-

President and Director of TD Securities, sworn September 14, 2009 (the “"Montgomery
Affidavit™). 1 swore an earlier affidavit in this matter on September 8, 2009. I have used the

defined terms that were employed in my September 8 affidavit in this affidavit.
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3. In this reply affidavit, I have not commented on, or responded to, every statement in the
Montgomery Affidavit, but should not be taken as necessarily agreeing with statements upon

which I have not commented.

4, Tam also dbliged to say-atthe: oxitéét_*thét-Iz'émr:ﬁoi;fé] "lawyer and have not commented on
the legal interpretation of ag'réehiénts,. or the purported legal effect of steps taken. I do not
believe that Mr. Montgomery is a lawyer -'eithe_r,,b'ut ‘must observe that he has in several

pal agraphs of his afﬁda\nt purpoited to 1nterpret agreements. Even as a Iayman I can observe

that some of Mr. Momgomery 8. "leoal conclusmns” are maccurate or. are not. "e‘{pressly staied" -

in the agreements to which hs, refers,_despite hxs contentlons I note for example ﬂlat_ among N

others, the legal conclusions that ]1e pnrports; to draw in paragraphs 9(d), (h) and (1) are not
"expressly stated" in the agreement to wlnch he refers nor are they at all. dpparent from the

agreement.

Reply

5. In response to paragraph 6 of the Monigomf:ry Affidavit, it is not clear to me why the

non-core assets are relevant to the issue o' this mﬁftith.- Bt T-ata obliged to say that GFPI's
decision to embark on the devc:lopiﬁent,;pf those dssets was apptoved by the Board of Directors

of GFPI on an unanimous basis, wel r1i')'\%3'-f6:i:c§ the First anqd.S.ecpnd Lien Credit Agreements, and

were therefore fully known to the banki gsyndmdtesbeforetheyagfeed to advance their funds.

6. In re‘la:tio‘n to paragraph 7 .c{fﬁﬂie: M‘oi‘ltgémegy Aﬁﬁdawt,l used the word "devised” in my
ﬁrst affidavit as a synonym for "developed”, and 1 did rot intend to say that there was anything
clever or surreptitious vis-a~vis the banks Indeed, the banlcs were fully aware of this agreement

and, as described below, had input into its development.

&59
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7. Mr. Montgomery in paragraphs 8§, 9, 13, 14, 23 and 24 of his Affidavit appears to be
offering legal comelusions, in the absence of legal training. It ismy understanding that that is the

role of the Court on this motion.

8. As to paragraph 10 of the Montgomery ,Aﬁdavﬁ; whibh“étﬁtes ‘that’ neither: t‘h'e'iI;iéﬁ'--’ :

Ageiits nor banks were asked to approve or dld' approve the Agreement, I am informed by Ross

Walker, the par[ner at Fraser Milner Casormn'LLP who draﬁ:ed the Agreement, and believe, that

the Lien Agcnts;-orzrth;e;xa'smlmtors revmew;;d}.a,nﬁ i 'gnted upon drafts of the Agreentent and %7

provided spemﬁc Triput on'the language of

Agents provided paitial dischargesmMax 20

the Agreement at that 't,i‘fii.é: I have no dou y rst, apd Second Tien Agéri,t's:; and the

members of the banking syndicaféﬁ.i:mm‘} 6=‘3§%§£yii:§ontent that GFPI would have the full use

(commencing in March 2008) of i $20 Hase pnceth paid for the purchase of

the Sold 2008 and 2009 Refimds:

9. As to paragraphs 12 ad 18 6f the Affidavit, 8 staténtents therein do not

appear consistent with, or in the veiy lezist/give a friisleading impression when compared with,
what is stated ju Mr. Lynch's email of June 19, 2009 which is attached as Exhibit "E" to my

September 8 Affidavit.

10.  As to pan agmphs 19~’J Xoi ﬂ:ie term sheet he references was

not approved by me, and I never 'agreed 10 .have GFPY retam the ’7 2009 Sold Refund.

11.  In this regard, and in 'rcspect of the supposition made by Mr. Montgomery in
paragraph 25 of his affidavit that I "miust have participated” in the decision not to complete the

transfer of the 2009 Sold Refund, T can state unequivocally that I was never asked and never



A O

-

14, Iam informed by Jamie Waﬂace 'a

pave, and would never have given, my consent to the non delivery of the Transfer or of the 2009

Sold Refund.
My Discussions with Independent .Dir;e.ctb'ré of the Board of GFPI

12 I have also personally spgkeﬁ‘\ﬁ}{ih the indeﬁeﬁdem"birecwrs of GFPI who served. at the

o

time the tax refund arrangenient wéds-appro&e&-ﬁythé Board on March 27, 2008.

13.  I.am informed by Mike Harris, a dixig:é'tb'r_z o " I_%an.d the former Premier ofOnLano and

believe, that the tex.refund afxaﬂgemenﬁ U2 'roved by the directors based on a Glear
understanding and direction that it was ."irdn clad" that the tax reﬁlnds when recexved by the

Company would be-paid over to.ing. Mr: Hams mforms me, and, Ibeheve that it was also his

clear upderstanding that my righ_t to J;&Qﬁl\!@the;l_ta

i ‘;.S,togdym;frqn't of the banks.

23 P and believe, ﬂiait-: ' the context of

" the Board approval of the proposed’ transacnon, his undelstandmg and mdced mmstence was that

my right to receive the tax réﬁm_d T was. Qurbhasirig would rank ahead of any claims of the

banking syndicate.

15.  1am also informed by Wllham Stmson 2 dlxector of GFPI and believe that Mr. Stmson

recalls that Mr. Wallace was v.-e.r;y ny nght to-Teceiveé the fax refunds

should stand zhead of the bank’s % ;.. and ‘_’gha_'t"waé -‘théibqsisfbffl\'/fr. Stinson's approval of the

transaction.
16. I am informed by Per Brunes, a. director of GEP, and believe that the directors’ approval

of the arrangement was accompanied by the direction of the Board that the transaction would

only proceed if it was a certainty that I would receive the relevant portions of the tax refunds

&61



when they were received by the Company, in priority to any other claims. The transaction was a
means of getting money into the Company to assist it with cash~flow, before the tax refunds were

actually received.

17.  Myown «comprehiensian: of what and by the Board of Directors in

respect of the tax reﬁanﬁi-z{rraj;geﬁiéﬁﬁ.is the:sam as: that of the dixectors described bove, and it

was on that basis only tﬁaﬁ:éﬁteréd*fﬁm the

18.  This affidavit is sworn in respect ofmy motion concerning the Agreement, and for no

Improper purpose.

SWORN BEFORE ME at the Gity of.
Temiskaming Shores, i tlie Proviiee of
_ntmo, this 18th day of September, .

e laanb WX

A COVRISOIONER FOR OATES ") = PETER I GRANT SK.
in and for the Province of Outario Yy A

Monique Marie Plantz. 2 Commissioner, €1¢..

Distriet-of Tinriskamirig o
for Gramt Forest Productsine. and 1 its

Expires May 7, 2011
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One First Canadian PlaceA '
100 King Street West, Suite 800
Toronto, ON M5X 1E3 .

REPORTING & MEDIATION . .
Court File No. CV—O9;8247500CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
" ARRANGEMENT OF GRANT FOREST PRODUCTS .INC.,

GRANT ALBERTA INC., GRANT FOREST PRODUCTS
SALES INC. and GRANT U.S. HOLDINGS GP

--- This is the Cross—Examinétion of BENJAMIN
MONTGOMERY, the Deponent herein, on an Affidavit sworn
September 14, 2009, taken at the offices of Network
Reporting & Mediation, One First Caﬁadian Place, ‘100 King
Street West, Suite 8§00, Toronto, Ontario, M5X 1E3, on

Friday the 25th day of September, 2009.

APPEARANCES:

RICHARD B. SWAN ]For Peter J. Grant Sr.

MICHAEL BEEFORTH, s-a-1 ]

KEVIN P. McELCHERAN ' For the Toronto-Dominion
| Bank
ALSO IN ATTENDANCE:
JANE DIETRICH Observer

KATHY MAH _ Observer

Telephone: 416 359-0305  Telefax 416 359-1611  Email: i.nfo@networkcourt.ca  Website: networkcourt.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY

i

TABLE OF CONTENTS

INDEX OF EXAMINATIONS:
BENJAMIN MONTGOMERY: Affirmed .............:...
CROSS-EXAMINATION BY MR. SWAN. .....vvtvcernennnn

INDEX OF UNDERTAKINGS

PAGE

Undertakings indicated on the 23, 29, 31,
following pageées: 43, 51, 59,
81, 82, 85

INDEX OF REFUSALS

(NONE)

INDEX OF UNDER ADVISEMENT QUESTIONS
PACGE

Under-Advisements indicated on the 27
following pages

PAGE

35,
71,

NETWORK REPORTING & MEDIATION (416) 359-0305

165
7



s

10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

SEPTEMBER 25, 2009

EXH.

EXH.

EXH.

EXH.

EXH.

INDEX OF EXHIBITS

BENJAMIN MONTGOMERY

PAGE

NO. ‘1: First Lien Credit Agreement dated . 21

October 26th, 2005.

NO. 2: Email Chain, with the Last Email .. 39

being from Mr. Kowpak to

Mrx.

O’ Connor dated February 10, 2009,

at 6:45 p.m.

NO. 3: Email dated February 12,

2009 at .. 77

2:25 p.m. from Mr. O’Connor.

NO. 4: Email from Bill O’Connor dated .... 79
February 20, 2009, at 10:43 a.m.

NO. A: Termsheet with Markings on Side. . 92

NETWORK REPORTING & MEDIATION

(416) 359-0305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 4

--~ UPON COMMENCING AT 9:42 AM.
BENJAMIN MONTGOMERY: Affirmed.

MR. SWAN: This is a cross-examination on an

"Affidavit filed in a motion in a proceeding in the

Ontario Superior Court, court file CV-09-8247-00CL in re
Grant Forest Products Inc. and related companies.

The cross-examination is a cross-examination on
the Affidavit of Benjamin Montgomery which was sworn on
the 14th of September 2009 and filed on behalf of the
First Lien Credit Agent, I believe, in opposition of the
motion of Peter Grant, Sr. in respect of a certain
agreement which is described as a Tax Refund Purchase and
Sale Agreement from March of 2008. -

CROSS-EXAMINATION BY MR. SWAN:

Q. Can you state your full name £for the

record?
A. Benjamin Peter Montgomery.
Q. How old are you, Mr. Montgomery?
A. 36.
Q. What’s your current position?

A. Vice president director TD Securities in the
corporate credit groﬁp in Vancouver.

Q. Can you tell me what your post—secondqry
education is?

A. Bachelor of Commerce.

NETWORK REPORTING & MEDIATION (416) 359-0305
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When did you obtain that?
1999.

You’re not a lawyex?

I am not.a lawyer.

And you have no legal training?

> 0 » 0 ® ©O

I do not.

Q. Can you tell me very briefly what your
employment history is post-1999 when you graduated with
your B. Com?

A. T’ve worked in banking since I graduated.
All of that time has been spent in qredit. Firgt, a few
years in.commercial banking --

Q. With which organization?

A. TD Bank.

0. Have you been with the TD family
throughout?

A. 1I've been with TD just over ten years. I
have a few years in commercial, the balance in corporate
banking, commercial banking as part of our retail bank.
TD Securities is‘part of our wholesale bank but-all of
that time spent in credit. |

MR. McELCHERAN: It may be easier for the
reporter if you speak a little louder and don’t put your
hand near your face. |

THE DEPONENT: Sure.

NETWORK REPORTING & MEDIATION (416) 359-0305
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BY MR. SWAN:

Q.

Let me just go back a little bit. We have --

among the doquments that are potentially relevant to this

proceeding is what’s been described as the First Lien

Credit Agreement which dates from 2005, specifically

October 26th, 2005.

And

were you involved, in any way involved, with

the First  Lien Credit Agreement?

A,

Q.
20057

A,

Q.
you’ve been

A.

p oo o0

division of

Yes.

What TD entity were you with in October of

TD Securities.

éo'you have since -- ét least since 2005
with TD Securities continuously?

Yes.

And TD Securities Inc.?

No.

TD Securities?

TD Securities is the wholesale banking

the Toronto Dominion Bank. TD Securities

Inc. is a separate --

Q.

A.

Q.

TDSI; it is a wholesale bank and is a bank under the Bank

Separate entity?
Separate entity, yes.

So the TD Securities that you are with is not

NETWORK REPORTING & MEDIATION (416) 359-0305
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Act?

A. I believe it’s a trade name of the TD Bank.

Q. Oh, it’s just a trade name?

BENJAMIN MONTGOMERY

A. I believe so. It’'s referred to as the

wholesale banking division in, you know, public, like,

reporting and that sort of thing.

Q0. But it‘s a diviesion?

A. That’'s what it’s‘referred to. I can’'t answer

that for sure.

Q. 1It’'s not a separate legal entity?

A. It’s not TD Securities Inc.,

gseparate entity.

Q. But it’s also not a separate entity from the

TD Bank; it’s part of the TD Bank?

A. Correct.

Q. And you are, in fact, an employee of the TD

Bank?

A. Yes.

Q. Do you have a copy of the First Lien Credit

Agreement?

A. Not in front of me.

MR. McELCHERAN: We didn‘’t bring the whole thing.

which is a

As you know, the Affidavit excerpts some parts of it.

But we didn’'t bring the whole -- if you have the whole --

MR. SWAN: I do. And you have no objection if

NETWORK REPORTING & MEDIATION

(416)
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 8
the whole thing goes in the record?

MR. McELCHERAN: Absolutely not.
THE DEPONENT: Thanks.' |
BY MR. SWAN:

24 Q. Sir, can you tell me what role you played in
respect of what we call ﬁhe First Lien Credit Agreément
from October of 20057?

A. With -- I was directly involved in the
negotiation of the Credit Agreemént in TD’s capacity as a
. lender under the agreement as well as an agent under the
Credit Agreement. .

25 , | : 0. And you were involved on behalf of the TD
Bank in both capacities both as a lender as part'of the
syndicate and as an agent?

A. My primary function is as a lender. We have
a separate agency group. So my primary involvement was
as a lender.

26 ' Q. Would you turn to page 84 of the document,
and I think you’ll find that pége 84 is replicated three
takes because they are counterpart sigmature pages?

A. Yes.

27 Q. I just want to obtain a little bit clearer
understanding of the different roles that both TD and D
entities and you were playing?

A, Sure.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. You are, and yourkcounsel may wish to answer
this question, but as I understand it, you are being
proffered as a witness on behalf of the First Lien Agent;
is that correct?

MR. McCELCHERAN: He is a representative of the TD
Bank. He, as he stated in his testimony, was involved in
it from the context of the lending part of it but also as
part of the agent representative, as a representative of
the agent. So he’s here in both capacities.

MR. SWAﬁ: But, Mr. McElcheran, you act for the
First Lien Agent or do you act for the TD Bank as well as
a lender?

MR. McELCHERAN: I act for TD Bank as lender as

well.

MR. SWAN: In both capacities?

MR. McELCHERAN: Yes.

BY MR. SWAN:

0. And you're opposing the motion in both
capacities?

MR. McELCHERAN: And on behalf of all of the
lenders. That is, all of the First Lien Lenders.

BY MR. SWAN:

Q. All of the First Lien Lenders. SO you
represent all of the First Lien Lenders and all of them

are opposing?

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 10
MR. McELCHERAN: Right.
BY MR. SWAN:

31 Q. Both through the agent and in their
individual capacity?

MR. McELCHERAN: Right.
.BY MR. SWAN:

32 Q. BAnd looking on page 84, the TD is listed as
the Canadian administrative agent, and a Mr. Shiplow has
signed the document on behalf of the bank. Do you know
who he is?

A. Yes. He works in our agency group.

33 Q In your Toronto agency group?
A. Correct.
34 Q You’ve been in Vancouver continuously since
19997
"A. No.
MR, McELCHERAN: You’ll need to say verbal
answers. |
MR. SWAN: The head shakes don‘t do it.
THE DEPONENT: Right. Got it.
I‘ve been in Vancouver since 2005.
BY MR. SWAN:
35 Q. 8o predating this agreement?
A. When this agreement was done, I was in
Vancouver.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. And it looks like you were involved because T
see your name listed as a secondary contact for the
Ccanadian revolver?

A. Yes.

Q. 8o you were involved primarily for the TD
Bank in its capacity as lender pursuant to the
revolver?

A. Correct.

Q. And Mr. Shiplow was involved on behalf of TD
as administrative agent? |

A, Correct, yes.

Q. And then another TD entity was involved as
U.S. administrative agent? | '

A, Yes.

Q. 1TD Bénk Texas LLC. And the other name that
is listed along with yours in terms of the revolver
facility is a Frazer Scott. Turn ahead to the third
counterpart of page 84.

MR. McELCHERAN: He means the third -- this is
copied three times.

THE DEPONENT: Oh, right.

MR. McELCHERAN: And the third one has got
this.

' THE DEPONENT: Right.

BY MR. SWAN:

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. So who was Frazer Scott?

A. Frazer Scott works with me in Vancouver. He
works on the corporate credit side as a -- directly with
me.. : i

Q. Okay. Is he your boss?

A. We have separate reporting lines. He's more
involved on the origination side of the business.

Q. On the origination side?

A. On the origination side. But we both work
for the same entity.

Q. And at this point, back in 2005, was he your

boss?

A. No.

Q. He was not?

A. No.

Q. What was your title in 20057

A. Vice president. |

Q. Viceée president of what?

. A. Corporate credit.

Q. And Mr. Scott’'s?

A. Vice president and director of corporate
credit.

Q. Vice president and director of corporate
credit. So he was, if not your boss, he was at least

senior to you?

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 13
Yes, he was senior to me.

And remains so?

Yeg.

And he’s still with the bank in Vancouver?

Yes.

R CHEE L S

And then the agreement is also signed by Glen
Gibson as managing director?

Yes.

Who was he?

He would have, or he is Frazer’s boss.

So he is the managing director of what?
Managing director of TD Securities.

TD Securities across the country?

» 0o p o » O ¥

~ Just managing director of TD Securities.

'MR. McELCHERAN: What’s the significance of the
word “"managing --" |

THE DEPONENT: There’s many managing directors
within TD Securities.

BY MR. SWAN:

Q. And he is --

A. He is the head of credit origination for TD
Securities.

Q. Head of credit origination for TD
Securities?

A. Mm-Hmm.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. All right. 2And is he still with the bank?

A, Yeg, he is.

Q. 2And do you know why it is that you have been
put forward as a witness as opposed to Mr. Scott? |

| A. Mr. Scott is no longer involved with this
file,

Q. You have continued involvement and he has.
not?

A. Correct.

.-Q. When did he cease to be involved with the
Grant company? |

A. I'd say January of this year.

Q. 2nd just for the sake of the record so that -
this is clear, TD, as the what we ﬁave described as the
First Lien Agent, is authorized, and you might just turn
to -- I interrupt. that question to turn you back to the
beginning of this agreement that lists the parties?

A. Yes.

Q. The TD Bank and entities have a number of

different roles in respect of this agreement. They were

both co- -- TD Securities was a co-lead arranger?
A. Yes.
Q. TD was also the book -- TD Securities was

also the book manager?

A. Correct.

NETWORK REPORTING & MEDIATION (416) 359-0305
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TD Bank was the First Lien Agent, or is the

First Lien Agent?

A.

o » O PO

Correct.

TD Texas is the U.S. Lien Agent?
Was.

Was? Who is now?

Bank of New York.

Bank of New York. And the TD Bank is one of

the lead lenders as part of the banking syndicate?

o » © ¥

Correct.
And remains so today?
Corxrrect.

And you told me that when this égreement was

drawn up, you participated on behalf of TD, TD Bank, in

its capacity as a significant lendex?

A.

Q.

Yes.

Have you now taken a role in respect of the

TD's capacity as First Lien Agent?

A.

» 0 ¥ 0 PO

No.

Someone élse has that role?

There 1s a separate agency group.
In Toronto here?

Yes.

That was Mr. Shiplow’s group?

Mr. Shiplow is a part of that group.  There's

NETWORK REPORTING & MEDIATION (416) 359-0305



10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

75

76

77

78

79

179
n

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 16

other people within that group that are also -- I believe
Ron Kowpak is the primary agent on this file right now.
Q. Ron Kowpak?
MR. McELCHERAN: K-o-w-p-a-k.
THE DEPONENT: Yes. There’s a "w" in there.

BY MR. SWAN:

|
|
l
Q. All right. So you are not a representative '
of the First Lien Agent per se? |
MR. McELCHERAN: Well, okay, remember that what’s
going .on here is the Toronto-Dominion Bank -- |
MR. SWAN: Yes. Yes, the Toronto-Dominion Bank.
MR. McELCHERAN: is the agent.
BY MR. SWAN: l'
. Q0. Let me put that question differently. You

personally haven’t had any involvement as a

representative of the First Lien Agent. You have been

- speaking for the TD Bank principally as a lending party

as part of the syndicate; that’s been your involvement at
the very least?

A. I have involvement when -- if TD is for -- I
do have involvement when TD makes decisions as an
agent.

Q. You do have involﬁement?

A, Yes.

Q. And you’re consulted?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. I'm consulted. I do not sign as TD as agent.
I would only sign as TD as a lender. So if I was
executing this agreement, I would be éigning for TD as a
lender, not as agent.

Q. Okay.

A. But the agency group does -- we do
communicate regularly and I would be involved in
decisions --

Q. Right. And just --

A. -- that TD would make in its agency
capacity.

Q. Jﬁst go we're clear about that,'there are no
walls between TD aszagent and TD as lender; there’s a
free flow of communication betwéén those parties?

A. Generally. There may be times when walls are
necessary, but generally speaking, no.

0. And as far as you know in this case there was
no wall established?

A. That’'s correct.

0. And just so that we have this for the sake of
the record, the agent is authorized to speak on behalf of
the syndicate, isn‘t it?

MR. McELCHERAN: Well, that is a legal question.
The agency role in this -- the lenders in the CCAA

process, because this goes outside the document, in the

NETWORK REPORTING & MEDIATION (416) 359-0305
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CCAA process, it’s our position that each of the lenders
has a right to abpear as a creditor in the process.

So there’s agency issues which.are directed to
the role of the agent within the document, and that’s set
out within the document, and there’s -- otherwise, the
lenders are entitled to participate in the CCAA process,
to vote and appear in court and do all those things.

MR. SWAN: That wasn’t really where I was going,
but thank you for that.

BY MR. SWAN:

Q. My question for you, Mr. Montgomery, is this,
that the purpose for having an agent is to deal with
admlnlstratlve matters and to speak on behalf of the
syndicate?

A. I agree the egent is to deal with
administrative matters. ‘To speak on behalf of the
syndicate, I‘m not sure I agree with that.

Q. I see. Well, we’ll come to this a littie bit
later, but a discharge was given --

A. Yes.

Q. -~ in March of 2008, and that was given by
the agent on behalf of the syndicate, wasn’t it?

A. Correct.

Q. And it wasn't hecessary for each of the

participating members of the syndicate to provide that

NETWORK REPORTING & MEDIATION (416) 359-0305
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discharge?

A. Correct.

Q. The agent was authorized to speak on behalf

of the syndicate?

MR. McELCHERAN: Well -- okay --

BY MR. SWAN:

Q. In that case?

MR. McELCHERAN: The fact is that é discharge was
given by the agent. What.the agent needed to do in order
to be authorized to deliver a specific document is an
issue that is a different point.

BY MR. SWAN: -

Q. Right. But the agent did purport to speak on
behalf of the syndicate at that point?

A. Yes.

MR. McELCHERAN: I mean you're -- I don’t want to
mince words. I just want to make sure that you’re clear.
Speaking for, articulating, a position, that’s different
from delivering a document, which is not speaking for;
it’s delivering a document.

THE DEPONENT: I‘m delivering a document on
behalf of the lenders.

BY MR. SWAN:

Q. Just so that there’s no confusion about my

question, --

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Sure.
Q. -- in that case, what was required of the

First Lien Lenders or what was sought from them was this

discharge document; correct?

A. No.
Q. No?
A. The first -- all ~- there was nothing

required of the lenders. The only --

Q. Right. “That'’s why I changed my question. It
wash’'t required but it was provided?

A:. By the agent.

Q. By the agent. And the agent was providing
that on behalf of the syndicate?

A. Yes.

Q. Thank you. And the TD -- I don’t know that
this is partidularly pertinent, but just so that we have
it clear, the TD Bank was also the Second Lien Agent for
a time until May of ‘097

A. Yes.

Q. And that role has now been taken over by...?

A. Bank of New York. |

Q. Let’'s mark the First Lien Credit Agreement as
Exhibit 1 to this cross-examination. So Exhibit 1 is
what we have described as the First Lien Credit Agreement

that bears the date October 26th, 20057

NETWORK REPORTING & MEDIATION (416) 359-0305
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EXHIBIT NO. 1: First Lien Credit Agreement dated '
Qctober 26th, 2005,

BY MR. SWAN:

Q. When did you, Mr. Montgowery, first hear of
or have any involvement with a proposed tax refund
purchase arrangement between Grant Forest and Mr. Grant
Sr.?

A. March 2008.

Q. And can you tell me how that arose? Your
involvement, that is.

A. We received a proposal -- not a 'proposal. T
guess we were advised that Grant Forest Products was
going to breach it’s liquidity covenant, and in order to
avoid doing that, the shareholders intended to inject
capital in a manner that wouldn’t breach the Credit
Agreement, and we received a structure from the client
and their counsel as to how they intended to do that.

0. Who did you get that from?

A. I don’t recall.

Q. Do you know who received it at the bank; was
it sent to you?

A. I suspect Frazer Scott at the time, and I
would suspect it came from Peter Lynch, but I mean I'm
not -- I don’'t know for sure.

Q. 2And did it come from Peter Lynch or did it

NETWORK REPORTING & MEDIATION (416) 359-0305
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come from the company’s counsel?

A. I don't know.

Q. And your belief is that it was sent to ?ou as
a draft agreement or as a structure form of termsheet --
not a termsheet but an outline of structure?

A. I don’'t recall if it started as a proposed
structure or if it started off as here’s the draft
agreement. I don't recall.

Q. And that was sometime in March of 2008?

A. Yes.

Q.. And you believe that was sent to Frazer
Scott? .

A. I believe it would have -- I believe, yes,
ves, I do.

0. And then how did you get involved in it?

A. Frazer would have brought -- we both managed
the file together, so we would have --

Q. Let me just stop you there. You’'re saying he
"would have." That suggeéts to me that would have been
the practice but you may not actually remember that?

A. I think the reason I'm saying "would have" is
that I don’t know for sure that it came from Ffazer.

Q. I see.

A. For all I know, I got it directly from Peter

Lynch, but I don’t recall. I think it probably came.from
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Frazer.
111 Q. So you think that’s what happened but you’re
not 'certain?
A. Correct. I do know for sure I saw it-
112 Q. So you got it?
A. Yes.
113 Q. And can you produce to me the document that
was sent to the bank that you’re referring to?
MR. McCELCHERAN: We don’t have it here..
MR. SWAN? Yes. No, I understand that but --
MR. McELCHERAN: We can produce it.
- -~ UNDERTAKING

THE DEPONENT: I would suspect it’s an email.

MR. SWAN: You’ll have to keep your voice up just -

a bit.

THE DEPONENT: Sure.

MR. McELCHERAN: Counsel, could you help us by
showing him one if you have a copy of it?

MR. SWAN: I don’'t have a copy\of it.

MR. McELCHERAN: I‘m not surprised at that.

BY MR. SWAN:

114 ' Q. Well, let me show you a document. There was

a structure that was .attached to certain minutes of the

board of directors meeting of March the 27th, 2008 that’s

at tab A of Mr. Grant’s Affidavit, pages 23 thrdugh 26 of -
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the record.

MR. McELCHERAN: I have that.

BY MR. SWAN:

Q. I, of course, have no idea what you got or
saw, but I’‘m showing you this document simply because it
is an outliné of the structure --

A. Correct.

Q. -- to see if that reminds you what you might
have received,’whether it was an outline or whether it
was an agreement. Go ahead.

A. I suspect you may be correct. What I

recollect seeing was probably the summary of proposed

sale.

Q. But you’re not certain one way or the
other?

A. No.

Q. You may have seen the agreement?

MR. ‘McELCHERAN: We’ll produce what he did get.

BY MR. SWAN:

Q. 2And what did you do?

A. We talked to lenders’ counsel to ensure that
it -- what was proposed did not breach the Credit
Agreement.

Q. When you.say'"we“ talked to lenders counsel,

who is “we"?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. PFrazer and I.

121 Q. You and Frazer. You're certain Frazer was

involved in that conversation?
A. Yes.

122 Q. And who did you speak to? Did you speék to
Linda Pieterson at McCarthys or did you speak to.Matt
O’ Meara?

A. Both Linda and Matt were involved.

123 Q. Because I see their names on an email that
you approved?

A. Théy were both involved in those
di9cussions.

124 | Q. And Linda Pieterson is a corporate lawyer,
corporate partner, at the McCarthy Tetrault firm in
Toronto?

A. Yes.

125 And Matt O'Meara is a lawyer in United

.States? |
A. With Winston Straun.

126 Q. In New York?

A. Yes. No, In Chicago.

127 Q. In Chiéagc?

A. Yes.

128 Q. So you and Mr. Scott spoke with both of

them?
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A. Either spoke to or received correspondence
from them by email.

What I'm trying to get at is either we spoke to
them or we confirmed by email that it didn’t breach the
Credit Agreement.

Q. So you’'re not sure if you spoke to them. You
communicated with them? |

A. Communicated with them.

o] Either orally or by email?

A. Correct.

Q And the conclusion of that was that this
proposed structure, this proposed transaction, did not
breach the First Lien Credit Agreement?

A. And the Second Lien Crgdit Agreement.

Q. Or the Second Lien Credit Agreement?

A. Correct.

0. And do you have an email or other piece of
correspondence in which that view is expressed?

A. TD -- in expréssing it intermnally? Or
counsel expreésing it?

Q. Well, either one.

MR. McELCHERAN: Okay. I don’'t know whether we
do or not here. What I will -- of course there’s an
issue of privilege relating to that and I want to review

it to see.
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I recognize in this context that in this
examination you’ve asked -- he’'s given an answer, that he
received édvice of a specific nature, and so I think it’s
fair that you get production of thét'advice, but -- andlI
think the privilege with respect to that’s waived, but
there may be other elements of that communication which

are not waived.

So what we’ll do is I’11l undertake to produce

that portion of that communication that’s in the

documentary record that confirms the statement he made_
and excise any other advice on the basis. of privilege.
--- UNDER ADVISEMENT

MR. SWAN: Well, I‘ll have to see what you give
me before I tell you whether I agree with what you’ve
done or not.

MR. McELCHERAN: Fair enough.

BY MR. SWAN:

Q. Now, when you were having those discussions
with Mr. Scott and with your counsel, you were doing so
in your capacity as a lender? When I say "you," let me
put that question more precisely since there are SO many
different related entities here.

When you were having that conversation, ybu were
doing so on behalf of TD Securities, i.e. TD Bank, in

your capacity as a lender as part of the lending
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syndicate?
A. No.
Q. In what capacity were you having that
discussion? .
A. It would be in the capacity as agent.
Because the lenders were not required to consent, so we
were working with the agent to ensure that the agent
was authorized -- had the ability to execute the
document. |
Q0. So in this case, you were, in effect(
assisting TD as agent or acting in that capacity?
A. That'’s fair. |
Q. And did you ha%e'discussions with Mr. Shiplow
or anyone else at 77 King Street?
A. I don’'t specifically recollect but
Mr. Shiplow -- and I also don’t know if it was
Mr. Shiplow or Mr. Kowpak, but whomever signed --
actually, T think it’s part of the exhibit here.
| MR. McELCHERAN: The witness is ref-- which
exhibit are you referring to?
THE DEPONENT: This one here.
BY MR. SWAN:
Q. Tab D. Tab D of Mr. Grant’'s first --
A. So this was signed by Mr. Kowpak and Mr.

Murray. Mr. Kowpak was representing TD Bank as agent and
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Mr. Murray, TD Texas as agent.

We would have -- either myself or Frazer would
have had discussion with them to confirm that it is our
view that fhis tranéaction as proposed did not breach the
Credit Agreement.

Lenders -- the agent, I presume, would have --
when we provide the confirmation frém lender’s counsel,
that would have beeﬁ what ﬁhe agent relied on in orxder to
execute it.

Q. 2And, presumably, there would have been some
communication between your office in Vancouver and Mr.
Kowpak'’s office in Toronto?

A. Yes.

Q. Can you produce that communication or those
communications to me?

A. If it was in writing.. It may have been by
phone.

- -~ UNDERTAKING

Q. And if it -- okay. ‘Thank you. If it‘s in
writing, I‘11 wait to see them. If it was by phone, the
thrust of what -- was it you that would have had the
communication oxr you don’'t remember?

A. I don't recall. It would have been --
definitely would have been Frazer or I. I suspect

Frazer.
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Q. And the thrust of what would have been
communicated was this Tax Refund Agreement is compliant
with the two Lien Credit Agreements?

A. Yes.

MR. MCELCHERAN: And, Counsel, if it can be of
any help, you asked us to produce documents or
correspondence for the time periods, and one of the.
documents that I brought is an email which has got --

which -- one of the people in the chain is Mr. Kowpak,

and it’s in response to a request for a check into what

happened around the $20 million injection, and it
includes -- I’‘ve given it to you. Thé email is dated
Fébfuary 10th of 2009 from Mr. Kowpak. So if that's of
any help, iﬁ has a description of the transaction as an
insert. .

MR. SWAN: I will come to that in a moment.
Thank you.

MR. McELCHERAN: Sure.

BY MR. SWAN:

0. And what communication was there between your

office and TD Texas LLC as U.S. agent?
' A. I don’'t recall.
Presumably there would have been some?

Q.
A. Yes, presumably.
Q.

If that is in writing, either correspondence
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or email, can you produce that to me?

A. Sure.

--- UNDERTAKING

BY MR. SWAN:

Q. Mr. Murray is based in New York?

A. Toronto now.

Q. At the time though?

A. I believe he was in Toronto at the time as
well. There was a time that he was in Texas. I believe
he's -- I believe -- I’'d have to get back to you to
confirm that. '

Q. All right. In any event -- I don’t really

need to know that, but he was acting as representative of

TD Texas?

A. Yes.

Q. And what other members of the syndicate were
involved in this discussion? Not that discussion but any
of these communications taking place in March of '08?

A. None.

Q. And why was that?

A. There was no need to consult lenders provided
that it complied with the Credit Agreement.

Q. And that was the view you held?

A. Yes.

Q. And so, therefore, you didn't consult them?
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A. Correct. .

Q. DNow, you’ve said é couple of times that this
discharge wasn’'t required, this partial discharge, in
2008. Why do you say that? I just want to understand
your evidence on that point.

A, Can you --

MR. MCELCHERAN: I‘'m not sure that you're
correctly stating what he said.

THE DEPONENT: Can you point me to where I said
what you're'referring to?

BY MR. SWAN:

0. Well, I'm not referring to anything in the
document.

A. Okay.

Q. What I‘m referring to is in your oral
evidence here this morning --

A. Yes.

Q. -- you have, I thought, said a couple of
times that a partial discharge was not required.

"A. Not required for.what?

I thought that was your evidence?
I don’'t recall saying that.
Was a partial discharge required?

For what?

o » O ¥

Well, it was given.
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A, Yes.

Q. And why was it given?

A. Because we were requested to provide it.

Q. But in your view -- I thought you had said in

your view, given that this was on-side the credit
agreements, it wasn’t required, from your perspective?

A. I think it’s consent that was not -- lender
consent was not required.

Q. I see.

A. So we didn’t need to canvass -- the lenders
did not need to vote on is what is not required.

If it was in breach of the Credit Agreement, then
that would be something where you require leﬁder éonsent.

Q. So because -- just so we're clear about that
then, because the Tax Refund Purchase and Sale Agreement
was compliant and not in breach of either the First or
Second Lien Credit Agreemént, there was no need to
canvass the lending syndicate?'

A. Correct.

0. And you say that the partial discharge was
given simply because it was requested by the company?

A. Yes. We would not have provided the
discharge if not asked to do so.

Q. All right. And what communications did you

have, you or the bank have, with the company in March of
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20087 You told me that you were provided with either an
outline of the agreement or the agreement itself.

A. Mm-hmm.

Q. What other communications did the bank or
entities affiliated with the bank have with GFPI in March
of 20087 '

A. I don't recall specifieally.

Q. Were there any?

A. There would have been some discussion. As to
what, you know, the form of those discussions and what
wasg communicated, I don’t recall specifiéally.

Q. Were any of them in writipg?

A. Likely.

. Q. Would you lock for those and produce them to
me?

A. Yes.

MR. McELCHERAN: So let’s be clear. -I want to

make sure I write down the undertakiﬁg correctly. So the

undertaking is to review correspondence with -- who?-

MR. SWAN: Between the bank -- and when I say
the f"bank," let’s define --
MR. McELCHERAN: You mean all parts of the bank?
MR. SWAN: All parts of the bank. And
representative of Grant Forest Products, and also between

gsolicitors for the bank and solicitors for Grant Forest
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Products

MR. McCELCHERAN: Okay. Including counsel for
each. BAnd during what period?

MR. SWAN: At this point, March of 2008.

MR. McELCHERAN: During March 2008.

MR; SWAN: And I suppose if there is --

MR. McELCHERAN: Obviously relevant to --

BY MR. SWAN:

Q. Relevant to the tax refund Purchase and Sale
Agreement.

And I say March because the discharge was given
in March. If there was a little bit of hang-over
correspoﬁdence in the fifst couple of weeks in April, I
ask for that as well.

A. I suspect there wasn’'t.

MR. McELCHERAN: Okay.

--- UNDERTAKING

MR. McELCHERAN: Okay. All right.

BY MR. SWAN:

0. And do you know if your solicitors were
involved, the bank’s solicitors were involved, in March
of 2008 other than the one conversation you had?

A. Involved in what?

Q. Involved in respect of this Tax Refund

Purchase and Sale Agreement.
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A. They were involved to the extent that they
confirmed to the agent that there was -- that it was in
compliance with the Cfedit Agreement. |

Q. And they would have reviewed the agreement?

A. They would -- yeg, they would have reviewed
the agreement.

They also were relying on -- and I believe
counsel for the borrower also confirmed that that was

their view.

Q. So they reviewed the agreement. And do you

know whether they provided input into any language in the .

agreement?
| A. I don‘t know. I don’t believe that they did
though.

Q. Can you look at Exhibit C to your
Affidavit?

A. Yes. Is that the email?

. Q. Yes. This ig the email from Mr. Walker to
Ms ., Piéterson and Mr. O'Meara?

A. Yes.

Q. And I think Mr. McElcheran name is on the top
merely because he was the individual who printed the
email?

MR. McELCHERAN: Yes, it was sent to mé for the

purpose of including it in the record.
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BY MR. SWAN:

Q. 8o, it appears, looking at your Exhibit C,
that Mr. Walker, who was solicitor for the company, GFPI,
sent an email to Ms. Pietersoﬁ and Mr. O’Meara, who were
the solicitors for the bank, TD ﬁank?

A A. For the lending syndicate.

Q. For the lending syndicate. And the email
says:

"In accordance with your request, Mr. Walker

confirms his view that the Tax Refund Agreement

does not contravene either of the Lien Credit

Agreements." [as read]

Do you know how that request was made?

A. No, I don't.

Q. If it was made in writing, could you produce
it to me? I suspect it’s captured --

MR. McELCHERAN: Yes, it‘s already captured by
the previous undertaking.

BY MR. SWAN:

0. And it includes -- "it" being this email at
tab C, Exhibit C to your affidavit -- concludes by
saying, Mr. Walkek saying, "Please confirm that the
foregoing also reflects your views" -- "your" being
solicitors to the syndicate. Do you know whether they

responded to Mr. Walkex?
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A. No, I don't,.

MR. McELCHERAN: Again, it will be covered by the

undertaking so -- if they communicated in writing. But

just so we're clear, Counsel, because I'm confused about

this line of questioning,.there’s no doubt that our

position is that the agreement -- there’s no disagreement
about -- with the statement that’s made in the Affidavit
‘as far as -- in this email.

MR. SWAN: Thank you.

MR. MCELCHERAN: We’'re not in any way debating
whether this complies or ddesn’t comply. We agree that
it does.

BY MR. SWAN:

Q. Okay. And that correspondence looks like if
there was a response to this, it probably was right at
the beginning of April since this was sent the last day
in March?

A. That’'s true.

Q. Now, you have brought with you some emails
this morning, and one of them is an email from February

the 10th, 20097

A. Yes.

Q That you wrote to Bill O'Connor?

A. Yes.

Q And it’s found at the bottom of an email from
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Mr. Kowpak to Mr. O’Connor, copied to you?

MR. McELCHERAN: Yes. This is the one.

THE DEPONENT: Yes.

MR. McELCHERAN: It sﬁarts off with Kowpak,

O’ Connor, Méntgomery.

THE DEPONENT: Right.

BY MR. SWAN:

Q. So you received this email chain?

A. T initiated it.

0. And you ultimately received the email on the
top?

MR. McELCHERAN: This one.

THE DEPONENT: The one from Ron, yes. Mr.
Kowpak, ves.

BY MR. SWAN:

0. 8o let’s mark then as the next exhibit, I
believe it’s Exhibit 2, an email chain which has as its
last email an email from Mr. Kowpak to Mr. O’Connor
copied to Mr. Montgomery and others on February 10, 2009,
at 6:45 p.m. |

EXHIBIT NO. 2: Email Chain, the Last Email being
from Mr. Kowpak to Mr. O'Connor dated February 10, 2009,
at 6:45 p.m.

BY MR. SWAN:

Q. And let’s begin with the email that began
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this chain. 2And we’re a little bit out of context or out
of time line here because there are some events that
happened between March of 2008 and February of 2009, but
I refer to this email at this point because it appears té
contain a summary prepared by the TD Bank of the Tax
Refund Purchase and Sale agreement that appears at page 2
and on to page 3 of the email that we just marked as
Exhibit 2; correct?

A. Correct.

Q. And focussing on that summary, it looks like
that summary has‘been drawn from or cut and pasted from

another document that was prepared in 20087

A. Yes.

Q. Is that correct?

A. That 1is correct.

Q. 2And what was that other document?
A. It was an internal credit.

MR. MCELCHERAN: Okay, internal credit, ma&bé you
have to expand what "internal credit' means.

BY MR. SWAN:

Q. What do you mean by that?

A. It’s an internal documeént -- it‘s a document
prepared for internal use that the bank will use to opine
on credit’—— well, it could just be a general update. So

there ‘could be no internal approvals -- it’s just the way
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we used to document credit issues or to make credit
decisions or to‘provide updated material.
Q. So it’s an internal memorandum that records
facts.that are relevant to a particular borrowing?
A. Facts and opinions.
Q. Facts and opinions that are relevant to a
particular loan or a particular credit facility?
A. Yes.
Q. And who prepared the -- this internal credit
memorandum that we. see excerpted here in Exhibit 27
A. Myself and an assbciate that works with me.
Who was that?
. Chris sfikas.
That’'s spelled S-f-i-k-a-s?
Yes.
He works under you?

Yes.

o p o p O PO

And when was that credit memorandum
prepared?

A. I don’t know the exact date but prior to
March 31st. So I would suspect sometime in March.

Q. March 31, 20087

A. Yes.

Q. And the context is that you have been

provided with the Tax Refund Agreement or an outline of
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the agreement?

A. Yes.

Q. And then you have provided a summary and
opinion in relatiom to it?

A. Summary and opinion from?
.  From you.
I -- well, you were saying I was provided.

No. You provided?

o ¥ oo

Yes, I provided a summary and opinion.
0. And is this memorandum addressed to anyone in
partlcular or does it just go in the. flle°

A. It’'s not addressed to anybody in partlcular

" It would have gone to our risk management group.

a

Q. In Toronto or Vancouver?

A. Toroﬁto.

Q. Would it have been sent to Frazer Scott?
A. No.

Q. He didn’t see it?

A. He may have seen it butbhe wouldn’'t -- it

would not have been sent to him.

Q. Might he have seen it before it was sent to
your risk management group?

A. He may have.

Q; Might he have commented on it and edited

it
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A. He may have.

Q. You don’t recall one way or the other in this
caée?

A. I don’'t recall.

Q. Can you produce to me that original internal
credit memorandum?

MR. McCELCHERAN: Yes.

- -~ UNDERTAKING

BY MR. SWAN:

Q. And did this credit memorandum play any role
in the TD Bank’s conclusion that the Tax Refund Agreement
was compliant with the First and Second Lien Credit
Agreements?
| A. No. We relied on counsel for that opinion.

O. So was there a specific purpose for this
credit memorandum or was it simply to document the
bank’s perspective on the matter?

A. It would have been provided just as an update
to the file as to what’s going on.

0. And when it was sent to your risk management
group, why is it sent to them?

A. That's where all of these -- the whole
purpose of this is to be keep our risk management group
up to date. So any credit memorandum that’s produced

would ultimately go to our risk management group.
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Q. Would you have received a response from the
risk management group?

A. Yes, I would have.

Q. What did they say to you?

A. I don't recall. I’'d have to producé it. But
it could be anywhere from "noted" to "authorized,"
depending on what the naturé of the -- I don’'t recall
exactly if there was other elements to this credit.

MR. McELCHERAN: We’ll produce it and we’ll see
what it says when we get it.

MR. SWAN: Thank yoﬁ.

THE'DEPONENT: But there would have been some
sort of a reéponse.

BY MR. SWAN:

Q0. And was an affirmative response from them
necessary before you in éffect signed off on this?

A. No. We just needed a confirmation from
lender’s counsel that it was in accordance with the
agreement -- lender’s counsel.

MR. MCELCHERAN: In looking at the document,
there’s no request.

MR. SWAN: We only have an excerpted version.

MR. McELCHERAN: Right. fou're absolutely
correct. So when we see the whole document, we’ll see

whether or not there’s a request and a response to the
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request.

BY MR. SWAN:

Q. So looking at your summary, the second bullet
point indicates that the-capital will be injected in a
manner that does not require any consents from the
lenders. And were you in effect recording what you had
been told by your counsel or was that your own
conclusion?

A. A little:bit of both. I mean that was -- I
agreed with the opinion from our counsel .

Q. And in the third bullet point you note that

the capital will not be injected as equity?

A. Yes.

0. 2And that was your. perspective at that time?
A. Yes.

Q. And remains your perspective today?

A. Can you rephrase that?

Q. You haven’t changed your mind on that

point?

MR. McELCHERAN: Okay, there’s a question -- I
think the confusion is because there’s a subsequent
events which is causing confusion in the witness’s mind.
You’re asking about this transaction, whether this
transaction was equity?

MR. SWAN: Yes.
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BY MR. SWAN:

Q. This transaction, the tax refund purchase
transaction, was not equity? |

A. I never viewed it as equity.

Q. And you continue not to view it as an equity
injection?

A. Yeah, that’s correct.

Q. And yoﬁr understanding now, looking at the
fourth bullet point, and spécifically item Roman IT under
the fourth bullet point, your uﬁderstanding at the time
that you prepared this credit memorandum was'that the
borrower -- that’s GFPI; correct?

A. There's other borrowers buﬁ that’s the
primary.

Q.. The primary borrower being Grant Forest
broadly defined?

| MR. McELCHERAN: And it is -- that borrower has
the returns.

THE DEPONENT: Right.

MR. MCELCHERAN: That GFPI’'s borrower has the tax
returns.

THE DEPONENT: Yes. When we refer to the
"borrower," it’s --

BY MR. SWAN:

Q. And the purchaser is Mr. Grant Sr.?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Yes.

Q. And looking then at the bullet point 4 Roman
sub five, at the time you prepared this memorandum, it'
was your expectation that the purchaser, Mr. Grant, would
receive the proceeds of the 2008 tax refunds in late
20087

A. Yes.

Q0. 2And that Mr. Grant would receive the proceeds
of the monetized ‘09 tax refunds in 20097

A. TIn 2009 T don’t recall if I had a sense of
timing.

Q. Well, you say late 2009.

A. Oka?, tﬁen there it is.

Q. And you note in the sixth bullet point at the
bottom, towards the bottom of the page, that the
structured -- you call it the "highly structured nature
of this transaction is not so that the shareholders can
avoid injecting straight equity." [as read]

That was not the purpose of this structure;

A, Actually,.I believe that’s a typo.

Q. You believe the word "not" should not be
there?

A. Yes.

MR. McELCHERAN: The reason for that conclusion

is the next sentence is inconsistent with it.
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THE DEPONENT: Right.
BY MR. SWAN: |

236 Q. And bne of the -- while wé’ré on this point,
one of the reasons that this was done in two phases was
that the $10 million figure, the maximum U.S. $10 million
figure, each year was necessary to stay on-side the First
Lien Credit Agreement?

A. 2nd the Second Lien.

237 Q. And the Second Lien Agreement. So you
couldn’t do both transactions, both $10 million tranches,
in one calendar year?

.AQ Correct.

238 Q. And the reason that the se¢ond tranche was on

January 2nd, the first business day of ‘09, was simply to

have that mechanic of putting it in the second calendar

year?
A. .Yes.
239 Q. Correct?
A. Yes.
240 Q. And then can you read the last bullet
point?
A. "TD as Agent (for both lst and 2nd lien) will
provide the partial discharge of security (refer (ii)
above) referred to above..."
241 ‘ Q. Carry ou.
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A. ",.. the basis of an opinion from lenders’
counsel that the: structure does not conflict with the
credit agreement."

Q. And indeed you got that confirmation; didn’'t
you?

A. T assume that we did.

Q. And it was your personal view that this
structure didn’'t conflict either of the Lien Credit
Agreements. You've already told me that; right?

A. Yes.

Q. Now, if you look at paragraph 7 of youxr
Affidavit, you make reference to this language that Mr.
Grant~had used in his Affidavit, that the Tax Refund:

Agreement was devised and structured in a particular

way?

A. Yes.

Q. But just to be clear about this, before March
31, 2008 fhe bank knew how the agreement -- on or before

March 1st, 2008 the bank knew how the agreement was
structured, didn’'t it?

A. It knew how it would. It hadn’t been closed
at that point. So we knew how it would be structured.

Q. In fact, it was closed on March 1, 20087

A. But we knew how it would be structured,

yes.
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Q. And the bank goﬁ a copy of the agreement?

A. We have to -- we will produce -- whether it
was a draft or the final form, I don’'t recall:

Q. But you knew what the structure.was?

A, Yes. |

Q. And you don’t think that the agreement
itself -- I take it you’‘re not asserting that the
agreemenf itself is inconsistent with the structure that
you were told about?

A. I'm not, no.

Q. And so this reference to the fact that the
agreement was devised and structured to comply with the
credit agreements, that was something -~ the manner in
whiéh it was structured was something the bank knew about
at the time, wasn’'t it?

A. Yes.

Q. And having reviewed that, came to the view
that this was compliant with the credit agreements?

A. Yes.

Q. And the bank certainly didn’t say to the
company, "Do not do this"?

A. We didn‘t have the ability to say that.

Q. Well, whether you had the ability oxr not, you
didn'ﬁ say'it?

A. - No.

NETWORK REPORTING & MEDIATION (416) 359-0305
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0. And the bank, as agent, provided discharges
on March 31, 20087

A. Yes.

Q. And just 1ooking at those discharges, they're
in Mr. Grant Sr.’'s Affidavit at tab D. We looked at them-
earlier. Those discharges specifically reference the Tax
Refﬁnd Purchase and Sale Agreement as of March 31, 2008
in the "re" line, don’'t they?

A. Yes.

Q. Can you provide wme, and I think this is
ﬁrobably captured by the earlier undertaking, but can you
provide me with either the email or the letter that
enclosed these discharges? |

MR. McELCHERAN: I will.
~-- UNDERTAKING

MR. SWAN: I think it’s probably captured, but no
sensé in. not being specific.

BY MR. SWAN:

Q. So looking at paragraph 7 of your Affidavit,
the bank, in fact, had no objection to the mannér in
which this agreement was structured, aid ie?

A. No, I don‘t think that’s -- we didn‘t have an
opinion one way or another. Our focus was solely that it
was in compliance with the credit agreement. We didn’t

have the ability to object to it, so.
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Q. Well, you at no point communicated any
objection to the company about this agreement?

\ A. That’s true.

Q. Now, in paragraph 8 of your Affidavit you
refer to an excerpt of certain pafts of the Credit
Agreement that may be relevant to the issues on this --
on this motion. Was it you that identified these four
elements that you thought were relevant 6r was it
somebody else?

For which purpose?

For the purpose of your Affidavit?

> o P

It was me.

Q. You Went through the agreement and identified
those four elements?

A. Yes.

Q. But you weren’t purporting to give a legal
opinion or anything like that?

A. No. 'I was just ildentifying areas that I
Ehink are relevant here.

Q. »2nd then in respect of paragraph 9, who
identified these elements of the agreement; did you do
that or did somebody else?

A. Do which?

Q. FPFor the purpose of your Affidavit, who

identified these elements at A through I of sub 9; was it
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you or was it somebody else?

A. I mean McCarthys was involved in drafting
this. I don’t recall if -- |

Q. Well, did you say, "I want to refer to these
eight or nine elements of the agreements" of aid someone
else sort of prepare that for’you and you looked at it?

A. It certainly was prepared and I looked at it.
I had opinion on it as to what should be included. I
don’t specifically recall which ones, if I specifically
said this is missing and I want to include it.

Q. Just take a look at paragraph (h), for
example, 9(h). It refers to the fact, or it says, that
the 6bligaﬁion to deliver the transfer was not secured
such that any loss suffered by Mr. Grant was an unsecured
claim against GFPI?

A. Correct.

Q. You’re not purporting to express a legal
opinion there, are you?

A. No. This is my interpretation of the
agreements.

Q. Right. But you’'re not a lawyer?

A. I am not a lawyer.

Q. aAnd it’s really for the court to decide what
is a secured and unsecured claim, isn’t it?

A. Agreed.
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MR. SWAN: Why don’'t we take a five-minute break.

--- Recess taken at 10:44 AM,

--- Upon resuming at 10:53 AM.

BY MR. SWAN:

Q. So as of March 31, 2008, the bank was content
with this Tax Refund Purchase and Sale Aéreement’
structure?

A. I don't knéw if that’s fair. The bank
believed the structure was in compliance with the credit
agreement.

Q. Right. And presumably the bank was not
unhappy that $20 million went intd the company as a fpfm
of cash flow? |

A. I think that the fact that $20 million was
necessary to be injected to maintain compliance with
covenants w%s a great concern for the bank.

Q. But the fact that it went in as opposed to
didn’t go in was something that the bank would haﬁe been
pleased with? |

A. Not necessarily.

Q. You’d rather that the money hadn’t gone in?

| A. I think at the time, you know, to be honést,
we might have been happier if the loan had simply been
repaid rather than, you know, if they were going to

default on it. ’

NETWORK REPORTING & MEDIATION (416) 359-0305

217
60



o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SEPTEMBER 25, 2008 BENJAMIN MONTGOMERY 55
274 Q. Aside from the loan being repaid, if the
options were status gquo no $20 million, status quo plus
20 million, you're happier with status gquo plus 520
‘million, presumably?
A. Not necessarily.
275 Q. Not necessarily?

A. If they breach a covenant and they have to
come back for waivers, I have the ability -- the lenders
may have an option to review pricing, to review other
terms of the facility.

276 Q. Anyway, you told me you didn’t object to it;
right?

MR. McELCHERAN: You didn’t object.

BY MR. SWAN:

277 Q. Didn’t object?

A. The bank did not object.

278 Q. Right. ILet’s move forward. In the fall of
2008, the company receives its 2008 tax refund and it
pays out approximately U.S. $10 million to Mr.-Grant.

The bank became aware that?

A. I don’t think we were ever advised.

279 Q But you expected that was going to happené
A. Yes.

280 Q And you knew that was the structure?
A Yes.
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Q. And then this mechanic of the 2009 closing
for January 2, ‘09 is coming up. And when did the bank,
TD Bank, became re-eéngaged in any issues concerning the
Tax Refund Purchase and Sale Agreement?

A. What are you -- can you explain "engaged" I
guess. |

Q. When did you next hear or to your knowledge
anyone in the bank next hear of any matter, issue or
otherwise concerning the Tax Refund Sale Agreement after
March of 20087?

A. When we got the notice from Peter Grant --
when Peter Grant filed the -—.what do you call.it?_ This.
(Indicating)

MR. McELCHERAN: The motion.

THE DEPONENT: Yes, when the motion was filed.

BY MR. SWAN:

Q. Maybe you’re taking my question too
1iterally; Did you have any involvement or any knowledge
of any issues involving the tax refund purchase and sale
agreement in the latter part of 20087

A. I think I need you to explain what you mean
by "issues."

Q. Well, did you do anything in the latter part
of 2008 that was in any way connected with this Tax

Refund Purchase and Sale Agreement?

NETWORK REPORTING & MEDIATION (416) 359-0305

219
b



N

10

11

12

13

14

15

16

17

18

10

20

21

22

23

24

25

292

293

294

295

296

297

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 58
anything more limited than that.

A. Okay.

0. When did you next -- after Maxch 31, 2008,
when did you next think about --
So you’re wondering --

Let me finish and then you can speak.

» o

Sure.

Q. When did you next think about or have any
involvement with_this agreement after Maxch 1, 20087?

A. Okay. So the clarification is helpful
because I think it’s -- I didn’t have any involvement but
T did start thinking about it in early February of 2008.
Nine, sorry, early February 20009. | '

Q. Nothing before then?

A. T think I started discussing it internally
with in my colleagues in February. I may have thought
about it prior to that.

Q. Were there any communications between the
company and the bank in December or January -- December
2008 or January 2009 that were in any'way connected with
the Tax Refund Purchase and Sale Agreement? |

A. Not that I'm aware.

Q. Could you look and advise me, and if there
were, prﬁduce them?

MR. McELCHERAN: Yes.
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A. No.

Q. And do you know to your‘kn0w1edge did'anyone
else in the bank do anything that was in ény way
connected with this Tax Refund Purchase and Sale
Agreement?

A. I'm not aware and I don‘t believe so.

Q. What about any other lenaers in the lending
syndicate?

A. I couldn’'t answer that. I'm not aware.

Q. So there are some emails that you have given

me in the very least in the early part of February,

Exhibit 27
A. Yes.
Q. Is an email from you to Bill O’ Connor?
A. Right.
Q. That -- dated February 10, 2009, that

provides Bill O’Connor with a summary of this Tax Refund

. Purchase and Sale transactions?

A. Yes.

Q. So obviously the issue surfaced again and
came into your consciousness, didn’t it?

A. Yeah, it surfaced internally. 8o I was
taking your question as being was I involved with
anything - yes, we were thinking about it internally.

Q. Okay. I didn’'t intend my question to suggest

NETWORK REPORTING & MEDIATION (416) 359-0305
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-~-- UNDERTAKING

BY MR. SWAN:

Q. And do you know anything about a request for
a discharge in late December or early Jan-- late December
2008 or early January 2009?

A. I know from our agent that no request was
ever received.

Q. Who told you that?
Ron Kowpak.

When did you learn that?

poo ¥

There’s an email included in the exhibits
here. _

Q. It.may be Exhibit 2.

A. Dated September the 10th where I asked Ron to
confirm that.

Q. September the 10th?

MR. McELCHERAN: Tt is the one that’s Exhibit 2,
I believe. |

THE DEPONENT: So this email Ron did confirm,
probably September 13th or 14th, somewhere in that area,
that he never did receive a request.

BY MR. SWAN:

Q0. I see. So looking at Exhibit 2, on February
10th, 2009, you asked Mr. O’Connor -- sorry, Mr. O’Connor

asked Mr. Kowpak to see if security was discharged, and

NETWORK REPORTING & MEDIATION (416) 359-0305°



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

304

305

306

307

308

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 60

Mr. Kowpak writes back to Mr. -O’Connor and copies you and

says -- this is again in Exhibit 2 -- by email February
10 -~

A. Yes.

Q. ~- 2009 that the only discharge was the one

from March of ’08 and he hadn’t received a request on the
09 to this point? o

A. Correct. BAnd he reconfirms that in
September. So subsequent to Eebruary 10th he had nof
received such a fequest.

Q0. Now, when did Mr. O'Connor become involved in

. the GFPI mattex?

A. January of 2009.

Q. And is he in a special department of the
bank?
He’s in the same department that I'm in.

Why did he become involved?

P o ¥

He has restructuring experience.

Q. And how did it come about that you prepared
this email to Mr. O’Connor on February 10th? What
preceded this email?

A. We were in the process of developing a
termsheet that would be used as a means, I guess, for the
First Lien Lenders to consider restructuring their credit

facilities to enable the company to continue to operate
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as a going concern.

Q. Keep your voiée up.

A. Yes.
Q. Who made that request of.you?
A. When I think of request, I think of an
official request. We never received any official request
to do that.

Q. This is a lower case "R" request?

A. Yes. So we were working with Peter Lynch

. primarily. That would be the primary.

Q. Was Hap Stephen involved? H-a-p
S-t-e-p-h-e-n.

MR. McELCHERAN: Yes, it’s p-h.

THE DEPONENT: Those would be the two primary
people that we were developing the term gheet with.

BY MR. SWAN:

Q. When did that process start either informally
or formally?

A. So informally talking about it.
Yes. ‘
January, I would say.

Middle January?

S

Probably middle, yes. Early to middle.
As far as putting a termsheet together, I'm going

by the date of these emails. I believe the first cuts to
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the termsheet would have been in early February.

Q. Can you look at Exhibit E to Mr. Grant’s
first Affidavit?

MR. McELCHERAN: Hang orm. "Eﬁ is...?

MR. SWAN: It’s an email from Mr. Lynch.

THE DEPONENT: Yes.

BY MR. SWAN:

Q. -- dated June 19th, 2009 and he deep briefly
described some facts?

| A. Right.

MR. McELCHERAN: Just so you know, Counsel, this
is clearly hearsay. It was prepared ‘09, June of '09.
So description here, it’s fine to aék‘him some questions

about whether he agrees or doesn't agree with statements

‘here, but in my point of view, without confirmation from

another source, I would have said this is hearsay. But
let’s -- with that qualification, ask away.:

MR. SWAN: You can, of course, take whatever
position you would like on the motion, and, indeed, we've
looked at a number of documents written by other people,
haven’'t we?

MR. McELCHERAN: Yes.

BY MR. SWAN:

Q. So, Mr. Lynch says:

"Following the end of the financial quarter in
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which the 2008 tax rebate transaction was closed,
the company and the agent received strong |
objections to the transaction from two of our
lenders who.felt that it should not have been
proceeded with nor the releases given by the
agent without the express consent of the lenders
themselves." [as read] ."

Do you know whether that in faét happened?

A. I am ﬁot aware.

Q. You don't know one way or the other?
A. No.
Q.

You told me earlier that your perspective was

that the consent of the  lenders and the syndicate wasn’t

required; right?

return.

A. In March of 2008 with respect to the 2008

Q. Keep your voice up. And he then, goes on to

~say in the next paragraph:

"The issue of executing the transfer of a portion
of the 2009 tax rebate to Peter Grant Sr. and the
discharge of security was discussed in Q1 2009 by
both myself, Mr. Lynch, and our CFO, Eric Davis,
with the first and Second Lien Agent. We were
advised that the agent would not provide the

discharges without the direct authority of the
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requisite number of First and Second Lien
Lenders." [as read]

What do you say about that?

A. I was not involved in those discussions.

Q. You had nothing to do with that? ,

A. No.

Q. But I take it you don’t have any information
to contradict that statement?

A. Correct.

MR. McELCHERAN: Well, the statement is a
statement made in June ‘09 by a person who is not ‘an
affiant, not under oath, describing discussion that
happened before in January or whenever,. some other time
in ’09. I‘object to its -- the documént itself as being
evidence.

Now, whether or not -- and we can take that
position on the motion oxr whatever, but the point is this
witness isn’t in a position to confirm either one of
those statements.

Q. You don't know one way or the other?

A. Whether the statement was made?

Q. Whether that happened. The statement was
made but -- made in this émail, but you don’t know
whether in fact this happened -- you don‘t know one way

or the other whether the agent would not provide the
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discharge without the direct authority of the requisite
number of First or Second Lien Lenders.

Do you know whether or not that happened?

A. I suspect he’s referring to a discuséion with
Bill O'Connor, but I was not party to those discussions.

Q. Do you know about that discussion?

A. Well, no, I don't.

Q. Have you been told about that discussion?

A. I do know from Bill that this -- that this
would have been our position.

0. What did Bill tell you in this regard?

A. That as -- you know, in order to -- in order

" to continue to support the company and, you know, put a

structure in place that would allow it to continue to
operate, Fhat the lenders would look for the 10 million
to remain in the company --

Q. Okay.

A. -- in order to induce the lenders to continue
to fund,‘or to céntinue to forebear, I guess, or continue
to re -- to restructure the credit facilities to allow it
to continue to operate.

0. But the sentence that we just referred to
says, "We were advised that the agent" --

A. Right.

Q. -- "would not provide" -- and the agent at

NETWORK REPORTING & MEDIATION (416) 359-0305



o

10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

332

333

334

335

336

337

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 66
that time, both agents, was the TD Bank?

A. Yes.

Q. The agent would not provide discharges

without the requisite direct -- the direct authority of

the requisite number of first and Second IlLien Lenders.

Did Mr. O’Connor tell you anything about that?

A. No.

Q. So you don’'t know whether that’s accurate one
way or the other?

A. I think it’s fair that Bill may have told him
that that’s TD’s position. Whether the agen£
specifically said that, I don‘t -- I have no idea.

Q. Okay. Well, the agent was TD? l

A. Yes. Sorry, I -- when I -- I typically think
of the agent itself as Mr. Kowpak, or his group.

Q. And you haven’'t spoken to Mr. Kowpak about
what he said in this specific context?

A. Well, other than that he’d never received a
request to release. | |

Q. Right. But about this specific issue about
not providing discharges without the requisite number of
First and Second Lien Lenders?

A. T haven't spoken to him about that.

Q. And indeed your view that you told me earlier

in the context of the March 2008 events was that the
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consent of any number of members of the syndicate wasn't
required; they weren’t entitled té a vote?

A. Yes.

Q. And this document then goes omn to say: "TD
Bank also indicated that in iﬁs position as one of the
First Lien Lenders it would not be supportive of the
request"? [as read]

A. Right.

Q. Now that’s something that you praobably do
know about?

A. That’s something the bank certainly -- TD, as
a lender, in the -- in putting together a termsheet, I
guess, or a set of terms, that the banks may coﬁsider'
amending their facilities to continue to allow ﬁhe
company to operate, you know, that the 10 million was
important, the company needed it from a ligquidity

perspective, and TD as a lender, you know, in order to

extend our term and to relax covenants, that is certainly’

one of the things we-wguld have looked for to -- would
have looked for the 2009 tax refunds to remain in the
company in.order to execute on the proposed termsheet.
Q. So, in effect, the bank was saying to the
company, "Don’t pay him the money"?
A. Well, the company was showing us that they

needed the money from a liquidity perspective and in
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their forecasts and budgets and in the termsheets we
providéd them, that was one of the terms that was --
keeping the 2009 tax refunds in the company was a
covenant within the proposed terms and...

Q. In effect, I think you say in your Affidavit

that the bank required the company to keep --

A. Yes.
Q. =-- the $10 million?
A. That was an express term in the -- or that

was a covenant in the draft termsheet.

Q. That was something the bank required the
company to do?

A. In the context of a restructuring.

Q. And --

A. So this is not in context as -- this is in
context if we go out and amend the credit facilities,
this is something that we look for to happen.

Q. But this sentence is a little bit different.

It says TD Bank also indicated that in its position as

one of the First Lien Lenders, it would not be supportive

of the request?

A. Yes.

Q. So the TD did not support the request that
the discharge be given?

A. I don’t recall ever getting a requesﬁ for a
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discharge. In fact, I know from the agent we never
did. |

MR. McELCHERAN: I think -- I’ve given ydu a lot
of liberty in cfoss—éxamining him about somebody else’s
hearsay statement, but you've got as far as I think you
can on that.

MR. SWAN: Well, I'm just using this as a point
of reference. I'm reaily interested in what his evidence
is.

THE DEPONENT: Yes.

BY MR. SWAN:

0. And that is the bank wanted the 10 million
bucks to stay in the company?. .

A. 1In the context of a restructuring, yes.

0. What about not in the context of a
restructuring?

A. I don’t think that matters one way oY
another. You know not in the context of restructuring,
there’s contracts in place that we, you know -- we
weren’t talking -- we were talking -- the discussion at
the time was with respect to a termsheet. 'Iﬁ wasn’'t with
respect to a request to release security on the 2009
taxes.

Q. Well, and in fact the bank wasn’t in a

position to -- or was it in a position to compel the
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company to retain the money?.

A. We were in a position to eompel them to the
extent that in order to éntice lenders to restructure the
credit facilities we thought it would be in their best
interests to keep it in company and, in fact, that is
what they were showing in their budgets as was needed.

Q. And that is ultimately what you required in
the straw man termsheet?

A. Yes, there was a covenant in the termsheet.

0. I think this is already covered by a prior
request. I asked you for correspondence and emails in
December ‘08, January.'oé, but I’‘d like to see whether
there are any communications in respect of the bank’s
position on providing a discharge in respect of the ‘09
refund?

MR. McELCHERAN: Well, the _- ves, we’ll give you
the undertaking. I just Want to be clear about it. The
communications regarding -- from the bank?

MR. SWAN: Well, exchange between the two of
them, bank and company or bank’s solicitors and
company .

MR. McELCHERAN: Regarding a request for a
discharge?

MR. SWAN: Yes. Well, in which the bank’s

position.
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(REPORTER’S NOTE: Telephone rings.)

MR.

MR.
and --
MR.
MR.
MR.
MR.
MR.
MR.
MR.
MR.
MR.
document or
monies, the
MR.
stuff about
MR.

MR.

SWAN: Go ahead.
Discussion off the record.

McELCHERAN: So the communications between TD

SWAN: Company.

McELCHERAN: Company, GFPI, or counsel --
SWAN: Or counsel.

McELCHERAN: Requesting or --

SWAN: Not requesting?

McELCHERAN: Not requesting --

SWAN: But dealing with.

McELCHERAN: Dealing with --

SWAN: Either partial discharge transfer
the bank’s position on whether it wanted the
$10 million, retained by the company.
McELCHERAN: Okay. Well, we have given you
the termsheet which says thaf.

SWAN: Yes.

McCELCHERAN: So bank’s position... And of

course we're talking about refunds that still haven't

been received; right?

MR.

SWAN: Yes.

- -~ UNDERTAKING

BY MR. SWAN:
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Q. So you had told me earlier, Mr. Montgomery,
that there were informal discussions in -- starting at
some point in January of 2009 that Mr. Lynch might have
been involved in, that Mf. Stephen might have been
involved in. Dé you recall being part of any of those
discussions?

A. Yes.

Q. BAnd was the tax refund discussed in any of

those January ‘09 discussions?

A. No.

Q. It was not?

A. No.

Q. How did it arise internally at the bank?
A. I was preparing the draft termsheet.

Q. Yes?

A. I thought about the issué and -- I thought

about the issue, I put in a negative covenant that it
remain in there, and we provided that termsheet. Bill
and I were preparing that termsheet. That termsheet was
provided to Hap Stephen and Peter Lynch.

After the term sheet was provided, I don't recall
ever having any discussion on it.

Q. Now, looking at Exhibit 2 again, Exhibit 2
doesn’t reference a termsheet. So does this email of

February 10 --
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A. Yes.
0. Does that predate your preparation of a draft
termsheet?
A. No. This would have been -- at the time T

was preparing the termsheets, Bill had not been involved

in -- had no knowledge of the issue.
Q. "The issue" being the tax refunds?
A. "The issue" being the tax refunds. So to

give him some background, I sent him this email to give
him some insight as to why I was putting that negative
covenant into the termsheet. '

Q. Now, you say in this email, "I didn’t --" I‘'m

looking at the one that was sent at 4:22 p:m, on February

10, 20097
| A. Yes.
Q. You say in the email: "I didn't bring it up
on the call because not sure if Hap knows about it." [as
read] |

What does that mean?

A. I wasn’t aware of whether Hap was aware of
this structure or -- it had never been discussed
before.

Q. The tax refunds?

A. The tax refunds had never been discussed in

any discussions, so I didn’t -- this is mentioned in the
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context that we didn’t talk about it on the call but I
was going to put it in the termsheet.

Q. And what was the call?

A. There were several calls, I guess, to discuss

terms on which the lenders may look to -- or that TD,

anyway, may be supportive of amending the credit
facilities, and then take that out to the other lenders
as a basis for which everybody would --

Q. So why didn’t you want td bring up this tax
refund issue about Hap Stephen?

A. I didn’‘t know if he knéw anything about it.

Q. So whét? .

A. The context was I was just going to stick it
in the termsheet and see how they reacted.

Q. Why? Why did you decide to do that?

A. I wasn’t sure if it was an issue or not.
We’d find out if it was an issue after we gave them the
termsheet and it never was discussed after that.

Q. And you say: "If we restructure, we would

want to make sure that the shareholders do not take this

payment -- take payment on this deposit®? [as read]
A. Right.
Q. Was that your -- did you instigate that
thought?
A. Yes.
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369 Q. That was your decision?
A. Yes.
370 Q. And prior to writing it in this email, had

you discussed it with Mr. O’Connor or Mr. Scott?
A. Mr. Scott was not involved with the file at
this time. Just Mr. O’Connor.
T had talked about it with Bill probably just
prior to éending him this email, told him of the issue.
The point of this email was to give him some
background on the structure.
371 0. Well, you gave him some background on the

structure but you also made a clear suggestion,

proposals?
A. Yes.
372 0. Two things: You didn’t want to raise it with

Hap Stephen because you thought it would be better to
deal with this just by putting it in the termsheet;
right? | '
' A. Right.

373 o 0. Bnd, two, you wanted to communicate to Bill
O' Connor that in your view --

A. Yes.

374 Q. -- the bank should insist that this stay in

the company, this 10 million bucks?

A. In the context of a restructuring, yes.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. And if you would look at another document
that you provided for me --
A. Yes.
Q. -- the substantive part of which is a
February 12, 2009 email from Bill O’'Connor --
Yes.
-- to Glen Gibson and Adam Newman?
Yes.

And you received a copy as well?

P o ¥ o ¥

Yes. Okay.

MR. McELCHERAN: This is the February 12, ‘09?

MR. SWAN: February 12, ‘09. |

'BY MR. SWAN:

Q. February 12, ‘09, 2:25 p.m. from Mr. O’Connoxr
to others.

And Mr. Newman and Mr. Gibson are?

A. So Mr. Gibson, wé’ve already talked about his
role. He'’'s a managing director at TD Securities and he’s
head of credit origination.

Mr. Newman is also a managing director of TD
Securities and he heads credit management. Both credit
origination and credit management are subsets of
corporate credit.

Q. And who is Grant Wice, W-i-c-e?

A. Grant Wice is managing director at TD
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Securities. At the time he was -- he was who I would be
reporting to at the time. |

Q. And the context of this is an outline of a
structure leading to a termsheet?

A. Yes.

Q. And on the third page I see that'ﬁhere is a
reference to the tax refunds, although it says 20 million
instead of 10 million?

A. Right.

Q. 1Is there any other referenceé to that tax-
refund issue in here? I didn't see one but perhaps you
can have a look.

A. Do you want me to look right now?

Q. Yes, please.

A. Sure. That is the only reference I see to
it, to the tax refunds.

Q. Let’s mark that email chain -- really, it’s
just one email, in effect, as Exhibit 3. It’s the email
of February 12, 2009 at 2:25 p.m. from Mr. O’ Connor.

EXHIBIT NO. 3: Email dated February 12, 2009 at
2:25 p.m. from Mr. O'Connor.

BY MR. SWAN:

Q. All right. Moving'from February 12, you've
provided another email from Mr. O’Connor, this time to

Hap Stephen at Stonecrest Capital, and you received a
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copy of this dated February 20, 2009.

Mr. McElcheran, are we getting into a level of
detail that this is a document that you would prefer to
request be sealed?

MR. McELCHERAN: Let me just see -- because I
haveﬁ’t located -- February 20, okay, got it.

Okay, so February 20 attaches the draft
termsheet.

. THE DEPONENT: I think this would -- the prior
email would also fall into that category, too.

MR. McELCHERAN: Exhibit 3 as well. |

MR. SWAN: Okay. _

MR. McELCHERAN: Okay. So the -- just to state
it on the record, counsel have discussed this point. We
had specifically not included the termsheet, which -- and
digcussions around'the restructuring because of the
potential effect it might have on ongoing marketing
activities that the company is gding through as being
potentially prejudicial, and that we will be seeking an -
order sealing Exhibits 3 -- any exhibits which relate to
that, to the termsheet, and the terms of the termsheet.

MR. SWAN: And just so that I -- I don’t have any
instructions on any of this, so I'm hearing what you're
saying and I’'ll go away and do something reasonablé.

MR. McELCHERAN: Yes. Well, on that basis we
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have brought them for production.

BY MR. SWAN:

Q.. And is the document attached to the February
20, ‘09 email really the first draft of a new
termsheet?

A. I’'d have to check my email to know for sure.
I suspect it is -- the first draft provided to the
company .

Q. A11 right. Let’s mark that then as Exhibit
4. Exhibit 4 is an email. The substantive part of it is

an email from Bill O’ Connor dated February 20, 2009, at

. 10:43 a.m.

EXHIBIT NO. 4: Email from Bill O’Connor.détea
February 20, 2009, at 10:43 a.m.

BY MR. SWAN:

0. And did you have discussions with other
members of the lending syndicate about this termsheet?

A. Not this particular draft but a final version
of the termsheét.

Q. And did you have discussions with other
members of the lending syndicate with resbect to the
treatment of the 2009 tax refund?

A. No.

Q. You had no discussions with them?

A. It was never raised as an issue.
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Q. By any of the lenders?

A. Not -- a termsheet -- a termsheet that was
substantially similar to this was eventually provided to
the other lenders. That termsheet was diécuséed but the
tax -- I don’t recall the taxes being specifically
discussed. |

Q. The tax refund?

A. Right. The covenants in the termsheet that
addressed the taxes.

Q. All right. I don’'t want to clutter up the
record with all kinds of unnecessary paper. If there is
any communications or correspondenCe.with the other
lenders in which there is reference made to the Tax
Refund Agreement or the tax refund ip the context of the
termsheet discussions, I'd like tolsee those.

A. So that would consist of a notice from the --
it would have been that the term sheet provided, but we
can provide the final term sheet that was provided. I
think I'm fairly confident that that would be the only
reference or the only reference to the taxes and anything
provided to lenders.

MR. McELCHERAN: You need to speak louder.

For the puipose of the undertaking, just so we’'re
clear, from the -- there is, in fact -- and the client

probably knows this, there’s a -- maybe not -- there’s an
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interlink site where this document is posted. So that we
can -- we’ll certainly produce the note that advised
lenders of that posting and any other correspondence in
relation to the termsheet from the other lenders
specifically in relation to this point.

If it doesn’t relate to this point, we won’'t do
sO.
- -~ UNDERTAKING

BY MR. SWAN:

0] You don’t recall any discussion?

A. I don’t recall any discussion.

Q Or communication?

A Or communication;

Q. All right. And I would ask you to produce to
me the final termsheet? .

MR. McELCHERAN: It’s attached to én email that’s
included in this group.

THE DEPONENT: Now, what we have here -- we can
produce it as an attachment to this email.

BY MR. SWAN:

Q. Which one is that?

MR. McELCHERAN: This is the one that’s dated --
there’s an exchange between Peter Lynch and Bill O'Connoxr
that takes place on March 16th, and the attachment is not

inciluded with the email that I have here, which is the --
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which is the difficulty I'm haﬁing at the moment.

THE DEPONENT: But I can dig it up.

MR. McELCHERAN: But we’ll undertake to produce
it.

-~- UNDERTAKING

MR. McELCHERAN: So I think I gave you the email
dated March 1le6th, ‘09?

MR. SWAN: Yes, I do have an attachment to the
one that -- to that email.

MR. McCELCHERAN: Maybe I'm --

MR. SWAN: But it doesn’t have the look of a
final document because it includes all of the. --

MR. McELCHERAN: All the marking on the left.

MR. SWAN: Black line or the red line.

THE DEPONENT: We can produce the one that was
put on Interlink; so that would -- we’ll be able to get
that to you.

BY  MR. SWAN:

Q. Can you have a look at this copy though? I
presume that it’s close to a final one for the purpose of
asking a couple of questions?

A. Yes.

Q. So in respect of the termsheet -- and this
wags ultimately signed, this termsheet?

A, I don’‘t recall if it was signed. It was
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agreed to by Peter Lynch. I don’t believe he signed it.

MR. McELCHERAN: The term sheet doesn;t provide
for a signature.

BY MR. SWAN:

Q. It was agreed to though?

A Yes.

Q. On behalf of the bank?

A Sorry?

Q Oon behalf of the bank it was agreed to as
well?

A. It’s just a,draff summary of terms and
_conditions. There’s nothing --

Q. But it was one that the bank was prepared to
proceed upon?

A. Subject to credit approval.

0. And undér the negative covenants in this
copy, covenant 9 is a prohibition on répayment of the
U.S. 510 million deposit against the sale of any portion
of the 2009 tax refund.

So to put that in every-day language --

A. Yes.
0. ~-- the bank was requiring -- I think you say
this in your Affidavit -- the bank was requiring that the

company not transfer that tax refund to Mr. Grant?

A. Again, this term sheet was not subject to
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credit approval. So the bank was not requiring anything.

We were signalling that if we were to agree to
amend our credit facilities, that this is gsomething that
TD, as a lender, would look for.

Q. You weren’t just signalling it. You were
saying you required it?

A. We required, yes, we required that in
connection with a restructuring of the credit facilities.
But we were not credit-approved yet on this.

Q. And were you ultimately credit-approved?

A. It never got that far because the syndicate
-- once it was posted to Interlinks, it didn‘t really get
too far with the syndicate. .

Q. The syndicate said no?

A. No, they never said yes or no. It’'s just
other events unfolded that ultimately led to the filing.
But the broad restructuring of the cfedit
facilities that this term sheet contemplated, we never

got too far on that other than this termsheet.

Q. Can you look at your Affidavit for a
moment?

A. Sure.

Q. - Paragraph 13 and 14, just take a moment to
read that.

You’re not intending to express a legal opinion

NETWORK REPORTING & MEDIATION (416) 359-0305
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there, are you?

A. No. This is my own opinion.

Q. I may have covered this off, but I‘d like to
ensure that I have any correspondénce between the TD Bank
either in its capacity as agent or in its capacity as
lender and any other members of the lending syndicate in
respect of the Tax Refund Agreement or the tax refund,
whether in the context of the termsheet or oﬁherwise?

MR. McELCHERAN: Okay. Well, that’'s -- can you
give me your parameters on time? Because it’s going --
looking at every file is -- it’s over a two-year
period.

MR. SWAN: Let’s say from November ‘08 to the
present.

MR. McELCHERAN: November ‘08 to present. Okay.
--- UNDERTAKING

MR. McELCHERAN: I‘m going to make an exception
to that. I thiﬁk the present is too long because it
includes the time privilege period while the litigation
is going on up to the time of your motion being served.

MR. SWAN: That’s fine. Well, or if there are --
I see what you’re saying, there may be litigation
privilege.

MR. McELCHERAN: Right.

MR. SWAN: Up to the time the motion is served.

NETWORK REPORTING & MEDIATION (416) 359-0305
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BY MR. SWAN:

Q. You were obviously watching GFPI's financial
position through to this period?

A. Yes.

Q. And one of the factors that impacted on the
company was a significant downturn in the U.S.-housing
market, wasn’‘t it?

A. That'’s correct.

0 And the Canadian housing market?

A. To a lesser degree, yes.

0 But significantly a significant downturn in
the U.S8. housing market had a serious impact on the

company’s fortunes, didn’t it?

A. Well, I think three things did. One was the .

downturn in the housing market. The other was the --
there was major cost overruns on the mills being
constructed. And the third thing was, in hindsight, was
our borrower was financing, you know, what we’ve come to
call the non-core assets.

~Q. Well, the non-core assets were approved and
under way at the time the First Lien Agreement was
signed; right?

A. We weren’t aware of their existence until
early this year.

Q. You weren’'t aware of their existence. Did

NETWORK REPORTING & MEDIATION (416) 359-0305
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you not --

A. Sorry. We weren't aware that our borrower
was paying for them.

Q. Did you not do due diligence before you
undertook the loan?

A. We did.

Q. In any event, the downturn in the U.S.
housing market was a significant factor, wasn’t it?

A. It was.

Q. 1Is there some reason you don’t mention that
in youxr Affidavit?

A. T think that’s already mentioned in the
Affidavit from -Mr. Grant. 2nd I don’t deny that the
downturn in the housing market was a major contributor;
my point is that it was not the only contributor.

Q. It was "the" major contributor, wasn’t it?

A. No. It was "a" major contributor, not "the"
only.

Q. Not the only. "The" major contributor.
"The' most significant factor?

A. No, not necessarily. If there hadn’t been
cost overruns on the mills and our borrower had not paid
for the non-core assets, I'm not sure that they would
have filed. They may have had sufficient liquidity to

continue operating.
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Q. You haven’t done that calculation, have
you?
It’s pretty subjective. .

You haven’t done it, have you?

R

I have not done it, no.

Q. You make reference in your Affidavit to a
"straw man termsheet," and you might just tell us so the
court knows what a "straw man" termsheet is?

A. Sure. It was a termsheeﬁ that the company
provided to Goldman Sachs as aiset of terms and
conditions that potential -- Goldman Sachs was mandated
to raise equity or capital, and in order. to entice an
inVestor to put capital into the business, they would
have needed existing lenders to consent to a set of
amendments.

And this was -- the gtraw man termsheet is
effectively a summary of terms and conditions that they
should think -- you know, that might be a good indication
of where the First Lien Lenders might look to do in order
to agree to amendments to thé credit agreemént.

Q. Looking again at your Affidavit page 7,
paragraph 23, you refer to Mr. Grant expressly obtaining
no, legal or beneficial interest in the refund. Again,
you’re not meaning to express a legal opinion, are you?

A. Correct. That’s my own opinion.
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428 Q. 2And you’re not a laWyer?
A. I am not a lawyer.
429 Q. And you have no legal training?

A. T have no legal training.

430 Q. And the same is true in fespect to paragraph
24, isn’t it?

A. That’s correct. This is based on my own
Ainterpretation of the credit agreements and related
documentation.

431 Q. In paragraph 25, you say:

"The fact that no transfer was delivered was not

inadvertent or accidental. It was deliberate and

a necessary step to preserve cash as the business

struggled with tight liquidity." [as read]

A. Mm-hmm.

432 Q. You use "deliberate" to refer to whose
actions there?

A. The company’s.

453 Q. And you say it was a necessary step. Did you
think 1t was a necessary step?

A. Yes.

434 Q. You then say --

A. I also believe the company thought it was a
necessary step.

435 Q. Did you ask them?

NETWORK REPORTING & MEDIATION (416) 359-0305
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No.

That’s just your own speculation?

» o P

Yes.

Q. And you say: "Mr. Grant as the CEC and a
member of the board must have participated in a decision
not to complete the transfer"? [as read] ?

I take it you’ve never been to a GFPI board

-meeting?

A. I have not.

Q. And you were not present when Mr. Grant had
any involvement in any such decision?

A. No, I was not.

Q. And this is pure speculation on your part,
isn’t it?

A. Yes.

Q. And Mr. Grant in hig Affidavit says that he

did not participate and consent to such a decision, and

‘'you have nothing‘to suggest otherwise, do you?

A. No.
_ MR. SWAN: Those are all of my questions, subject
to the fulfillment to the undertakings.
MR. McELCHERAN; I have only one tidy-up thing.
I'm not sure that we marked the termsheet that was
referred to in testimony.

MR. SWAN: Why don’t we do that then.
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MR. McELCHERAN: And I don’t have any questions.

.MR. SWAN: So while we’re still on the record,
just to facilitate this, I have no idea how much material
you’re going to produce. I ask you to produce it as
quickly as you can.

MR. McELCHERAN: Yes.

MR. SWAN: It may not be necessary to put
everything in the record.

MR. McELCHERAN: Agreed.

MR. SWAN: So why don’t we’deal with that when we
see what is there.

MR. McELCHEERAN: Okay. What I'm going to do --
fair enough. Aand we’li do that between counsel; select
what will -- on the basis that I‘ve done my -- you know,
I think that there has to be an agreement, I think( about

what goes in and what doesn’t go in.

You’'ve asked us for productions to produce, and I-

think at that point I think relevance should be the

determination, rather than whether we like it or don’t

like it. But that’s a discussion we can have later.

What I'm going to do with the termsheet for the
moment, because this particular is mentioned in the
transcript, I just want -- the one we’re showing here has
got some markings on the side of it. It appears not to

be the final draft. So I’1ll mark it Exhibit A and what

NETWORK REPORTING & MEDIATION (416) 359-0305
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we’ll do is part of our productions will include the one
that was attached to that émail.

EXHIBIT A: Termsheet with Markings on Side.

MR.'SWAN: I guess the one other thing T shbuld
raise is, as I haven't seen what you're going to produce,
it's'possible that you might produce a document that
requires a question, a ﬁollow—up question.

MR; McELCHERAN: Yes.

MR. SWAN: Hopefully we could do that in writing.
Aﬁother alternative is by teleconference or video
conference, if we need to.

You’ll be in Vancouver next week?

MR. MONTGOMERY: Yes.

MR. SWAN: So let’s just leave it at that.

Thank you.

MR. McELCHERAN: That’s acceptable to me as well.

--- WHEREUPON THE EXAMINATION ADJOURNED AT 12:00 NOON.

I HEREBY CERTIFY THE FOREGOING
to be a true and accurate
transcription of my shorthand notes
taken to the best of my skill and ability.

Asw b=, ~

KAHRINE MCMENEMY,
Computer ~Aided Transcrlptlon
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