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Indalex Ltd., Re
In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended

And In the Matter of a Plan of Compromise or Arrangement of Indalex Limited, Indalex Holdings (B.C.) Ltd.,
6326765 Canada Inc. and Novar Inc. (Applicants / Respondents)

Ontario Court of Appeal
J.C. MacPherson, E.E. Gillese, R.G. Juriansz JJ.A.
Heard: November 23-24, 2010
Judgment: April 7, 2011
Docket: CA C52187, CA C52346

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Proceedings: reversing Indalex Ltd, Re (2010), 2010 CarswellOnt 893, 2010 ONSC 1114, 79 C.C.P.B. 301
(Ont. S.C.J. [Commercial List])

Counsel: Andrew J. Hatnay, Demetrios Yiokaris for Appellants, Former Executives

Darrell L. Brown for Appellants, United Steelworkers

Mark Bailey for Superintendent of Financial Services

Hugh O'Reilly, Adam Beatty for Intervenor, Morneau Sobeco Limited Partnership

Fred Myers, Brian Empey for Sun Indalex Finance, LLC

Ashley Taylor, Lesley Mercer for Monitor, FTT Consulting Canada ULC

Harvey Chaiton, George Benchetrit for George L. Miller, the Chapter 7 Trustee of the Bankruptcy Estates of the

US Indalex Debtors

Subject: Insolvency; Estates and Trusts; Family; Property; Corporate and Commercial; Civil Practice and Pro-
cedure; International

Bankruptcy and insolvency --- Property of bankrupt — Trust property — Miscellaneous
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Pensions — Debtor company entered protection in United States and in Canada under Companies' Creditors Ar-
rangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold —
Monitor held funds in reserve due to unresolved claims — Debtor company was administrator of pension plans
for its employees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of
salaried and executive pension plans — Salaried plan had been wound up, executive plan had not — Pension
plans were underfunded — Pension claimants unsuccessfully brought motion for order that reserve fund was
subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge held debtor in possession
lenders (DIP lenders) had priority over pension claimants — CCAA judge held neither pension was subject to
deemed trust — Pension claimants appealed orders of CCAA judge — Appeals were allowed — Pension benefi-
ciaries had priority over DIP lenders with respect to reserve fund -—— CCAA judge erred in holding that no
deemed trust existed with respect to salaried plan — Debtor company owed amounts required under s. 75 of
Pension Benefits Act (PBA) to rectify deficiency (deficiency amount) in salaried plan as of date of wind-up —
Debtor company was deemed to hold in trust amount required to satisfy deficiency pursuant to s. 57(4) of PBA
— It was unnecessary to decide whether deemed trust applied to deficiency in executive plan.

Bankruptcy and insolvency --- Property of bankrupt — Pension funds

Trusts — Debtor company entered protection in United States and in Canada under Companies' Creditors Ar-
rangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold —
Monitor held funds in reserve due to unresolved claims — Debtor company was administrator of pension plans
for its employees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of
salaried and executive pension plans — Salaried plan had been wound up, executive plan had not — Pension
plans were underfunded — Pension claimants unsuccessfully brought motion for order that reserve fund was
subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge held debtor in possession
lenders (DIP lenders) had priority over pension claimants — CCAA judge held neither pension was subject to
deemed trust — Pension claimants appealed orders of CCAA judge — Appeals were allowed —— Pension benefi-
ciaries had priority over DIP lenders with respect to reserve fund — CCAA judge erred in holding that no
deemed trust existed with respect to salaried plan — Debtor company owed amounts required under s. 75 of
Pension Benefits Act (PBA) to rectify deficiency (deficiency amount) in salaried plan as of date of wind-up —
Debtor company was deemed to hold in trust amount required to satisfy deficiency pursuant to s. 57(4) of PBA
— It was unnecessary to decide whether deemed trust applied to deficiency in executive plan.

Pensions --- Administration of pension plans — Administrators, trustees and custodians — Fiduciary duties —
Miscellaneous

Whether fiduciary duties owed -— Debtor company entered protection in United States and in Canada under
Companies' Creditors Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans
— Assets were sold — Monitor held certain funds in reserve due to unresolved claims — Debtor company was
administrator of pension plans for its employees — Applicant pension claimants claimed reserve funds were
held in trust for beneficiaries of salaried and executive pension plans — Salaried plan had been wound up, exec-
utive plan had not — Pension plans were underfunded — Pension claimants unsuccessfully brought motion for
order that reserve fund was subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge
held debtor in possession lenders (DIP lenders) had priority over pension claimants — CCAA judge held neither
pension was subject to deemed trust — Pension claimants appealed orders of CCAA judge — Appeals were al-
lowed — Pension beneficiaries had priority over DIP lenders with respect to reserve fund — Debtor company,
as administrator of pension plans, owed fiduciary duty to plans' members and beneficiaries at common law and
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by virtue of s. 22(1) of Pension Benefits Act (PBA) — Beneficiaries relied on administrator to ensure plan and
fund were properly administered — Subsection 22(4) of PBA prohibited administrator from knowingly permit-
ting its interest to conflict with its duties in respect of pension fund.

Pensions --- Administration of pension plans — Administrators, trustees and custodians — Fiduciary duties —
Liabilities for breach

Debtor company entered protection in United States and in Canada under Companies' Creditors Arrangement
Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold — Monitor held
certain funds in reserve due to unresolved claims — Debtor company was administrator of pension plans for its
employees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of salaried
and executive pension plans — Salaried plan had been wound up, executive plan had not — Pension plans were
underfunded — Pension claimants unsuccessfully brought motion for order that reserve fund was subject to
deemed trusts in favour of pension plans' beneficiaries — CCAA judge held debtor in possession lenders (DIP
lenders) had priority over pension claimants — Pension claimants appealed orders of CCAA judge — Appeals
were allowed — Constructive trust was imposed on reserve funds in favour of pensions' beneficiaries — Debtor
company breached its fiduciary obligations as administrator of pension plans during CCAA proceedings — Pen-
sions' beneficiaries were not part of negotiations for DIP financing or sale of assets — Appropriate remedy for
breach of fiduciary duty was to give pensions' deficiencies priority to reserve funds over DIP lenders — Without
proprietary remedy, plans' beneficiaries had no meaningful remedy.

Pensions --- Administration of pension plans — Administrators, trustees and custodians — Miscellaneous

Conflict of interest — Debtor company entered protection in United States and in Canada under Companies'
Creditors Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets
were sold ~— Monitor held funds in reserve due to unresolved claims — Debtor company was administrator of
pension plans for its employees — Applicant pension claimants claimed reserve funds were held in trust for be-
neficiaries of salaried and executive pension plans — Pension plans were underfunded — Pension claimants un-
successfully brought motion for order that reserve fund was subject to deemed trusts in favour of pension plans'
beneficiaries — CCAA judge held debtor in possession lenders (DIP lenders) had priority over pension
claimants — Pension claimants appealed orders of CCAA judge — Appeals were allowed — Pension benefi-
ciaries had priority over DIP lenders with respect to reserve fund — Subsection 22(4) of Pension Benefits Act
(PBA) prohibited administrator from knowingly permitting its interest to conflict with its duties in respect of
pension fund — Debtor company's corporate duty was to act in best interests of corporation — Debtor com-
pany's duty as administrator was to act in best interests of plans' beneficiaries — Debtor company allowed its
corporate interests to conflict with its administrator's duties during CCAA proceedings — Appropriate remedy
for breach of s. 22(4) of PBA was to impose constructive trust on reserve funds in favour of pensions' benefi-
ciaries.

Bankruptcy and insolvency --- Practice and procedure in courts — Appeals — Miscellaneous

Collateral attack doctrine — Debtor company entered protection in United States and in Canada under Compan-
ies' Creditors Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets
were sold — Monitor held funds in reserve due to unresolved claims — Debtor company was administrator of

pension plans for its employees — Applicant pension claimants claimed reserve funds were held in trust for be-
neficiaries of salaried and executive pension plans — Pension plans were underfunded — Pension claimants un-
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successfully brought motion for order that reserve fund was subject to deemed trusts in favour of pension plans'
beneficiaries — CCAA judge held debtor in possession lenders (DIP lenders) had priority over pension
claimants — CCAA judge held neither pension was subject to deemed trust — Pension claimants appealed or-
ders of CCAA judge — Appeals were allowed — Pension beneficiaries had priority over DIP lenders with re-
spect to reserve fund — Pension claimants' motions were not impermissible collateral attack on previous orders
in CCAA proceedings — Pension claimants followed CCAA process designed to resolve their claims — Sale
approval order acknowledged deemed trust issue in that it required enough proceeds to be held in reserve to sat-
isfy deficiencies in plans — Pension claimants brought their claims promptly — There was no other effective
means for pension claimants to assert claims to deemed trust other than by bringing their motions.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — "Come-back" clause

Debtor company entered protection in United States and in Canada under Companies' Creditors Arrangement
Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold — Monitor held
funds in reserve due to unresolved claims — Debtor company was administrator of pension plans for its employ-
ees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of salaried and ex-
ecutive pension plans — Pension plans were underfunded — Pension claimants unsuccessfully brought motion
for order that reserve fund was subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge
held debtor in possession lenders (DIP lenders) had priority over pension claimants — CCAA judge held neither
pension was subject to deemed trust — Pension claimants appealed orders of CCAA judge — Appeals were al-
lowed — Pension beneficiaries had priority over DIP lenders with respect to reserve fund — Pension claimants'
motions were not impermissible collateral attack on previous orders in CCAA proceedings — Pension claimants
followed CCAA process designed to resolve their claims — Initial CCAA order permitted any interested party
to apply to CCAA court to vary initial order in come-back clause — Pension claimants relied on come-back
clause to ask that super priority charge be varied so their claims could be recognized — There was no other ef-
fective means for pension claimants to assert claims to deemed trust other than by bringing their motions.

Bankruptcy and insolvency --- Administration of estate — Sale of assets — Miscellaneous

Distribution of proceeds — Debtor company entered protection in United States and in Canada under Compan-
ies' Creditors Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets
were sold — Monitor held funds in reserve due to unresolved claims ~— Debtor company was administrator of
pension plans for its employees — Applicant pension claimants claimed reserve funds were held in trust for be-
neficiaries of salaried and executive pension plans — Salaried plan had been wound up, executive plan had not
— Pension plans were underfunded — Pension claimants unsuccessfully brought motion for order that reserve
fund was subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge held debtor in pos-
session lenders (DIP lenders) had priority over pension claimants — Pension claimants appealed orders of
CCAA judge — Appeals were allowed — Amounts required to rectify deficiencies in both pension plans were
paid from reserve fund first — Constructive trust was imposed on reserve funds in favour of executive plan's be-
neficiaries — Reserve funds were subject to deemed trust with respect to deficiency amount in salaried plan,
pursuant to s. 57(4) of Pension Benefits Act (PBA) — Deemed trust had priority over other creditors pursuant to
s. 30(7) of PBA — Constructive trust was appropriate remedy for debtor company's breach of fiduciary duty as
plans' administrator — Without proprietary remedy, plans' beneficiaries had no meaningful remedy.

Personal property security --- Priority of security interest — Security interests versus other interests — Under
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provincial law — Statutory and deemed trusts

Companies' Creditors Arrangement Act — Debtor in possession creditor versus pension plan beneficiaries —
Debtor company entered protection in United States and in Canada under Companies' Creditors Arrangement
Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold — Monitor held
certain funds in reserve due to unresolved claims — Debtor company was administrator of pension plans for its
employees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of salaried
and executive pension plans — Pension plans were underfunded — Pension claimants unsuccessfully brought
motion for order that reserve fund was subject to deemed trusts in favour of pension plans' beneficiaries —
CCAA judge held debtor in possession lenders (DIP lenders) had priority over pension claimants — CCAA
judge held neither pension was subject to deemed trust — Pension claimants appealed orders of CCAA judge —
Appeals were allowed — Pension beneficiaries had priority over DIP lenders with respect to reserve fund —
Constructive frust was imposed on reserve funds in favour of executive plan's beneficiaries — Reserve funds
were subject to deemed trust with respect to deficiency amount in salaried plan, pursuant to s. 57(4) of Pension
Benefits Act (PBA) — Deemed trust had priority over other creditors pursuant to s. 30(7) of PBA — CCAA
court had authority to grant super-priority charge to DIP lenders that had effect of overriding PBA but did not do
so in this case.

Bankruptcy and insolvency --- Priorities of claims — Preferred claims — Wages and salaries of employees —
Creation of statutory trust

Pension plans — Debtor company entered protection in United States and in Canada under Companies' Creditors
Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold —
Monitor held certain funds in reserve due to unresolved claims — Debtor company was administrator of pension
plans for its employees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries
of salaried and executive pension plans — Pension plans were underfunded — Pension claimants unsuccessfully
brought motion for order that reserve fund was subject to deemed trusts in favour of pension plans' beneficiaries
— CCAA judge held debtor in possession lenders (DIP lenders) had priority over pension claimants — CCAA
judge held neither pension was subject to deemed trust — Pension claimants appealed orders of CCAA judge —
Appeals were allowed — Pension beneficiaries had priority over DIP lenders with respect to reserve fund —
Constructive trust was imposed on reserve funds in favour of executive plan's beneficiaries — Reserve funds
were subject to deemed trust with respect to deficiency amount in salaried plan, pursuant to s. 57(4) of Pension
Benefits Act (PBA) — Deemed trust had priority over other creditors pursuant to s. 30(7) of PBA — CCAA
court had authority to grant super-priority charge to DIP lenders that had effect of overriding PBA but did not do
so in this case.

Bankruptcy and insolvency --- Bankruptcy and insolvency jurisdiction — Constitutional jurisdiction of Federal
government and provinces — Paramountcy of Federal legislation

Debtor company entered protection in United States and in Canada under Companies' Creditors Arrangement
Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets were sold — Monitor held
funds in reserve due to unresolved claims — Debtor company was administrator of pension plans for its employ-
ees — Applicant pension claimants claimed reserve funds were held in trust for beneficiaries of salaried and ex-
ecutive pension plans — Pension plans were underfunded — Pension claimants unsuccessfully brought motion
for order that reserve fund was subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge
held debtor in possession lenders (DIP lenders) had priority over pension claimants — CCAA judge held neither
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pension was subject to deemed trust — Pension claimants appealed orders of CCAA judge — Appeals were al-
lowed — Pension beneficiaries had priority over DIP lenders with respect to reserve fund — Constructive trust
was imposed on reserve funds in favour of pension claimants — Reserve funds were subject to deemed trust
with respect to deficiency amount in salaried plan, pursuant to s. 57(4) of Pension Benefits Act (PBA) —
Deemed trust had priority over other creditors pursuant to s. 30(7) of PBA — CCAA court had authority to grant
super-priority charge to DIP lenders to override PBA but did not do so in this case — There was no finding of
paramountcy made in proceedings — Valid provincial laws, such as PBA, continued to operate — Super-prior-
ity charge did not override PBA deemed trust.

Estates and trusts --- Trusts — Constructive trust — Gains by fiduciaries

Breach of fiduciary duty — Debtor company entered protection in United States and in Canada under Compan-
ies' Creditors Arrangement Act (CCAA) — Debtor company secured debtor in possession (DIP) loans — Assets
were sold — Debtor in possession lenders (DIP lenders) were paid in full by debtor company's parent company
— Parent company was subrogated to rights of DIP lenders -— Monitor held funds in reserve due to unresolved
claims — Debtor company was administrator of pension plans for its employees — Applicant pension claimants
claimed reserve funds were held in trust for beneficiaries of salaried and executive pension plans — Pension
plans were underfunded — Pension claimants unsuccessfully brought motion for order that reserve fund was
subject to deemed trusts in favour of pension plans' beneficiaries — CCAA judge held DIP lenders had priority
over pension claimants — Pension claimants appealed orders of CCAA judge — Appeals were allowed — Pen-
sion beneficiaries had priority over DIP lenders with respect to reserve fund — Constructive trust was imposed
on reserve funds in favour of plans' beneficiaries — Constructive trust was appropriate remedy for debtor com-
pany's breach of fiduciary duty — To give effect to DIP lenders' claims would be to sanction debtor company's
breaches of fiduciary obligation — Parent company claiming for repayment of DIP loan was not arm's length in-
nocent party — Without proprietary remedy, plans' beneficiaries had no meaningful remedy.

Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Registered plans
Deficiency in plans' funding.
Pensions --- Administration of pension plans — Valuation and funding of plans — Deficiency

Insolvency of employer.
Cases considered by E E. Gillese J.A.:

Algoma Steel Inc., Re (2001), 25 C.B.R. (4th) 194, 147 O.A.C. 291, 2001 CarswellOnt 1742 (Ont. C.A)) —
considered

BCE Inc.,, Re (2008), (sub nom. Aegon Capital Management Inc. v. BCE Inc.) 383 N.R. 119, 71 C.P.R. (4th)
303, 52 B.L.R. (4th) 1, (sub nom. Aegon Capital Management Inc. v. BCE Inc.) 301 D.L.R. (4th) 80, 2008
SCC 69, (sub nom. BCE Inc. v. 1976 Debentureholders) [2008] 3 S.C.R. 560, 2008 CarswellQue 12595,
2008 CarswellQue 12596 (S.C.C.) — referred to

Bell ExpressVu Ltd. Partership v. Rex (2002), 212 D.L.R. (4th) 1, 287 N.R. 248, [2002] 5 W.W.R. 1, 166
B.CA.C. 1,271 W.AC. 1, 18 C.P.R. (4th) 289, 100 B.C.L.R. (3d) 1, 2002 SCC 42, 2002 CarswellBC 851,
2002 CarswellBC 852, 93 C.R.R. (2d) 189, [2002] 2 S.C.R. 559 (S.C.C.) — referred to
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Boucher c. Stelco Inc. (2005), (sub nom. Bourdon v. Stelco) 341 N.R. 207, [2005] 3 S.C.R. 279, (sub nom.
Bourdon v. Stelco Inc) 2005 C.E.B. & P.G.R. 8173, 48 C.C.P.B. 167, 2005 CarswellQue 9790, 2005
CarswellQue 9791, 2005 SCC 64, (sub nom. Bourdon v. Stelco Inc) 259 D.L.R. (4th) 34 (S.C.C.) — re-
ferred to

British Columbia v. Henfrey Samson Belair Ltd. (1989), 1989 CarswellBC 711, [1989] I T.S.T. 2164, 75
C.B.RR. (N.S) 1, [1989] 2 S.C.R. 24, 34 E.-T.R. 1, [1989] 5 W.W.R. 577, 59 D.L.R. (4th) 726, 97 N.R. 61, 38
B.C.L.R. (2d) 145,2 T.C.T. 4263, 1989 CarswellBC 351 (S.C.C.) — referred to

Burke v. Hudson's Bay Co. (2010), 406 N.R. 109, 324 D.L.R. (4th) 498, 2010 SCC 34, 2010 CarswellOnt
7450, 2010 CarswellOnt 7451, [2010] 2 S.C.R. 273, 84 C.C.P.B. 1, 60 E.T.R. (3d) 1, 2010 C.EB. & P.GR.
8408, D.T.E. 2010T-674, 268 O.A.C. 1 (S.C.C.) — referred to

Canadian Western Bank v. Alberta (2007), [2007] L.L.R. 1-4622, 281 D.L.R. (4th) 125, [2007] 2 S.C.R. 3,
409 A.R. 207, 402 W.A.C. 207, 49 C.C.L.I. (4th) 1, 2007 SCC 22, 2007 CarswellAlta 702, 2007 Carswel-
IAlta 703, 362 N.R. 111, 75 Alta. L.R. (4th) 1, [2007] 8 W.W.R. I (S.C.C.) — referred to

Canson Enterprises Ltd. v. Boughton & Co. (1991), [1992] 1 W.W.R. 245, 9 C.C.L.T. (2d) 1, 39 C.P.R. 3d)
449, 131 N.R. 321, 85 D.L.R. (4th) 129, 61 B.C.L.R. (2d) 1, 6 B.CA.C. 1, 13 W.A.C. 1, [1991] 3 S.C.R.
534,43 E.T.R. 201, 1991 CarswellBC 269, 1991 CarswellBC 925 (S.C.C.) — referred to

Cusson v. Quan (2009), 397 N.R. 94, 314 D.L.R. (4th) 55, 2009 SCC 62, 2009 CarswellOnt 7958, 2009
CarswellOnt 7959, 70 C.C.L.T. (3d) 1, 102 O.R. (3d) 480 (note), (sub nom. Quan v. Cusson) [2009] 3
S.CR. 712,258 O.A.C. 378 (S.C.C.) — referred to

Davey v. Woolley, Hames, Dale & Dingwall (1982), 1982 CarswellOnt 844, 35 O.R. (2d) 599, 133 D.L.R.
(3d) 647 (Ont. C.A.) — considered

Garland v. Consumers' Gas Co. (2004), 2004 CarswellOnt 1558, 2004 CarswellOnt 1559, 2004 SCC 25, 72
O.R. (3d) 80 (note), 237 D.L.R. (4th) 385, 319 N.R. 38, 43 B.L.R. (3d) 163, 9 E.T.R. (3d) 163, 42 Alta. L.
Rev. 399, 186 O.A.C. 128, [2004] 1 S.C.R. 629 (S.C.C.) — referred to

GenCorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 158 D.L.R. (4th) 497, 114 O.A.C.
170, 1998 CarswellOnt 1036, 39 O.R. (3d) 38, 37 C.C.E.L. (2d) 69, 17 C.C.P.B. 268, 1998 C.E.B. & P.G.R.
8336 (headnote only) (Ont. C.A.) — referred to

Hodgkinson v. Simms (1994), 57 C.P.R. (3d) 1, 5 E-T.R. (2d) 1, [1994] 3 S.C.R. 377, 95 D.T.C. 5135, 97
B.C.L.R. 2d) 1, 117 D.L.R. (4th) 161, 171 N.R. 245, 1994 CarswellBC 438, 1994 CarswellBC 1245, [1994]

9 W.W.R. 609,49 B.CAC. 1, 80 WA.C. 1,22 C.CL.T. (2d) 1, 16 B.L.R. (2d) 1,6 CC.L.S. I (S.CC) —
referred to

Imperial Oil Lid. v. Ontario (Superintendent of Pensions) (1995), 1995 CarswellOnt 2252, (sub nom. Koskie
& Minsky v. Ontario (Superintendent of Pensions)) 18 C.C.P.B. 198 (Ont. Pension Comm.) — considered

Indalex Ltd., Re (2009), 2009 CarswellOnt 9396 (Ont. S.C.J. [Commercial List]) — referred to

Indalex Ltd, Re (2009), 2009 CarswellOnt 1998, 52 C.B.R. (5th) 61 (Ont. S.C.J. [Commercial List]) — re-
ferred to
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Indalex Ltd,, Re (2009), 2009 CarswellOnt 9397 (Ont. S.C.J. [Commercial List]) — referred to

International Corona Resources Ltd. v. LAC Minerals Ltd. (1989), 44 B.L.R. 1, 35 E-.T.R. 1, (sub nom. LAC
Minerals Ltd. v. International Corona Resources Ltd,) 69 O.R. (2d) 287, (sub nom. LAC Minerals Lid v. In-
ternational Corona Resources Ltd) 61 D.L.R. (4th) 14, 101 N.R. 239, 36 0.A.C. 57, (sub nom. LAC Miner-
als Ltd. v. International Corona Resources Lid,) [1989] 2 S.C.R. 574, 6 R.P.R. (2d) 1, (sub nom. LAC Min-
erals Lid. v. International Corona Resources Lid) 26 C.P.R, (3d) 97, 1989 CarswellOnt 126, 1989 Carswel-
10nt 965 (S.C.C.) — referred to

Intertan Canada Ltd., Re (2009), 49 C.B.R. (5th) 232, 2009 CarswellOnt 324 (Ont. S.C.J. [Commercial
List]) — referred to

Ivaco Inc., Re (2005), 2005 CarswellOnt 3445, 47 C.C.P.B. 62, 12 C.B.R. (5th) 213 (Ont. S.CJ.
[Commercial List]) — distinguished

Ivaco Inc., Re (2006), 2006 C.E.B. & P.G.R. 8218, 25 C.B.R. (5th) 176, 83 O.R. (3d) 108, 275 D.L.R. (4th)
132, 2006 CarswellOnt 6292, 56 C.C.P.B. 1, 26 B.L.R. (4th) 43 (Ont. C.A.) — referred to

Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) (2004), 45 B.L.R. (3d) 161, 41
C.C.P.B. 106, 2004 C.E.B. & P.G.R. 8112, 242 D.L.R. (4th) 193, 324 N.R. 259, 189 O.A.C. 201, 17 Admin.
L.R. (4th) 1, [2004] 3 S.C.R. 152, 75 O.R. (3d) 479 (note), 2004 CarswellOnt 3172, 2004 CarswellOnt
3173, 2004 SCC 54 (S.C.C.) — referred to

Nortel Networks Corp., Re (2009), 256 O.A.C. 131, 2009 CarswellOnt 7383, 2009 ONCA 833, 59 C.B.R.
(5th) 23, 77 C.C.P.B. 161, (sub nom. Sproule v. Nortel Networks Corp.) 2010 C.L.L.C. 210-005, (sub nom.
Sproule v. Nortel Networks Corp., Re) 99 O.R. (3d) 708 (Ont. C.A.) — referred to

Nortel Networks Corp., Re (2010), 406 N.R. 390 (note), 270 O.A.C. 400 (note), 2010 CarswellOnt 1760,
2010 CarswellOnt 1761 (S.C.C.) — referred to

Ontario Hydro-Electric Power Commission v. Albright (1922), 1922 CarswellOnt 134, 64 S.C.R. 306,
[1923]2 D.L.R. 578 (S.C.C.) — considered

R.v. Domm (1996), 1996 CarswellOnt 4539, 111 C.C.C. (3d) 449, 4 C.R. (5th) 61, 31 O.R. (3d) 540, 95
0.A.C. 262,40 C.R.R. (2d) 289 (Ont. C.A.) — considered

R v. Litchfield (1993), 14 Alta. L.R. (3d) 1, 161 N.R. 161, 25 C.R. (4th) 137, [1993] 4 S.C.R. 333, 86
C.C.C. (3d) 97, 145 A.R. 321, 55 W.A.C. 321, 1993 CarswellAlta 160, 1993 CarswellAlta 568 (8.C.C) —
referred to

R. v. Wilson (1983), 1983 CarswellMan 154, 1983 CarswellMan 189, [1983] 2 S.C.R. 594, 4 D.L.R. (4th)
577, 51 N.R. 321, [1984] 1 W.W.R. 481, 26 Man. R. (2d) 194, 9 C.C.C. (3d) 97, 37 C.R. (3d) 97 (S.C.C.) —

referred to

Soulos v. Korkontzilas (1997), [1997] 2 S.C.R. 217, 212 N.R. 1, 1997 CarswellOnt 1490, 1997 CarswellOnt
1489, 9 RP.R. (3d) 1, 46 C.B.R. (3d) 1, 17 E.T.R. (2d) 89, 32 O.R. (3d) 716 (headnote only), 146 D.L.R.
(4th) 214, 100 0.A.C. 241 (S.C.C.) — considered
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Ted Leroy Trucking Ltd, Re (2010), (sub nom. Century Services Inc. v. Canada (A4.G,)) [2010] 3 S.C.R.
379, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.), (sub
nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), 2010 SCC 60, 2010 CarswellBC
3419, 2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd, Re) 326 D.L.R. (4th) 577,
72 C.B.R. (5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — distinguished

Toronto Dominion Bank v. Usarco Ltd. (1991), 42 E.T.R. 235, 1991 CarswellOnt 540 (Ont. Gen. Div.) —
distinguished

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to
Bankruptcy Code, 11 U.S.C.
Chapter 7 — referred to
Chapter 11 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to
s. 18.3(1) [en. 1997, ¢. 12, s. 125] — considered
Excise Tax Act, R.S.C. 1985, ¢. E-15
Pt. IX [en. 1990, c. 45, s. 12(1)] — referred to
8. 222 [en. 1990, c. 45, s. 12(1)] — referred to
8.222(3) [en. 1990, c. 45, s. 12(1)] — referred to
Pension Benefits Act, R.S.0. 1990, c. P.§
Generally — referred to
s. | —referred to

s. 1(1) "administrator" — referred to

w

. 1(1) "pension plan" — considered
s. 1(1) "wind up" — referred to
s. 8 — referred to

s. 14 — considered
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S.

S.

S.

S.

14(1) — referred to

22 — considered

. 22(1) — considered
. 22(2) — considered
. 22(4) — considered

. 57 — referred to

. 57(4) — considered
. 57(5) — referred to
. 68(1) — considered
. 68(2) — referred to
. 68(4) — referred to
. 69(1) — considered
. 70(1) — referred to
. 70(4) — referred to
. 74 — referred to

. 74(1) — referred to
. 75 — considered

. 75(1) — referred to

75(2) — considered

76 — referred to

. 57(1)-57(5) — referred to

. 75(1)(a) — considered

. 75(1)(b) — considered

Personal Property Security Act, R.S.0. 1990, c. P.10

S.

30(7) — considered

Régimes complémentaires de retraite, Loi sur les, L.R.Q., c. R-15.1
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art. 147 — referred to
Regulations considered:
Pension Benefits Act, R.S.0. 1990, c. P.8

General, RR.O. 1990, Reg. 909

Generally — referred to

. 31 — considered

s. 31(1) — considered

s. 31(2) — considered

S. 31(3) — referred to
APPEALS by pension claimants from judgment reported at Indalex Lid, Re (2010), 2010 CarswellOnt 893,
2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J. [Commercial List]), dismissing pension claimants' motions for
declaration that sale proceeds were subject to deemed trusts in favour of pension plan beneficiaries.

E E, Gillese J.A.:

1 A Canadian company is insolvent. Its pension plans are underfunded and in the process of being wound
up. The company is the administrator of the pension plans.

2 The company obtains protection under the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,
as amended (CCAA). A court order enables it to borrow funds pursuant to a debtor-in-possession (DIP) credit
agreement. The order creates a "super-priority" charge in favour of the DIP lenders. The obligation to repay the
DIP lenders is guaranteed by the company's U.S. parent company (the Guarantee).

3 The company is sold through the CCAA proceedings but the sale proceeds are insufficient to repay the
DIP lenders. The U.S. parent company covers the shortfall, in accordance with its obligations under the Guaran- tee.

4 The CCAA monitor holds some of the sale proceeds in a reserve fund. The pension plan beneficiaries
claim the money based on the deemed trust provisions in the Pension Benefits Act, R.S.0. 1990, c. P.8 (PBA).
The U.S. parent company claims the money based on its payment under the Guarantee.

5 Must the money in the reserve fund be used to pay the deficiencies in the pension plans in preference to

the secured creditor? What fiduciary obligations, if any, does the company have in respect of its underfunded
pension plans during the CCAA proceeding? These appeals wrestle with these difficult questions.

Overview

6 Indalex Limited was the sponsor and administrator of two registered pension plans: the Retirement Plan
for Salaried Employees of Indalex Limited and Associated Companies (the Salaried Plan) and the Retirement
Plan for Executive Employees of Indalex Limited and Associated Companies (the Executive Plan) (collectively,
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the Plans).

7 On March 20, 2009, Indalex's parent company and its U.S. based affiliates (collectively, Indalex U.S.)
sought Chapter 11 protection in the United States.

8 On April 3, 2009, Indalex Limited, Indalex Holdings (B.C.) Ltd., 6326765 Canada Inc. and Novar Inc.
(Indalex or the Applicants) obtained protection from their creditors under the CCAA. At that time, the Salaried
Plan was in the process of being wound up. Both Plans were underfunded. FTI Consulting Canada ULC (the
Monitor) was appointed as monitor.

9 On April 8, 2009, the court authorized Indalex to borrow funds pursuant to a DIP credit agreement. The
court order gave the DIP lenders a super-priority charge on Indalex's property. Indalex U.S. guaranteed Indalex's
obligation to repay the DIP lenders.

10 On July 20, 2009, Indalex moved for approval of the sale of its assets on a going-concern basis. It also
moved for approval to distribute the sale proceeds to the DIP lenders, with the result that there would be nothing
to fund the deficiencies in the Plans. Without further payments, the underfunded status of the Plans will translate
into significant cuts to the retirees' pension benefits.

11 At the sale approval hearing, the United Steelworkers appeared on behalf of its members who had been
employed by Indalex and are the beneficiaries of the Salaried Plan (the USW). In addition, a group of retired ex-
ecutives appeared on behalf of the beneficiaries of the Executive Plan (the Former Executives).

12 Both the USW and the Former Executives objected to the planned distribution of the sale proceeds. They
asked that an amount representing the total underfunding of the Plans (the Deficiencies) be retained by the Mon-
itor as undistributed proceeds, pending further court order. Their position was based on, among other things, the
deemed trust provisions in the PBA that apply to unpaid amounts owing to a pension plan by an employer.

13 The court approved the sale. However, as a result of the USW and Former Executives' reservation of
rights, the Monitor retained an additional $6.75 million of the sale proceeds in reserve (the Reserve Fund), an
amount approximating the Deficiencies.[FN1]

14 The sale closed on July 31, 2009. The sale proceeds were insufficient to repay the DIP lenders. Indalex
U.S. paid the shortfall of approximately US$10.75 million, pursuant to its obligations under the Guarantee.

15 In accordance with a process designed by the CCAA court, the USW and the Former Executives brought
motions returnable on August 28, 2009, based on their deemed trust claims. They claimed the Reserve Fund was
subject to deemed trusts in favour of the Plans' beneficiaries and should be paid into the Plans in priority to
Indalex U.S. They also claimed that during the CCAA proceedings, Indalex breached its fiduciary obligations to
the Plans' beneficiaries.

16 Indalex then brought a motion in which it sought to lift the stay and assign itself into bankruptcy (the
Indalex bankruptcy motion). This motion was directed to be heard on August 28, 2009, along with the USW and
Former Executives' motions.

17 By orders dated February 18, 2010, (the Orders under Appeal), the CCAA4 judge dismissed the USW and
Former Executives' motions on the basis that, at the date of sale, no deemed trust under the PBA had arisen in re-
spect of either plan. He found it unnecessary to decide the Indalex bankruptcy motion.
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18 The USW and the Former Executives (together, the appellants) appeal. They ask this court to order the
Monitor to pay the Reserve Fund to the Plans,

19 On November 5, 2009, the Superintendent of Financial Services (Superintendent) appointed the actuarial
firm of Morneau Sobeco Limited Partnership (Morneau) as administrator of the Plans,

20 Morneau was granted intervenor status. It supports the appellants.
21 The Superintendent also appeared. He, too, supports the appellants.

22 Sun Indalex, as the principal secured creditor of Indalex U.S., asks that the appeals be dismissed and the
Reserve Fund be paid to it. As a result of its payment under the Guarantee, Indalex U.S. is subrogated to the
rights of the DIP lenders. Its claim to the Reserve Fund is based on the super-priority charge.

23 The Monitor appeared. It supports Sun Indalex and asks that the appeals be dismissed. The Monitor and
Sun Indalex will be referred to collectively as the respondents.

24 George L. Miller, the trustee of the bankruptcy estates of Indalex U.S., appointed under Chapter 7 of
Title 11 of the United States Bankruptcy Code (the U.S. Trustee), was given leave to intervene. He joins with
the Monitor and Sun Indalex in opposing these appeals.

25 For the reasons that follow, 1 would allow the appeals and order the Monitor to pay, from the Reserve
Fund, amounts sufficient to satisfy the deficiencies in the Plans. For ease of reference, the various statutory pro-
visions to which I make reference can be found in the schedules at the end of these reasons.

Background

26 Indalex Limited is a Canadian corporation. It is the entity through which the Indalex group of companies
operates in Canada. It is a direct wholly-owned subsidiary of its U.S. parent, Indalex Holding Corp., which in
turn is a wholly-owned subsidiary of Indalex Finance.

27 Together, the group of companies referred to as Indalex and Indalex U.S. were the second largest manu-
facturer of aluminum extrusions in the United States and Canada. Aluminum is a durable, light weight metal that
can be strengthened through the extrusion process, which involves pushing aluminum through a die and forming
it into strips, which can then be customized for a wide array of end-user markets.

28 Indalex Limited produced a portion of the raw material used in the extrusion process, called aluminum
extrusion billets, through its casting division located in Toronto. It also processed the raw extrusion billets into
extruded product at its Canadian extrusion plants, for sale to end users. In 2008, Indalex Limited accounted for
approximately 32% of the Indalex group of companies total sales to third parties.

29 Indalex Limited provided separate pension plans for its executives and salaried employees. The Plans
were designed to pay pension benefits for the lives of the retirees and those of their designated beneficiaries.
Indalex Limited was the sponsor and administrator of both Plans. The Plans were registered with the Financial
Services Commission of Ontario (FSCO) and the Canadian Revenue Agency.

The Salaried Plan
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30 The USW has several locals certified as bargaining agents on behalf of members employed with Indalex,
including members who are beneficiaries of the Salaried Plan. It was certified to represent certain Indalex em-
ployees, seven of whom were members of the Salaried Plan and have deferred vested entitlements under that plan,

31 The Salaried Plan contains a defined benefit and defined contribution component.

32 Unlike the Executive Plan, the Salaried Plan was in the process of being wound up when Indalex began
CCAA proceedings. The effective date of wind up is December 31, 2006. Special wind up payments were made
in 2007 ($709,013), 2008 ($875,313) and 2009 ($601,000). As of December 31, 2008, the wind up deficiency
was $1,795,600.

33 All current service contributions have been made to the Salaried Plan.

34 Article 4.02 of the Salaried Plan obligates Indalex to make sufficient contributions to the Salaried Plan.
Article 14.03 of the Salaried Plan requires Indalex to remit "amounts due or that have accrued up to the effective
date of the wind-up and which have not been paid into the Fund, as required by the Plan and Applicable Pension
Legislation".

The Executive Plan

35 The Executive Plan is a defined benefit plan. Effective September 1, 2005, Indalex closed the Executive
Plan to new members.

36 As of January 1, 2008, there were eighteen members of the Executive Plan, none of whom were active
employees.

37 The Executive Plan is underfunded.

38 As of January 1, 2008, the Executive Plan had an estimated funding deficiency, on an ongoing basis, of
$2,535,100. On a solvency basis, the funding deficiency was $1,102,800 and on a windup basis, the deficiency
was $2,996,400. An actuarial review indicated that as of July 15, 2009, the wind up deficiency had increased to
an estimated $3,200,000.

39 In 2008, Indalex made total special payments of $897,000 to the Executive Plan. No further special pay-
ments were due to be made to the Executive Plan until 2011, All current service contributions had been made.

40 Due to its underfunded status, the Former Executives' monthly pension benefits have already been cut by
30-40%. Unless money is paid into the Executive Plan, these cuts will become permanent. The Former Execut-
ives have also lost their supplemental pension benefits which were unfunded and terminated by Indalex after it
obtained CCAA protection. Between the two cuts, the Former Executives have lost between one half and two-
thirds of their pension benefits.

41 On June 26, 2009, counsel for the Former Executives sent a letter to counsel to Indalex and the Monitor,
advising that the Former Executives reserved all rights to the deemed trust under s. 57(4) of the PBA in the
CCAA proceedings. There was no response or objection to that letter from Indalex, the Monitor or any other party.
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42 At the time the Orders under Appeal were made, the Executive Plan had not been wound up. However, a
letter from counsel for the Monitor dated July 13, 2009, indicated that it was expected that the Executive Plan
would be wound up.

43 On March 10, 2010, the Superintendent issued a Notice of Proposal to wind up the Executive Plan effect-
ive as of September 30, 2009. The wind up process is currently underway.

Pension and Corporate Governance During the CCAA Proceedings

44 Keith Cooper, the Senior Managing Director of FTI Consulting Inc., was a key advisor to the Indalex
group of companies prior to and during the CCAA proceedings. On March 19, 2009, he was appointed the Chief
Restructuring Officer for all of the Indalex U.S. based companies. However, he was responsible not only for
Indalex U.S. but for the entire Indalex group of companies and subsidiaries, including the Applicants. Mr.
Cooper described his role as being to maximize recovery for Indalex as a whole.

45 Mr. Cooper was the primary negotiator of the DIP credit agreement on behalf of Indalex. He does not re-
call discussing Indalex's pension obligations in respect of the Salaried and Executive Plans during the negoti-
ation of the DIP credit agreement. He was aware that the Plans were underfunded and that pensions would be re-
duced if the shortfalls were not met.

46 FTI Consulting Inc., the company for which Mr. Cooper works, and the Monitor are affiliated entities.
The Monitor (FTI Consulting Canada ULC) is a wholly-owned subsidiary of FTI Consulting Inc.

47 On July 31, 2009, all of the directors of Indalex resigned. On that same day, Indalex Holding Corp. (part
of Indalex U.S.) became the management of Indalex. Thus, as of July 31, 2009, Indalex and Indalex U.S. form-
ally had the same management.

48 On August 12, 2009, a Unanimous Shareholder Declaration was executed in which Mr. Cooper was ap-
pointed to direct the affairs of all Indalex entities.

49 On August 13, 2009, Indalex (which was now under the management of Indalex U.S.) announced its in-
tention to bring a motion to bankrupt the Canadian company,

The CCAA Proceedings
The Initial Order, as amended (April 3 and 8, 2009)

50 On April 3, 2009, pursuant to the order of Morawetz J. [2009 CarswellOnt 9396 (Ont. S.C.J.
[Commercial List])], Indalex obtained protection from its creditors under the CCAA (the Initial Order). A stay of
proceedings against Indalex was ordered.

51 On April 8, 2009 [2009 CarswellOnt 1998 (Ont. S.C.J. [Commercial List])], the Initial Order was
amended to authorize Indalex to borrow funds pursuant to a DIP credit agreement among Indalex, Indalex U.S.
and a syndicate of lenders (the DIP lenders). JP Morgan Chase Bank, N.A. was the administrative agent (the DIP

Agent). The DIP credit agreement contemplated that the DIP loan would be repaid from the proceeds derived
from a going-concern sale of Indalex's assets on or before August 1, 2009,

52 Indalex's obligation to repay the DIP borrowings was guaranteed by Indalex U.S. The Guarantee was a
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condition to the extension of credit by the DIP lenders.

53 Paragraph 45 of the Initial Order, as amended, is the super-priority charge. It provides that the DIP
lenders' charge "shall rank in priority to all other security interests, trusts, liens, charges and encumbrances, stat-
utory or otherwise", other than the Administration Charge and the Directors' Charge, as those terms are defined
in the Initial Order.

The Initial Order is Further Amended (June 12, 2009)

54 On June 12, 2010, Morawetz J. heard and granted a motion by the Applicants for approval of an amend-
ment to the DIP credit agreement to increase the borrowings by about $5 million, from US$24.36 million to
US$29.5 million. This resulted in an order dated June 12, 2009, further amending the Initial Order (the June 12,
2009 order).

55 Counsel for the Former Executives was served with motion material on June 11, 2009, at 8:27 p.m. In re-
sponse to an email from the Former Executives' counsel questioning the urgency of the motion, the Monitor's
counsel responded that the motion was simply directed at obtaining more money under the DIP credit agree- ment.

56 At the hearing of the motion on June 12, 2010, the Former Executives initially sought to reserve their
rights to confirm that the motion was about an increase to the DIP and nothing more. When that was confirmed,
the Former Executives withdrew their reservation and the motion proceeded later that afternoon.

The Sale Approval Order (July 20, 2009)

57 Indalex brought two motions that were heard on July 20, 2009 [2009 CarswellOnt 9397 (Ont. S.C.J.
[Commercial List])], by Campbell J. (the CCAA4 judge).

58 First, Indalex sought approval of a sale of its assets, as a going concern, to SAPA Holdings AB (SAPA).
Total consideration for the sale of Indalex and Indalex U.S. was approximately US$151,183,000.00. The Cana-
dian sale proceeds were to be paid to the Monitor.

59 As a term of the sale, SAPA assumed no responsibility or liability for the Plans.

60 Second, Indalex moved for approval of an interim distribution of the sale proceeds to the DIP lenders.

61 Both the Former Executives and the USW objected to the planned distribution of the sale proceeds. They
asserted statutory deemed trust claims in respect of the underfunded pension liabilities in the Plans, arguing that
preference was to be given for amounts owing to the Plans pursuant to ss. 57 and 75 of the PBA. They also relied
on s. 30(7) of the Ontario Personal Property Security Act, R.S.0. 1990, c. P.10 (PPSA4), which expressly gives
priority to the deemed trust in the PBA over secured creditors.

62 The Former Executives and the USW further argued that Indalex had breached its fiduciary duty to the
Plans' beneficiaries by failing to adequately meet its obligations under the Plans and by abdicating its responsib-
ilities as administrator once CCAA proceedings had been undertaken.

63 The court approved the sale in an order dated July 20, 2009 (the Sale Approval order). However, as a
result of the USW and Former Executives' reservation of rights, the Monitor retained an additional $6.75 million
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of the sale proceeds in reserve, an amount approximating the Deficiencies.

64 It was agreed that an expedited hearing process would be undertaken in respect of the USW and Former
Executives' deemed trust claims and that the Reserve Fund held by the Monitor would be sufficient, if required,
to satisfy the deemed trust claims,

The Guarantee is Called on

65 On July 31, 2009, the sale to SAPA closed. The sale proceeds available for distribution were insufficient
to repay the DIP loan in full. The Monitor made a payment of US$17,041,391.80 to the DIP Agent. This resulted
in a shortfall of US$10,751,247.22 in respect of the DIP borrowings. The DIP Agent called on the Guarantee for
the amount of the shortfall, which Indalex U.S. paid.

The Orders under Appeal (August 28, 2009)

66 The USW and Former Executives brought motions to determine their deemed trust claims. The motions
were set for hearing on August 28, 2009. Indalex then filed its bankruptcy motion, in which it sought to file a
voluntary assignment in bankruptcy.

67 By orders dated February 18, 2010, the CCA4 judge dismissed the USW and Former Executives' mo- tions.
68 The CCAA judge found it unnecessary to deal with Indalex's bankruptcy motion.

The Reasons of the CCAA Judge

The Former Executives' Motion

69 The CCAA judge dismissed the Former Executives' motion on the basis that since the wind up of the Ex-
ecutive Plan had not yet taken place, there were no deficiencies in payments to that plan as of July 20, 2009. As
there were no deficiencies in payments, there was no basis for a deemed trust.

The USW Motion

70 Because the Salaried Plan was in the process of being wound up, the CCAA judge dismissed the USW
motion for different reasons.

71 The CCAA judge saw the issue raised on the USW motion to be whether the PBA required Indalex to
pay the windup deficiency in the Salaried Plan as at the date of closing of the sale and transfer of assets, namely,
July 20, 2009. In resolving the issue, the CCAA judge considered ss. 57 and 75 of the PBA. He called attention
to the words "accrued to the date of the wind up but not yet due" in s. 57(4).

72 The CCAA judge also considered ss. 31(1) and (2) of RR.O. 1990, Reg. 909 (the Regulations). He con-
cluded that because s. 31 of the Regulations permitted Indalex to make up the deficiency in the Salaried Plan
over a period of years, the amount of the yearly payments did not become due until it was required to be paid.

Were it not for s. 31 of the Regulations, the CCAA judge stated that Indalex would have had an obligation under
the PBA to pay in any deficiency as of the date of wind up.

73 The CCAA judge concluded:
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[49] ... I find that as of the date of closing and transfer of assets there were no amounts that were "due" or
"accruing due" on July 20, 2010. On that date, Indalex was not required under the PBA or the Regulations
thereunder to pay any amount into the [Salaried] Plan. There was an annual payment that would have be-
come payable as at December 31, 2009 but for the stay provided for in the Initial Order under the CCAA.

[50] Since as of July 20, 2009, there was no amount due or payable, no deemed trust arose in respect of the
remaining deficiency arising as at the date of wind-up.

[51] Since under the initial order priority was given to the DIP Lenders, they are entitled to be repaid the
amounts currently held in escrow. Those entitled to windup deficiency remain as of that date unsecured
creditors,

The Indalex Bankruptcy Motion

74 Having found that the deemed trust claims failed, the CCAA judge considered that the question of
Indalex's assignment into bankruptey might be moot. He went on, in para. 55 of his reasons for decision, to state:

[55] ... In my view, a voluntary assignment under the BIA should not be used to defeat a secured claim
under valid Provincial legislation, unless the Provincial legislation is in direct conflict with the provisions
of Federal Insolvency Legislation such as the CCAA or the BIA. For that reason I did not entertain the bank-
ruptcy assignment motion first.

[Emphasis added.]

75 He found no conflict between the federal and provincial legislative regimes and allowed the Applicants
to renew their request for bankruptey relief in a further motion.

The Issues

76 The central issue raised on these appeals is whether the CCA4 judge erred in his interpretation of s. 57(4)
of the PBA and, specifically, in finding that no deemed trust existed with respect to the Deficiencies as at July
20, 2009.

77 The USW and the Former Executives ask the court to decide a second issue: whether during the CCAA4
proceedings Indalex breached the fiduciary obligations that it owed to the Plans' beneficiaries by virtue of being
the Plans' administrator.[FN2]

78 The U.S. Trustee's submission raises two additional issues. Does the collateral attack rule bar the appel-
lants' deemed trust motions? Do the principles of cross-border insolvencies apply to these appeals?

79 The final issue that arises is that of remedy: how is the Reserve Fund to be distributed?

80 Given the centrality of the wind up process to these appeals, I will briefly outline the salient aspects of
the wind up process before turning to a consideration of each of these issues.

Winding UP a Pension Plan

81 To understand the wind up process, one must first understand how the pension plan operates while it is
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ongoing.

82 A pension plan to which the employees contribute is called a contributory plan. In the case of contribut-
ory plans, the employer is obliged to remit the employee contributions, including payroll deductions, within a
specified time frame. This aspect of an employer's obligations does not arise in these appeals.

83 In addition to remitting the employee contributions, if any, while a defined benefit pension plan is ongo-
ing, the employer must make two types of contributions to ensure that the plan is adequately funded and capable
of paying the promised pension benefits.

1. Current service or "normal cost" contributions — the employer contributions necessary to pay for
current service costs in respect of benefits that are currently accruing to members as a result of their on-
going participation in the plan as active employees. These must be made in monthly instalments within
30 days after the month to which they relate.

2. Special payments — a plan administrator must file an actuarial report annually in which the pension
plan is valued on two different bases: a "going-concern" basis, where it is assumed the plan will contin-
ue to operate indefinitely; and a "solvency" basis, where it is assumed that the employer will discontin-
ue its business and wind up its plan. If the actuarial report discloses a going-concern liability, the em-
ployer is required to make monthly special payments over a 15 year period to fund the unfunded liabil-
ity. If the actuarial report discloses a solvency deficiency, the employer is required to make monthly
special payments over a 5 year period to fund the deficiency.

84 It is important to understand that the solvency valuation is not the same thing as a wind up report. To re-
peat, the solvency valuation is prepared while the pension plan is ongoing. A solvency valuation is required
while the plan is ongoing because it is crucial that there be adequate funds with which to pay pensions if the
company becomes insolvent and the plan is wound up.

85 The wind up of a pension plan is defined in the PBA as "the termination of the pension plan and the dis-
tribution of the assets of the pension fund" (s. 1(1)). At the effective date of wind up, the plan members cease to
accrue further entitlements under the plan. Naturally, no new members may join the plan after the wind up date.
The pension fund of a plan that is wound up continues to be subject to the PBA and the Regulations until all of
the assets of the fund have been disbursed (s. 76).

86 Winding up a pension plan must be distinguished from closing the plan, which simply means that no new
entrants are permitted to join the plan.

87 Under the PBA, there are two ways that a pension plan can be wound up. First, s. 68(1) recognizes that
an employer[FN3] can voluntarily wind up the pension plan. Second, under s. 69(1), in certain circumstances,
the Superintendent may order the wind up of the plan.

88 The PBA contains a detailed statutory scheme that must be followed when a pension plan is to be wound
up. This scheme imposes obligations on the employer and plan administrator, including the following:

* The administrator has to give written notice of proposal to wind up to various people, including the Super-
intendent, and the notice must contain specified information (s. 68(2) and (4));

* A wind up date must be chosen and the administrator must file a wind up report showing, among other
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things, the plan's assets and liabilities as at that date (s. 70(1));

* No payments can be made out of the pension fund until the Superintendent has approved the wind up re-
port (s. 70(4));

* Plan members with a certain combination of age and years of service or membership in the plan are en-
titled to additional benefits on wind up (grow-ins) (s. 74).

89 Importantly, s. 75 requires an employer to make two different categories of payment on plan wind up.
Sections 75(1)(a) and (b) read as follows:

Liability of employer on wind up
75. (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension
plan, are due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guar-
antee Fund under this Act and the regulations if the Superintendent declares that the Guarantee
Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under
the pension plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the applica-
tion of subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension bene-
fits accrued with respect to employment in Ontario.

90 Section 75(1)(a) requires the employer to make all payments that are due immediately or that have ac-
crued and not been paid into the pension fund. Any unpaid current service costs and unpaid special payments are
caught by this subsection. In other words, by virtue of this subsection, any payments that the employer had to
make while the plan was ongoing must be paid. It will be recalled that while the plan was ongoing, some special
payments could be made over time.

91 Section 75(1)(b) requires the employer to pay additional amounts into the pension fund if there are insuf-
ticient assets to cover the value of the pension benefits in the three categories set out in s. 75(1)(b).

92 It will be apparent that on wind up, an employer will often be faced with having to make significant ad-
ditional contributions under s. 75(1)(b), in addition to being required to bring all contributions up to date be-
cause of s. 75(1)(a). Section 75(2) stipulates that "the employer shall pay the money due under subsection (1) in
the prescribed manner and at the prescribed times." Section 31 of the Regulations prescribes the manner and
timing for the s. 75 wind up payments. It provides that the amounts an employer is to contribute under section
75 shall be by annual special payments, commencing at the effective date of the wind up, over not more than
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five years.
The PBA Deemed Trust

93 The central issue in these appeals is whether the CCAA judge erred in his interpretation of s. 57(4) of the
PBA. Section 57(4) reads as follows:

57. (4) Where a pension plan is wound up in whole or in part, an employer who is required to pay con-
tributions to the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan
an amount of money equal to employer contributions accrued to the date of the wind up but not yet
due under the plan or regulations.

[emphasis added]
94 The modern approach to statutory construction dictates that in interpreting s. 57(4), the words must be read

in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act,
the object of the Act, and the intention of Parliament.[FN4]

95 Section 57(4) deems an employer to hold in trust an amount equal to the contributions "accrued to the
date of wind up but not yet due under the plan or regulations". The question is: what employer contributions are
caught by s. 57(4) and, thus, are subject to the deemed trust?

96 The introductory words of s. 57(4) refer to where a pension plan is "wound up". Therefore, to answer this
question, one must refer to the wind up regime created by the PBA and Regulations, a summary of which is set
out above.

97 1t will be recalled that when a pension plan is wound up, an actuarial calculation is made of the assets
and liabilities, as of the wind up date. Because the plan liabilities relate to service that was provided up to the
wind up date and not beyond, it is clear that all plan liabilities are accrued as of the wind up date. Put another
way, no additional liability can accrue following the wind up because all events crystallize on the windup date
—- all pension benefit accruals by members cease and all amounts that an employer is required to pay into a pen-
sion plan are calculated as of the wind up date. For the same reason, the amounts that s. 75 requires an employer
to contribute to the pension fund, on wind up, are accrued to the date of wind up. The required contributions are
the amounts that an employer must make to the pension fund so that the accrued pension benefits of the plan
members can be paid.

98 It will be further recalled that s. 31 of the Regulations gives the employer up to five years in which to
make all of the required s. 75 contributions. However, the fact that an employer is given time in which to pay the
requisite contributions into the pension fund does not change the fact that the liabilities accrued by the wind up date.

99 This point is reinforced when one distinguishes amounts that are "accrued" from amounts that are "not
yet due". In Ontario Hydro-Electric Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.), at para. 23,
the Supreme Court of Canada explains that money is "due" when there is a legal obligation to pay it, whereas
payments are "accrued” when the rights or obligations are constituted and the liability to pay exists, even if the
payment does not need to be made until a later date (/.e. is not "due" until a later date).
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100 Thus, just as s. 57(4) contemplates, while the amounts that the employer must contribute to the pension
fund pursuant to s. 75 "accrued to the date of wind up”, because of s. 31 those contributions are "not yet due un-
der the ... regulations”.

101 There is nothing in the wording of s. 57(4) to suggest that its scope is confined to the amounts payable
under only s. 75(1)(a), as the respondents contend. On the contrary, the words of s. 57(4), given their grammat-
ical and ordinary meaning, contemplate that all amounts owing to the pension plan on wind up are subject to the
deemed trust, even if those amounts are not yet due under the plan or regulations. Therefore, the deemed trust in
s. 57(4) applies to all employer contributions that are required to be made pursuant to s. 75. In short, the words
"employer contributions accrued to the date of wind up but not yet due" in s. 57(4) include all amounts owed by
the employer on the wind up of its pension plan.

102 This interpretation accords with a contextual analysis of's. 57(4).

103 As these appeals demonstrate, during the five-year "grace" period permitted by s. 31 of the Regulations,
the rights of plan beneficiaries are at risk. Sections 57(4) and (5) provide some protection to the plan beneficiar-
ies during that period. The employees' interest is in receiving their full pension entitlements. For that to happen,
all s. 75 employer contributions must be made into the pension fund. The employer, on the other hand, has an in-
terest in having a reasonable period of time within which to make the requisite s. 75 contributions. Section 31 of
the Regulations gives the employer up to five years to make the contributions, during which time the deemed
trust in s. 57(4) and the lien and charge in s. 57(5) provide a measure of protection for the employees over the
amount of the unpaid employer contributions, contributions that had accrued to the date of wind up bur [were]
not yet due under the regulations.

104 Further, this interpretation is consistent with the overall purpose of the PBA, which is to establish min-
imum standards,[FNS] safeguard the rights of pension plan beneficiaries,[FN6] and ensure the solvency of pen-
sion plans so that pension promises will be fulfilled.[FN7] As the Supreme Court of Canada said in Monsanto, at
para. 38:

The Act is public policy legislation that recognizes the vital importance of long-term income security. As a
legislative intervention in the administration of voluntary pension plans, its purpose is to establish minimum
standards and regulatory supervision in order to protect and safeguard the pension benefits and rights of
members, former members and others entitled to receive benefits under private pension plans (citations omitted).

105 Much reference has been made to the two cases in which s. 57(4) has been discussed: vaco Inc., Re
(2005), 12 C.B.R. (5th) 213 (Ont. S.C.J. [Commercial List]), aff'd (2006), 83 O.R. (3d) 108 (Ont. C.A.), and
Toronto Dominion Bank v. Usarco Ltd. (1991), 42 E.T.R. 235 (Ont. Gen. Div.). In my view, these decisions are
of little assistance in deciding this issue.

106 Factually, Ivaco and Usarco differ from the present case. In Ivaco and Usarco, the prospect of bank-
ruptcy was firmly before the court whereas in this case, at its highest, there is a motion to lift the stay and file
for bankruptcy.

107 Moreover, there are conflicting statements in /vaco and Usarco regarding the applicability of the
deemed trust to wind up deficiencies. In Usarco, a bankruptcy petition had been filed but no steps had been
taken to proceed with the petition. The company was not under CCAA protection. In that context, Farley J., the
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motion judge, held that the deemed trust provision referred only to the regular contributions together with spe-
cial contributions that were to have been made but had not been.[FN8] In /vaco, the major financers and credit-
ors wished to have the CCAA4 proceeding, which was functioning as a liquidation, transformed into a bankruptcy
proceeding. The case was focused primarily on whether there was a reason to defeat the bankruptcy petition. In
Ivaco, Farley J. took a different view of the scope of the s. 57(4) deemed trust, stating that in a non-bankruptcy
situation, the company's assets were subject to a deemed trust on account of unpaid contributions and wind up li-
abilities.[FN9] On appeal, although this court indicated that it thought that Farley J.'s statement in Usarco was
correct, it found it unnecessary to decide the matter. Accordingly, these decisions are not determinative of the
scope of the deemed trust created by s. 57(4) of the PBA.

108 The CCAA judge concluded that because Indalex had made the going-concern and special payments to
the Salaried Plan at the date of closing, there were no amounts due to the Salaried Plan. Therefore, there could
be no deemed trust. Respectfully, I disagree. As I have explained, the deemed trust in s. 57(4) is not limited to
the payment of amounts contemplated by s. 75(1)(a). It applies to all payments required by s. 75(1), including
payments mandated by s. 75(1)(b).

109 Accordingly, the deficiency in the Salaried Plan had accrued as of the date of wind up (December 31,
2006) and, pursuant to s. 57(4) of the PBA, was subject to a deemed trust. The CCAA judge erred in holding that
no deemed trust existed with respect to that deficiency as at July 20, 2009. The consequences that flow from this
conclusion are explored in the section below on how the Reserve Fund is to be distributed.

" 110 Are the unpaid liability payments owing to the Executive Plan also subject to the s. 57(4) deemed trust?
The Former Executives, Superintendent and Morneau all contend that they are. On the plain wording of s. 57(4),
I find it difficult to accept this argument -— the introductory words of the provision speak to "where a pension
plan is wound up". In other words, wind up of the pension plan appears to be a requirement for s. 57(4) to apply.
If that is so, no deemed trust could arise unless and until a plan wind up occurred. As has been noted, the Exec-
utive Plan had not been wound up at the relevant time.

111 Having said this, I am troubled by the notion that Indalex can rely on its own inaction to avoid the con-
sequences that flow from wind up. In its letter of July 13, 2009, counsel for the Monitor confirmed that the Ex-
ccutive Plan would be wound up. Indeed, the CCAA judge acknowledged that the material filed with the court
showed an intention on the part of the Applicants to wind up the plan. If the deemed trust does not extend to the
Executive Plan, in the circumstances of this case, it appears that the result would be a triumph of form over sub-
stance.

112 In the end, however, the question that drives these appeals is whether the Monitor should be directed to
distribute the Reserve Fund to the Plans, As I explain below in the section on how the Reserve Fund should be
distributed, in my view, such an order should be made. Consequently, it becomes unnecessary to decide whether
the deemed trust applies to the deficiency in the Executive Plan and I decline to do so. It is a question that is best
decided in a case where the result depends on it and a fuller record would enable the court to appreciate the
broader implications of such a determination.

Did Indalex Breach Its Fiduciary Obligation?
113 The appellants say that Indalex, as administrator of the Plans, owed a fiduciary duty to the Plans' mem-

bers and beneficiaries. Both appellants list a number of actions that Indalex took or failed to take during the
CCAA proceedings that they say amounted to breaches of its fiduciary obligation. They contend that the appro-
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priate remedy for those breaches is an order requiring the Reserve Fund to be paid into the Plans.

114 The Monitor acknowledges that pension plan administrators have both a statutory and common law
duty to act in the best interests of the plan beneficiaries and to avoid conflicts of interest, and that these duties
are "fiduciary in nature". However, the Monitor contends that Indalex took all of the impugned actions in its role
as employer and, therefore, could not have breached the fiduciary duties it owed to the Plans' beneficiaries as ad-
ministrator. In any event, the Monitor adds, the issue is moot because any such breaches would merely give rise
to an unsecured claim outside the ambit of the deemed trusts created by the PBA.

115 Sun Indalex echoes the Monitor's latter argument and says that the allegations of breach of fiduciary
duty are irrelevant in these appeals. Its submission on this issue is summarized in para. 79 of its factum:

[79] There is no provision in the PBA that creates a deemed trust in respect of any claim for damages based
on an alleged breach of fiduciary duty by an employer and there is no basis in the PBA for conferring a pri-
ority with respect to such a claim. If a claim for breach of fiduciary duty on the part of Indalex exists, it is
merely an unsecured claim outside the ambit of the deemed trusts created by the PBA that does not have pri-
ority over Sun's secured claim or the super-priority DIP Lenders Charge.

116 For the reasons that follow, I accept the appellants' submission that Indalex breached its fiduciary oblig-
ations as administrator during the CCAA proceedings. I deal with the question of what flows from that finding
when deciding the issue of remedy.

117 1t is clear that the administrator of a pension plan is subject to fiduciary obligations in respect of the
plan members and beneficiaries.[FN10] These obligations arise both at common law and by virtue of s. 22 of the
PBA.

118 The common law governing fiduciary relationships is well known. A fiduciary relationship will be held
to exist where, given all the surrounding circumstances, one person could reasonably have expected that the oth-
er person in the relationship would act in the former's best interests.[FN11] The key factual characteristics of a
fiduciary relationship are: the scope for the exercise of discretion or power; the ability to exercise that power
unilaterally so as to affect the beneficiary's legal or practical interests; and, a peculiar vulnerability on the part of
the beneficiary to the exercise of that discretion or power.[FN12]

119 It is readily apparent that these characteristics exist in the relationship between the pension plan admin-
istrator and the plan members and beneficiaries. The administrator has the power to unilaterally make decisions
that affect the interests of plan members and beneficiaries as a result of its responsibility for the administration
of the plan and management of the fund. Those decisions affect the beneficiaries' interests, The plan members
and beneficiaries reasonably rely on the administrator to ensure that the plan and fund are properly administered.
And, as these appeals demonstrate, they are peculiarly vulnerable to the administrator's exercise of its powers.
Thus, at common law, Indalex as the Plans' administrator owed a fiduciary duty to the Plans' members and bene-
ficiaries to act in their best interests.

120 Section 22 of the PBA also imposes a fiduciary duty on the administrator in the administration of the
plan and fund. As well, it expressly prohibits the administrator from knowingly permitting its interest to conflict
with its duties in respect of the pension fund. The relevant provisions in s. 22 read as follows:

Care, diligence and skill
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22. (1) The administrator of a pension plan shall exercise the care, diligence and skill in the administration
and investment of the pension fund that a person of ordinary prudence would exercise in dealing with the
property of another person.

Special knowledge and skill

(2) The administrator of a pension plan shall use in the administration of the pension plan and in the admin-
istration and investment of the pension fund all relevant knowledge and skill that the administrator pos-
sesses or, by reason of the administrator's profession, business or calling, ought to possess.

Conflict of interest

(4) An administrator ... shall not knowingly permit the administrator's interest to conflict with the adminis-
trator's duties and powers in respect of the pension fund.

121 In Ontario, an employer is expressly permitted to act as the administrator of its pension plan: see ss. 1
and 8 of the PBA.[FN13] It is self-evident that the two roles can conflict from time to time. In Imperial Oil Ltd
v. Ontario (Superintendent of Pensions) (1995), 18 C.C.P.B. 198 (Ont. Pension Comm.) (/mperial Oil), the Pen-
sion Commission of Ontario grappled with this statutorily sanctioned conflict in roles.

122 In that case, the employer Imperial Oil was the administrator of two employee pension plans. Imperial
Oil sought to file amendments to the pension plans with the PCO. Prior to the amendments, a plan member with
10 or more years of service with Imperial Oil whose employment was terminated for efficiency reasons was en-
titled to an enhanced early retirement annuity (the enhanced benefit). The effect of the amendments was to deny
such an employee the enhanced benefit unless the employee would have been able to retire within five years of
termination. Put another way, after the amendments, in addition to the other requirements, an employee had to
be 50 years of age or older at the time his or her employment was terminated for efficiency reasons in order to
receive the enhanced benefit.

123 The Superintendent accepted the amendments for registration.

124 Some six months after the amendments were passed, Imperial Oil terminated the employment of a large
number of employees for efficiency reasons. A number of the affected employees had 10 or more years of ser-
vice but, because they had not reached the age of 50, they were denied the enhanced benefit.

125 A group of former employees (the Entitlement 55 Group) objected to the registration of the amend-
ments. They brought an application to the PCO, seeking a declaration that the amendments were void and an or-
der compelling Imperial Oil to administer the pension plans according to the terms of the plans in place before
the amendments were passed.

126 Among other things, the Entitlement 55 Group argued that when Imperial Oil amended the plans, it was
acting in both its capacity as employer and its capacity as administrator of the plans. Thus, they contended, Im-
perial Oil placed itself in a conflict of interest situation prohibited by s. 22(4) of the PBA because in its role as
employer it wished to reduce pension fund liabilities but in its role as administrator it had a duty to protect the
interests of the beneficiaries who had reached the 10 year service qualification and thereby "qualified” for the
enhanced benefit.
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127 The PCO dismissed the application. In so doing, it rejected the submission that Imperial Oil had contra-
vened s. 22(4) by passing the amendments. It held that Imperial Oil had acted solely in its capacity as employer
when it passed the amendments.

128 The PCO acknowledged that the PBA allows an employer to wear "two hats" — one as employer and
the other as administrator. However, at para. 33 of its reasons, the PCO explained that an employer plays a role
in respect of the pension plan that is distinct from its role as administrator:

Its role as employer permits it to make the decision to create a pension plan, to amend it and to wind it up.
Once the plan and fund are in place, it becomes an administrator for the purposes of management of the
fund and administration of the plan. If we were to hold that an employer was an administrator for all pur-
poses once a plan was established, of what use would a power of amendment be? An employer could never
use the power to amend the plan in a way that was to its benefit, as opposed to the benefit of the employees.
Section 14 presupposes this power is with an employer as it created parameters around the exercise of a
power of amendment.

129 The "two hats" analogy in fmperial Oil assists in understanding the parameters of the dual roles of an
employer who is also the administrator of its pension plan. The employer, when managing its business, wears its
corporate hat. Although the employer qua corporation must treat all stakeholders fairly when their interests con-
flict, the directors' ultimate duty is to act in the best interests of the corporation: see BCE Inc., Re, [2008] 3
S.C.R. 560 (S8.C.C.), at paras. 81-84. On the other hand, when acting as the pension plan administrator, the em-
ployer wears its fiduciary hat and must act in the best interests of the plan's members and beneficiaries.

130 The question raised by these appeals is whether, as the respondents contend, Indalex wore only its cor-
porate hat during the CCAA proceedings. In my view, it did not. As I will explain, during the CCAA proceed-
ings, in the unique circumstances of this case, Indalex wore both its corporate and its administrator's hats.

131 1 begin from the position that Indalex had the right to make the decision to commence CCAA proceed-
ings wearing solely its corporate hat. That decision is not part of the administration of the pension plan or fund
nor does it necessarily engage the rights of the beneficiaries of the pension plan. For example, an employer
might sell its business under CCAA protection, with the purchaser agreeing to continue the pension plan. In that
situation, there should be no effect on the payment of pension benefits. Similarly, if the pension plan were fully
funded, CCAA proceedings should have no effect on pension entitlements.

132 However, just because the initial decision to commence CCAA proceedings is solely a corporate one
that does not mean that all subsequent decisions made during the proceedings are also solely corporate ones. In
the circumstances of this case, Indalex could not simply ignore its obligations as the Plans' administrator once it
decided to seek CCAA protection. Shortly after initiating CCAA proceedings, Indalex moved to obtain DIP fin-
ancing, in which it agreed to give the DIP lenders a super-priority charge. At the same time, Indalex knew that
the Plans were underfunded and that unless more funds were put into the Plans, pensions would have to be re-
duced. The decisions that Indalex was unilaterally making had the potential to affect the Plans beneficiaries'
rights, at a time when they were particularly vulnerable. The peculiar vulnerability of pension plan beneficiaries
was even greater than in the ordinary course because they were given no notice of the CCAA proceedings, had
no real knowledge of what was transpiring and had no power to ensure that their interests were even considered
— much less protected — during the DIP negotiations.

133 In concluding that Indalex was subject to its fiduciary duties as administrator as well as its corporate
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obligations during the CCAA proceedings, two points need to be made.

134 First, it is significant that Indalex is unclear as to what it thinks happened to its role as administrator
during the CCAA proceedings. When cross-examined on this matter, Mr. Cooper gave various responses as to
whom he believed filled that role: Indalex, a combination of him and the Monitor, and a combination of him and
his staff. This confusion is understandable, given the number of roles that Mr. Cooper played in these proceed-
ings. It will be recalled that prior to the commencement of the CCAA proceedings, he became the Chief Restruc-
turing Officer for Indalex U.S., a position which included responsibility for the Canadian group of Indalex com-
panies. In this position, he served as Indalex's primary negotiator of the DIP credit agreement. But, at the same
time, he worked for FTI Consulting Inc. The Monitor is a wholly-owned subsidiary of FTI Consulting Inc. This
blending of roles no doubt contributed to the apparent disregard for the obligations owed by the Plans' adminis-
trator.

135 In any event, it is not apparent to me that Indalex could ignore its role as administrator or divest itself
of those obligations without taking formal steps through the Superintendent, plan amendment, the courts, or
some combination thereof, to transfer that role to a suitable person. However, 1 will not consider this particular
question further because it was not squarely raised and argued by the parties and, in any event, even if Mr.
Cooper became the administrator, through his various roles, including as Chief Restructuring Officer for Indalex
U.S,, he is so clearly allied in interest with Indalex that the following analysis remains applicable.

136 Second, the respondents' submission that Indalex wore only its corporate hat during the proceedings is
implicitly premised on the notion that an employer will wear its corporate hat or its administrator's hat, but never
both. I do not accept this premise. Nor do I accept that the reasoning in Imperial Oil, which the respondents rely
on, supports this submission.

137 In Imperial Oil, the PCO had to decide whether certain acts taken in respect of a pension plan were
those of the employer or the administrator. Because the provision of pension plans is voluntary in Canada, the
employer has the right to decide questions of plan design, including whether to offer a pension plan and, if it
does, whether to end it. In part because of the wording of s. 14 of the PBA and in part because the amendments
at issue in Imperial il were a matter of plan design, the PCO concluded that the employer was found to be act-
ing solely in its corporate role when it passed the amendments, There is nothing in Imperial Oil to suggest that
an employer cannot find itself in a position where it is wearing both hats at the same time.

138 I turn next to the question of breach.

139 As previously noted, when Indalex commenced CCAA4 proceedings, it knew that the Plans were under-
funded and that unless additional funds were put into the Plans, pensions would be reduced. Indalex did nothing
in the CCAA proceedings to fund the deficit in the underfunded Plans. It took no steps to protect the vested
rights of the Plans' beneficiaries to continue to receive their full pension entitlements. In fact, Indalex took act-
ive steps which undermined the possibility of additional funding to the Plans. It applied for CCAA protection
without notice to the Plans' beneficiaries. It obtained a CCAA order that gave priority to the DIP lenders over
"statutory trusts" without notice to the Plans' beneficiaries. It sold its assets without making any provision for
the Plans, It knew the purchaser was not taking over the Plans.[FN14] It moved to obtain orders approving the
sale and distributing the sale proceeds to the DIP lenders, knowing that no payment would be made to the under-
funded Plans. And, Indalex U.S. directed Indalex to bring its bankruptcy motion with the intention of defeating
the deemed trust claims and ensuring that the Reserve Fund was transferred to it. In short, Indalex did nothing to
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protect the best interests of the Plans' beneficiaries and, accordingly, was in breach of its fiduciary obligations as
administrator.

140 Further, in my view, Indalex was in a conflict of interest position. As has been mentioned, Indalex's
corporate duty was to treat all stakeholders fairly when their interests conflicted, but its ultimate duty was to act
in the best interests of the corporation. Indalex's duty as administrator was to act in the Plans' beneficiaries best
interests. It is apparent that in the circumstances of this case, these duties were in conflict.

141 The common law prohibition against conflict of interest is not confined to situations where the fidu-
ciary's personal interest conflicts with those of the beneficiaries. It also precludes the fiduciary from placing it-
self in a position where it acts for two parties who are adverse in interest: Davey v. Woolley, Hames, Dale &
Dingwall (1982), 35 O.R. (2d) 599 (Ont. C.A.), at para. 8. In Davey, a solicitor who acted for both sides of a
business transaction was found to be in breach of his fiduciary obligations. Wilson J.A., writing for this court,
explained that the conflict arose because the solicitor could not fulfill his duties in respect of both clients at the
same time. At para. 18, she concluded that the solicitor was bound to refuse to act for the plaintiff in the circum-
stances.

142 The prohibition against a fiduciary being in a position of conflicting duties governs the situation in
which Indalex found itself in during the CCAA proceedings.

143 Indalex was not at liberty to resolve the conflict in its duties by simply ignoring its role as administrat-
or. A fiduciary relationship does not end simply because it becomes impossible of performance. At the point
where its duty to the corporation conflicted with its duties as administrator, it was incumbent on Indalex to take
steps to address the conflict,

144 Even if I am in error in concluding that Indalex was in breach of its common law fiduciary obligations,
I would find that its actions amounted to a breach of s, 22(4) of the PBA. Section 22(4) prohibits an administrat-
or from knowingly permitting its interest to conflict with its duties and powers in respect of the pension fund.
Under s. 57(5) of the PBA, as administrator, Indalex had a lien and charge on its assets for the amount of the
deemed trust. Any steps that it might have taken pursuant to s. 57(5), as administrator, would have been in re-
spect of the pension fund. Thus, if nothing else, Indalex's actions during the CCAA proceedings demonstrate that
it permitted its corporate interests to conflict with the administrator's duties and powers that flow from the lien
and charge.

145 Having found that Indalex breached its fiduciary obligations to the Plans' beneficiaries, the question be-
comes: what flows from such a finding? I address that question below when considering the issue of how to dis-

tribute the Reserve Fund. At that time I will return to the arguments of the Monitor and Sun Indalex to the effect
that such a finding is largely irrelevant in these proceedings.

Does the Collateral Attack Rule Bar the Deemed Trust Motions?
146 The U.S. Trustee submits that even if the PBA creates a deemed trust for any wind up deficiencies in
the Plans, the appeals should be dismissed because the underlying motions are an impermissible collateral attack

on previous orders made in the CCAA proceedings. His argument runs as follows.

147 The Initial Order, the June 12, 2009 order and the Sale Approval order (the "Court Orders") are all val-
id, enforceable court orders. The Court Orders gave super-priority rights to the DIP lenders and Indalex U.S. is

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

http://web2.westlaw.com/print/printstream.aspx?vr=2.0&mt=InsolvencyPro&destination... ~ 10/19/2012



Page 30 of 45

Page 29
2011 CarswellOnt 2458, 2011 ONCA 265, [2011] W.D.F.L. 2504, [2011] W.D.F.L. 2503, 75 C.B.R. (5th) 19, 2011
C.E.B. & P.G.R. 8433, 104 O.R. (3d) 641, 89 C.C.P.B. 39, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 276
0O.A.C. 347

subrogated to those rights. None of the Court Orders were appealed and no party sought to have them set aside
or varied. As the appellants' motions seek to alter the priorities established by the Court Orders, they should be
barred because they are an impermissible collateral attack on those orders.

148 I do not accept this submission for three reasons, the first two of which can be shortly stated.

149 First, this submission is an attack on the underlying motions. As such, it ought to have been raised be-
low. The Former Executives say that the collateral attack doctrine was raised for the first time on appeal. Cer-
tainly, if it was raised below, the CCAA4 judge makes no reference to it. As a general rule, it is not appropriate to
raise an issue for the first time on appeal. The exceptions to this general rule are very limited and do not apply in
this case: see Cusson v. Quan, [2009] 3 S.C.R. 712 (S.C.C.), at paras. 36-37.

150 Second, the USW and the Former Executives raised the matter of the deemed trusts in the CCAA pro-
ceedings. The CCAA judge designed a process by which their claims would be resolved. They followed that pro-
cess. The USW and Former Executives can scarcely be faulted for complying with a court-designed process.
Further, the Sale Approval order acknowledged the deemed trust issue in that it required the Monitor to hold
funds in reserve that were sufficient to satisfy the deemed trust claims. That acknowledgment is inconsistent
with a subsequent claim of impermissible collateral attack.

151 Third, as 1 will now explain, an appreciation of the CCAA regime makes it apparent that the collateral
attack rule does not apply in the circumstances of this case.

152 The collateral attack rule rests on the need for court orders to be treated as binding and conclusive un-
less they are set aside on appeal or lawfully quashed. Court orders may not be attacked collaterally. That is, a
court order may not be attacked in proceedings other than those whose specific object is the reversal, variation,
or nullification of the order. See R. v. Wilson, [1983] 2 S.C.R. 594 (S.C.C.), at para. 8.

153 The fundamental policy behind the rule against collateral attacks is "to maintain the rule of law and to
preserve the repute of the administration of justice": see R. v. Litchfield, [1993] 4 S.C.R. 333 (S.C.C.), at para.
22, If a party could avoid the consequences of an order issued against it by going to another forum, this would
undermine the integrity of the justice system. Consequently, the doctrine is intended to prevent a party from cir-
cumventing the effect of a decision rendered against it: see Garland v. Consumers' Gas Co., [2004] 1 S.C.R. 629
(8.C.C.), at para. 72.

154 The CCAA regime is designed to deal with all matters during an insolvent company's attempt to reor-
ganize. The court-ordered stay of proceedings ensures that there is only one forum where parties can put forth
their arguments and claims. By pre-empting other legal proceedings, the stay gives a corporation breathing
space, which promotes the opportunity for reorganization.

155 The CCAA regime is a flexible, judicially supervised reorganization process that allows for creative and
effective decisions: see Ted Leroy Trucking Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.), at para. 21. The CCAA4 judge
is accorded broad discretion because the proceedings are a fact-based exercise that requires ongoing monitoring
and because there is often a need for the court to act quickly. There is an underlying assumption, however, that
the CCAA proceedings will provide an opportunity for affected persons to participate in the proceedings.

156 This assumption finds voice in para. 56 of the Initial Order, as amended, which permits any interested
party to apply to the CCAA court to vary or amend the Initial Order (the come-back clause). That is precisely
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what the appellants did. As interested parties, they went to the CCAA court to ask that the super-priority charge
be varied or amended so that their claims could be properly recognised.

157 Moreover, I do not accept that the appellants failed to act promptly in asserting their claims. It was only
when Indalex brought a motion for approval of the sale of its assets to SAPA and for a distribution of the sale
proceeds to the DIP lenders that it became clear that Indalex intended to abandon the Plans in their underfunded
states. The appellants immediately took steps to assert their claims in the very forum in which all of the Court
Orders had been made, namely, the CCAA court.

158 The U.S. Trustee's argument that the Court Orders were never appealed is not persuasive. In Algoma
Steel Inc., Re (2001), 147 O.A.C. 291 (Ont. C.A.), at paras. 7-9, this court stated that it is premature to grant
leave to appeal from an initial order — brought on an urgent basis to deal with seemingly desperate circum-
stances — when the order specifically opens the proceeding to all interested parties and invites dissatisfied
parties to bring their concerns to the court on a timely basis using a come-back provision.

159 As the Former Executives point out, had the appellants sought to advance their deemed trust claims by
bringing a motion challenging the paragraph of the Initial Order that established the DIP super-priority charge, it
is likely that they would have been met by a response that their motions were premature. Depending on the
amount paid for the company and/or the arrangements made in respect of the Plans, the interests of the Plans' be-
neficiaries might not have been affected by a sale. Indeed, on July 2, 2009, when Indalex brought a motion to
have the bidding procedures approved for the asset sale and the Former Executives objected because of concerns
that the Plans were underfunded, the CCA4 judge endorsed the record as follows: "The issues can be raised by
the retirees on any application to approve a transaction — but that is for another day."

160 The appellants followed that direction. When Indalex moved to have the sale transaction approved and
the jeopardy to the appellants' interests became apparent, they went to the CCAA4 court and raised the deemed
trust issue.JFN15]

161 Thus, as I have said, I do not view the deemed trust motions as collateral attacks on the Court Orders.
The motions were raised in a timely manner in the same court in which the orders were made. They can scarcely
be termed attempts to circumvent decisions rendered against the USW and the Former Executives when no de-
cision had ever been rendered in which their claims had been squarely raised and addressed. The process the
USW and the Former Executives followed is exactly that which is contemplated in CCAA4 proceedings and, spe-
cifically, the come-back clause.

162 Even if the collateral attack rule were applicable, however, this is not a case for its strict application.

163 In Liichfield, the Supreme Court of Canada recognized that there will be situations in which the collat-
eral attack rule should not be strictly applied. In that case, a physician had been charged with a number of counts
of sexual assault on his patients. On motion, a judge (not the trial judge) ordered that the counts be severed and
divided and three different trials be held. After one trial, the physician was acquitted. The Crown appealed. One
of the grounds of appeal related to the pre-trial severance order. The question arose as to whether the Crown's
challenge to the validity of the severance order violated the collateral attack rule.

164 At paras. 16-19 of Litchfield, Tacobucci J., writing for the majority, explains that "some flexibility" is
needed in the application of the rule against collateral attacks. Strictly applied, the rule would prevent the trial
judge from reviewing the severance order because the trial was not a proceeding whose specific object was the
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reversal, variation or nullification of the severance order. However, lacobucci J. noted, the rule is not intended
to immunize court orders from review. He reiterated the powerful rationale behind the rule: to maintain the rule
of law and preserve the repute of the administration of justice. This promotes certainty and finality, key aspects
of the orderly and functional administration of justice. However, he concluded that flexibility was warranted be-
cause permitting a collateral attack on the severance order did not offend the underlying rationale for the rule.

165 Similarly, in R. v. Domm (1996), 31 O.R. (3d) 540 (Ont. C.A.), at para. 31, Doherty J.A., writing for
this court, states that if a collateral attack can be taken without harm to the interests of the rule of law and the re-
pute of the administration of justice, the rule should be relaxed. At para. 36 of Domm, he says that the rule must
yield where a person has "no other effective means" of challenging the order in question.

166 1 acknowledge that certainty and finality are necessary to the proper functioning of the legal system.
And, I recognize that permitting the appellants' motions to proceed has generated some degree of uncertainty as
to the priorities established by the Court Orders, However, in the circumstances of this case, there was no other
effective means by which the appellants could assert their claims to a deemed trust, As has been mentioned, it
was only when Indalex brought a motion for approval of the sale of its assets to SAPA and for a distribution of
the sale proceeds to the DIP lenders that it became clear that Indalex intended to abandon the Plans in their un-
derfunded states. The appellants immediately took steps to assert their claims in the very forum in which all of
the Court Orders had been made, namely, the CCAA court. By permitting their motions to be heard, the CCAA
judge did not damage the repute of the administration of justice. On the contrary, he strengthened it. He enabled
the sale to proceed while ensuring that the competing claims to the Reserve Fund would be decided on the mer-
its and expeditiously.

167 Nor can it be said, for the reasons already given about the nature of CCAA proceedings, that the deemed
trust motions jeopardize the rule of law, Given the nature of a CCAA proceeding, the court must often make or-
ders on an urgent and expedited basis, with little or no notice to creditors and other interested parties. Its pro-
cesses are sufficiently flexible that it can accommodate situations such as the one that arose here. A strict applic-
ation of the rule would preclude the appellants from having the opportunity to meaningfully challenge the super-
priority charge in the Initial Order, as amended. In my view, that result would be a fundamental flaw in the
CCAA process, one in which procedure triumphed over substance. As lacobucci J. said in Litchfield, at para. 18,
such a result cannot be accepted.

168 Accordingly, in my view, while the collateral attack rule does not apply, even if it did, there are com-
pelling reasons in this case to relax its strict application.

Do The Principles of Cross-Border Insolvencies Apply?

169 The U.S. Trustee also submits that the principles of cross-border insolvencies should be applied when
deciding these appeals. He contends that notwithstanding that separate proceedings were commenced in Canada
and the U.S,, those principles apply because the Applicants were direct and indirect subsidiaries of certain of the
U.S. debtors, who commenced proceedings under Chapter 11 of Title 11 of the United States Bankruptcy Code
in March 2009. Further, the U.S. Trustee contends that if the appellants' claims were to succeed, it would seri-
ously undermine the basic principles underlying cross-border insolvencies and the confidence of foreign credit-
ors and courts in the Canadian insolvency system.

170 While this argument provides context for the U.S. Trustee's collateral attack submission, 1 do not see it
as disclosing any legal grounds relevant to these appeals. By order dated May 12, 2009, Morawetz J. approved a
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cross-border protocol in these proceedings that stipulates that the U.S, and Canadian courts retain exclusive jur-
isdiction over the proceedings in their respective jurisdictions. Furthermore, there is no evidence to support the
U.S. Trustee's claim that allowing these appeals would impair future lending practices by U.S. companies. Fi-
nally, nothing has been raised which supports the notion that upholding valid provincial law in the circum-
stances of these appeals will undermine the principles of cross-border insolvencies.

How Is the Reserve Fund to Be Distributed?
The Salaried Plan

171 Having concluded that a deemed trust exists with respect to the deficiency in the Salaried Plan as at Ju-
ly 20, 2009, the question becomes whether the Monitor should be ordered to pay the amount of that deficiency,
from the Reserve Fund, into the Salaried Plan.

172 The USW argues, on behalf of the beneficiaries of the Salaried Plan, that the deemed trust ranks in pri-
ority to all secured creditors and, therefore, the order should be made. Its argument rests on s. 30(7) of the PPSA
, which reads as follows:

30. (7) A security interest in an account or inventory and its proceeds is subordinate to the interest of a
person who is the beneficiary of a deemed trust arising under the Employment Standards Act or under
the Pension Benefits Act. [emphasis added]

173 The USW contends that as s. 30(7) gives priority to the PBA deemed trust and no finding of para-
mountcy was made in these proceedings, it must be given effect.

174 The respondents argue that the super-priority charge has priority over any deemed trusts and, therefore,
the Reserve Fund should be paid to Sun Indalex, as the principal secured creditor of Indalex U.S. They point to
well-established law that authorizes the court to grant super-priority to DIP lenders in CCAA proceedings and ar-
gue that without such a charge, DIP lenders will no longer provide financing to companies under CCA4 protec-
tion. Without DIP funding they say, many companies under CCAA protection will be unable to continue in busi-
ness until a compromise or arrangement has been worked out. Consequently, companies will file for bankruptcy
where deemed trusts have no priority. This, they say, will frustrate the very purpose of the CCAA, which is to fa-
cilitate the making of compromises or arrangements between insolvent debtor companies and their creditors.

175 There is a great deal of force to the respondents' submissions. Indeed, in general, I agree with them. It is
important that the courts not address the interests of pension plan beneficiaries in a manner that thwarts or even
discourages DIP funding in future CCAA4 proceedings. Nonetheless, in the circumstances of this case, it is my
view that the Monitor should be ordered to pay the amount of the deficiency, from the Reserve Fund, into the
Salaried Plan.

176 The CCAA court has the authority to grant a super-priority charge to DIP lenders in CCAA proceedings.
[FN16] I fully accept that the CCAA judge can make an order granting a super-priority charge that has the effect
of overriding provincial legislation, including the PBA. 1 also accept that without such a charge, DIP lenders
may be unwilling to provide financing to companies under CCAA protection. However, this does not mean that
the super-priority charge in question has the effect of overriding the deemed trust. To decide whether it does,
one must turn to the doctrine of paramountcy.
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177 Valid provincial laws continue to apply in federally regulated bankruptcy and insolvency proceedings
absent an express finding of federal paramountcy. The onus is on the party relying on the doctrine of para-
mountcy to demonstrate that the federal and provincial laws are incompatible by establishing either that it is im-
possible to comply with both laws or that to apply the provincial law would frustrate the purpose of the federal
law: see Canadian Western Bank v. Alberta, {2007} 2 S.C.R. 3 (8.C.C.), at para. 75 and Nortel Networks Corp.,
Re (2009), 99 O.R. (3d) 708 (Ont. C.A.), at para. 38, leave to appeal to S.C.C. refused, (S.C.C.).

178 In this case, there is nothing in the record to. suggest that the issue of paramountcy was invoked on
April 8, 2009, when Morawetz J. amended the Initial Order to include the super-priority charge. The documents
before the court at that time did not alert the court to the issue or suggest that the PB4 deemed trust would have
to be overridden in order for Indalex to proceed with its DIP financing efforts while under CCAA protection. To
the contrary, the affidavit of Timothy Stubbs, the then CEO of Indalex, sworn April 3, 2009, was the primary
source of information before the court. In para. 74 of his affidavit, Mr. Stubbs deposes that Indalex intended to
comply with all applicable laws including "regulatory deemed trust requirements".

179 While the super-priority charge provides that it ranks in priority over trusts, "statutory or otherwise", I
do not read it as taking priority over the deemed trust in this case because the deemed trust was not identified by
the court at the time the charge was granted and the affidavit evidence suggested such a priority was unneces-
sary. As no finding of paramountcy was made, valid provincial laws continue to operate: the super-priority
charge does not override the PBA deemed trust. The two operate sequentially, with the deemed trust being satis-
fied first from the Reserve Fund.

180 Does this conclusion thwart the purpose of the CCAA regime, which is to facilitate the restructuring of
failing businesses to avoid bankruptcy and liquidation? It does not appear that would have happened in the
present case. The granting of a stay in a CCAA proceeding provides a company with breathing space so that it
can restructure. In this case, the stay of proceedings gave Indalex the breathing space it needed to effect a sale of
its business. Recall that this was a "liquidating CCAA" from the outset. There was no restructuring of the com-
pany. There was no plan of compromise or arrangement prepared and presented to creditors. Within days of ob-
taining CCAA protection, Indalex began a marketing process to sell itself. Very shortly thereafter, it sold its
business as a going-concern. There is nothing in the record to suggest that giving the deemed trust priority
would have frustrated Indalex's efforts to sell itself as a going-concern business.

181 What of the contention that recognition of the deemed trust will cause DIP lenders to be unwilling to
advance funds in CCAA proceedings? It is important to recognize that the conclusion I have reached does not
mean that a finding of paramountcy will never be made. That determination must be made on a case by case
basis. There may well be situations in which paramountcy is invoked and the record satisfies the CCAA judge
that application of the provincial legislation would frustrate the company's ability to restructure and avoid bank-
ruptcy. But, this depends on the applicant clearly raising the issue of paramountcy, which will alert affected
parties to the risks to their interests and put them in a position where they can take steps to protect their rights.
That, however, is not this case.

182 Nor am I persuaded by the argument that if the deemed trust is given effect in the unique circumstances
of this case, companies will file for bankruptcy instead of moving for CCAA protection. This argument suggests
that companies will act based on the desire to avoid their pension obligations. That motivation does not conform
with the obligations that directors owe to the corporation. The obligation to act in the best interests of the cor-
poration suggests that companies will choose the route that maximizes recovery for creditors. As the respondents
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point out, Indalex sought a going-concern sale for exactly that reason. In addition, by selling its business as a
going concern, Indalex preserved value for suppliers and customers who can continue to do business with the
purchaser and preserved approximately 950 jobs for its former employees. Surely the desire to maximize recov-
ery for their creditors — along with those other considerations — would have prevailed had Indalex known it
would have to satisfy the deemed trust when considering whether to pursue bankruptcy or CCAA proceedings. In
this regard, it is worth recalling that consideration for the sale exceeded $151 million, all DIP lenders were re-
paid in full, the Reserve Fund consists of undistributed proceeds, and the total deficiencies in the Plans appear to
be approximately $6.75 million.

183 As for the suggestion that Indalex will pursue its bankruptcy motion in order to defeat the deemed trust,
I would simply echo the comments of the CCAA judge that a voluntary assignment into bankruptcy should not
be used to defeat a secured claim under valid provincial legislation. I would add this additional consideration: it
is inappropriate for a CCAA applicant with a fiduciary duty to pension plan beneficiaries to seek to avoid those
obligations to the benefit of a related party by invoking bankruptcy proceedings when no other creditor seeks to
do so.

184 There is also the matter of Indalex U.S.'s apparent reliance on the super-priority charge when it gave the
Guarantee. As explained more fully above, Indalex U.S. was fully aware of Indalex's obligations to the Plans
when it entered into the Guarantee. Again as explained more fully above, there were a number of different steps
that Indalex could have taken to deal with these obligations. It chose not to. This is not a case in which the se-
cured creditor is an arm's length third party taken by surprise by the claims of the Plans' beneficiaries,

185 A final consideration that must be addressed at this stage arises from the recent decision of the Supreme
Court of Canada in Century Services, which was released after the oral hearing of the appeals. The parties were
invited to make written submissions on the impact of Century Services, if any, on these appeals. 1 am grateful
for the excellence of those submissions, which mirrors the quality of the original submissions.

186 Century Services deals with conflicting provisions in two pieces of federal legislation: s. 222(3) of the
Excise Tax Act, R.S.C. 1985, c. E-15, which gives the federal Crown a deemed trust for unpaid GST, and s.
18.3(1) (now s. 37) of the CCAA, which expressly excludes deemed trusts in favour of the Crown from applying
in CCAA proceedings. Deschamps J., for the majority, conducted a comprehensive analysis of the two conflict-
ing sections and held that s. 18.3(1) of the CCAA prevails. In sum, Century Services stands for the proposition
that s. 18.3(1) of the CCAA excludes the deemed trust for unpaid GST created by s. 222 of the Excise Tax Act
from applying in a CCAA proceeding.

187 It will be readily apparent that Century Services is distinguishable from the present case in a number of
ways. Three significant differences between it and the present appeals are worthy of note.

188 First, in Century Services, reorganization efforts had failed and the company sought leave to make an
assignment into bankruptcy. Liquidation on a piecemeal basis through bankruptcy was inevitable. The CCAA4
proceedings in the present case, on the other hand, were successful — they resulted in the sale of Indalex's assets
and the continuation of the business, albeit through another entity. It is not a situation in which transition to the
bankruptcy regime was inevitable because efforts under the CCAA had failed.

189 Second, Century Services deals with competing provisions in two federal statutes. The conflict between
the two provisions was patent: one or the other had to prevail. They could not be read together. Section 18.3(1)
was found to prevail, in part because of its wording, which expressly excludes a deemed trust in favour of the
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Crown. The present appeals involve a consideration of the doctrine of federal paramountcy and whether a
deemed trust under provincial legislation applies to a charge granted in a CCAA4 proceeding. Significantly, un-
like the situation in Century Services, there is nothing in the CCAA4 that expressly excludes the provincial
deemed trust for unpaid pension contributions from applying in CCAA proceedings. In these appeals, exclusion
of the provincial deemed trust is dependent on the CCAA4 judge engaging in a factual examination and a determ-
ination that preservation of pension rights through the deemed trust would frustrate the purpose of the CCAA
proceeding. Moreover, it is difficult to see how a finding of paramountcy would have been made on the record at
the time the super-priority charge was made, given the evidence that Indalex intended to comply with all regu-
latory deemed trust requirements.[FN17]

190 Third, no issue of fiduciary duty arose in Century Services. In the present case, as discussed previously
and again below, the impact of fiduciary duties during the CCAA proceeding plays a significant role.

191 The respondents contend that Century Services is crucial in the disposition of these appeals because it
stands for the proposition that federal priorities under the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 (
BIA) apply in CCAA proceedings. If Century Services stood for that proposition, I would agree. In a series of
cases, the Supreme Court of Canada has repeatedly said that a province cannot, by legislating a deemed trust, al-
ter the scheme of priorities under the BI/A4: see, for example, British Columbia v. Henfrey Samson Belair Ltd.,
[1989]2 S.C.R. 24 (§.C.C.).

192 However, in my view, Century Services does not stand for that unqualified proposition, In Century Ser-
vices, Deschamps J. explains that the CCAA and BIA are to be read in an integrated fashion but she is at pains to
say that the BI4 scheme of liquidation and distribution is the backdrop for what happens if @ CCAA reorganiza-
tion is unsuccessful [FN18] Here, as I have noted, the CCAA proceedings were successful.

193 Moreover, Deschamps J. repeatedly distinguishes the two regimes on the basis that the BI4 is "character-
ized by a rules-based approach"[FN19] whereas the CCAA "offers a more flexible mechanism with greater judi-
cial discretion".[FN20] Permitting the PBA deemed trust to survive, absent an express finding of paramountcy,
is consistent with both those key features of the CCAA proceedings — greater flexibility and greater judicial dis-
cretion on the part of the CCAA court. This flexibility and discretion on the part of the CCAA court enables it to
meaningfully assess the baseline considerations of appropriateness, good faith and due diligence, referred to by
Deschamps J. at para. 70 of Century Services.

194 The respondents point to paras. 47, 48 and 76 of Century Services, in which Deschamps J. notes the
"strange asymmetry" that would occur if the ETA Crown priority were interpreted differently in CCAA4 proceed-
ings than in BIA4 proceedings. She says this would encourage forum shopping in cases where the debtor's assets
cannot satisfy both the secured creditors' and the Crown's claims. No "strange asymmetry" would occur in cases
such as the present appeals. If the CCA4 judge found that recognition of the PBA deemed trust would frustrate
the purpose of the CCAA proceeding and paramountcy had been invoked, the CCAA4 judge would be free to
make a super-priority charge that overrode the deemed trust. This approach leaves the CCAA4 court with greater
flexibility and the ability to be "cognizant of the various interests at stake in the reorganization, which can ex-
tend beyond those of the debtor and creditors to include employees".[JFN21]

195 In para. 70 of her reasons, Deschamps J. exhorts the CCAA courts to be "mindful that chances for suc-
cessful reorganizations are enhanced where participants achieve common ground and all stakeholders are
treated as advantageously and fairly as the circumstances permit" [emphasis added]. The Plans' beneficiaries
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are stakeholders. And, once the deemed trust claims are recognized, they are not to be treated as mere unsecured
creditors. If, as the respondents contend based on Century Services, the deemed trusts are automatically overrid-
den, there will be no incentive for companies that are similarly situated to Indalex to attempt to deal with their
underfunded pension plans. There will be no incentive to treat pension plan beneficiaries "as advantageously and
fairly as the circumstances permit". The incentive will be to do as Indalex did — go to court without notice to
the affected pension plan beneficiaries and negotiate as if the pension obligations did not exist.

196 Justice Deschamps also says that no "gap" should exist between the BIA and the CCAA and approves of
Laskin J.A.'s reasoning to that effect at paras. 62-63 of Ivaco.[FN22] She explains that the gap is a situation
"which would allow the enforcement of property interests at the conclusion of CCAA proceedings that would be
lost in bankruptcy". When the facts of the present case are considered carefully, it can be seen that a gap of this
sort will not occur should the appeals be allowed. As I see it, the deemed trusts continued to exist during the
CCAA proceedings although no steps could be taken to enforce them during the proceedings because of the stay.
By the time of the Sale Approval Order, the CCAA court had become aware of the deemed trust claims. It dealt
with the deemed trust claims as part of the CCAA proceedings, by deciding whether the undistributed sales pro-
ceeds held by the Monitor should go to Indalex U.S. or to the Plans' beneficiaries. Thus, rather than being a situ-
ation in which property interests that would be lost in bankruptcy were enforced at the conclusion of the CCA4A4
proceedings, the property interests were dealt with as part of the CCAA proceedings.

197 However, even if I am wrong in concluding that the deemed trust has priority over the secured creditor
in this case, I would make the order on the basis that it is the appropriate remedy for the breaches of fiduciary
obligation. 2

198 It is important to keep in mind that the contest over the Reserve Fund is not a fight between the DIP
lenders and the pensioners. The DIP lenders have been paid in full. The dispute is between the pensioners and
Sun Indalex, the principal secured creditor of Indalex U.S. It is in that context that the court must consider the
competing equities.

199 The CCAA was not designed to allow a company to avoid its pension obligations. To give effect to
Indalex U.S.'s claim would be to sanction Indalex's breaches of fiduciary obligation. In the circumstances of this
case, such a result would work an injustice. The equities are not equal. The Plans' beneficiaries were vulnerable
to the exercise of power by Indalex. They were not part of the negotiations for the DIP financing nor were they
involved in the sale negotiations. They had no opportunity to protect their interests and, as a result of Indalex's
actions, there was no one who fulfilled the administrator's role. Indalex, on the other hand, was fully aware of
the Plans' underfunding and the result to the pensioners of a failure to inject additional funds. It was Indalex who
advised the CCAA court that it intended to comply with "regulatory deemed trust requirements". To permit Sun
Indalex to recover on behalf of Indalex U.S. would be to effectively permit the party who breached its fiduciary
obligations to take the benefit of those breaches, to the detriment of those to whom the fiduciary obligations
were owed.

200 T do not accept the respondents' argument that a finding that Indalex breached its fiduciary obligation is
irrelevant because it would merely give rise to an unsecured claim and there is no basis for conferring a priority
for such a claim. This view fundamentally misunderstands the rights of the pension plan beneficiaries. Even if
there is no deemed trust, the Plans' beneficiaries are not mere unsecured creditors. They are unsecured creditors
to whom Indalex owed a fiduciary duty by virtue of its role as the Plans' administrator. There is a significant dif-
ference, in my view, between being a mere unsecured creditor and being an unsecured creditor to whom a fidu-
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ciary duty is owed.

201 Further, the Supreme Court has repeatedly stated that equitable remedies are sufficiently flexible that
they can be molded to meet the requirements of fairness and justice: see, for example, Canson Enterprises Ltd
v. Boughton & Co., [1991] 3 S.C.R. 534 (S.C.C.), at para. 86 and Soulos v. Korkontzilas, [1997] 2 S.C.R. 217
(8.C.C)), at para. 34,

202 In Soulos, at para. 36, McLachlin J. (as she then was) writing for the majority, held that constructive
trusts may be imposed where "good conscience requires” it. She went on to identify two different types of cases
in which constructive trusts may be ordered: 1) those in which property is obtained by a wrongful act of the de-
fendant, notably breach of fiduciary duty or breach of the duty of loyalty; and, 2) those in which there may not
have been a wrongful act, but where there has been unjust enrichment. While the second type of case — one in
which there is unjust enrichment — is not relevant to these appeals, the first is.

203 At para. 45 of Soulos, McLachin J. sets out four conditions that should "generally be satisfied" if a con-
structive trust based on wrongful conduct is to be ordered:

(1) the defendant must have been under an equitable obligation in relation to the activities giving rise to
the assets in his or her hands;

(2) the assets in the hands of the defendant must be shown to have resulted from deemed or actual
agency activities of the defendant in breach of his or her equitable obligation to the plaintiff;

(3) the plaintiff must show a legitimate reason for seeking a proprietary remedy, either personal or re-
lated to the need to ensure that others like the defendant remain faithful to their duties; and

(4) there must be no factors which would render imposition of a constructive trust unjust in all the cir-
cumstances of the case; e.g., the interests of intervening creditors must be protected.

204 As I have already explained, in the circumstances of this case, Indalex's fiduciary obligations as admin-
istrator were engaged in relation to the CCAA proceedings and it is those proceedings that gave rise to the asset (
i.e. the Reserve Fund) (condition 1). The assets that would flow to Indalex U.S., absent the constructive trust,
are directly connected to the process in which Indalex committed its breaches of fiduciary obligation (condition
2). Without the proprietary remedy, the Plans' beneficiaries have no meaningful remedy. Moreover, there must
be some incentive to require employers who are also the administrators of their pension plans to remain faithful
to their duties (condition 3). And, because Indalex U.S. is not an arm's length innocent third party, imposing a
constructive trust in favour of the Plans' beneficiaries is not unjust (condition 4).

The Executive Plan

205 As I explained above, it is not clear to me that a deemed trust arose in respect of the underfunded
amounts in the Executive Plan because it had not been wound up at the time of sale. However, based on the
breaches of fiduciary duty, the court is entitled to consider the equities of the parties competing for the Reserve
Fund. For the reasons given in respect of the Salaried Plan in respect of those equities, I would make the same
order in respect of the Executive Plan, namely, that the Monitor pay the deficiency from the Reserve Fund to the
Executive Plan in priority to those entitled under the super-priority charge.
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206 In light of this conclusion, I find it unnecessary to deal with the Former Executives' submission that the
doctrine of equitable subordination applies to remedy Indalex's breaches of fiduciary duty. In any event, I would
decline to decide that issue as it was not argued below. It offends the general rule that appellate courts are not to
entertain new issues on appeal.

Disposition

207 Accordingly, I would allow the appeals and declare that the claims of the USW and the Former Execut-
ives take priority over the claim asserted by Indalex U.S./Sun Indalex. I would order the Monitor to pay from the
Reserve Fund into each of the Salaried Plan and the Executive Plan an amount sufficient to satisfy the deficien-
cies in each plan. I understand that the Reserve Fund is sufficient to satisfy the Deficiencies but if this proves
problematic, the parties may return to the court for direction on that matter.

208 If the parties are unable to agree on costs, they may make brief written submissions on that matter. The

appellants, Morneau and the Superintendent shall file their submissions within fifteen days of the date of release
of these reasons. The respondents shall have a further seven days within which to file their submissions.

J.C. MacPherson J.A.:

I agree.

R.G. Juriansz J.A.:

I agree.

Schedule "A"

Pension Benefits Act, R.S.0. 1990, c. P.8, ss. 1(1), 8, 14(1), 22, 57(1) - (5), 70(1), 74(1), 75(1), (2), 76
Definitions
1. (1) In this Act, ...
"administrator" means the person or persons that administer the pension plan; ...
"wind up" means the termination of a pension plan and the distribution of the assets of the pension fund;
Administrator
Requirement
8. (0.1) A pension plan must be administered by a person or entity described in subsection (1).
Prohibition

(0.2) No person or entity other than a person or entity described in subsection (1) shall administer a pension
plan,

Administrator
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(1) A pension plan is not eligible for registration unless it is administered by an administrator who is,
(a) the employer or, if there is more than one employer, one or more of the employers;
(b) a pension committee composed of one or more representatives of,

(i) the emplbyer or employers, or any person, other than the employer or employers, required to
make contributions under the pension plan, and

(if) members of the pension plan;
(¢) a pension committee composed of representatives of members of the pension plan;

(d) the insurance company that provides the pension benefits under the pension plan, if all the pension
benefits under the pension plan are guaranteed by the insurance company;

(e) if the pension plan is a multi-employer pension plan established pursuant to a collective agreement
or a trust agreement, a board of trustees appointed pursuant to the pension plan or a trust agreement es-
tablishing the pension plan of whom at least one-half are representatives of members of the multi-
employer pension plan, and a majority of such representatives of the members shall be Canadian cit-
izens or landed immigrants;

(f) a corporation, board, agency or commission made responsible by an Act of the Legislature for the
administration of the pension plan;

(g) a person appointed as administrator by the Superintendent under section 71; or
(h) such other person or entity as may be prescribed.
Additional members

(2) A pension committee, or a board of trustees, that is the administrator of a pension plan may include a
representative or representatives of persons who are receiving pensions under the pension plan.

Interpretation
(3) For the purposes of clause (1) (b), "employer" includes the following persons and entities:
1. Affiliates within the meaning of the Business Corporations Act of the employer.
2. Such other persons or entities, or classes of persons or entities, as may be prescribed.
Reduction of benefits
14. (1) An amendment to a pension plan is void if the amendment purports to reduce,

(a) the amount or the commuted value of a pension benefit accrued under the pension plan with respect
to employment before the effective date of the amendment;

(b) the amount or the commuted value of a pension or a deferred pension accrued under the pension
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plan; or

(c) the amount or the commuted value of an ancillary benefit for which a member or former member
has met all eligibility requirements under the pension plan necessary to exercise the right to receive
payment of the benefit.

Care, diligence and skill

22. (1)The administrator of a pension plan shall exercise the care, diligence and skill in the administration
and investment of the pension fund that a person of ordinary prudence would exercise in dealing with the
property of another person.

Special knowledge and skill

(2)The administrator of a pension plan shall use in the administration of the pension plan and in the admin-
istration and investment of the pension fund all relevant knowledge and skill that the administrator pos-
sesses or, by reason of the administrator's profession, business or calling, ought to possess.

Member of pension committee, etc.

(3)Subsection (2) applies with necessary modifications to a member of a pension committee or board of
trustees that is the administrator of a pension plan and to a member of a board, agency or commission made
responsible by an Act of the Legislature for the administration of a pension plan.

Conflict of interest

($)An administrator or, if the administrator is a pension committee or a board of trustees, a member of the
committee or board that is the administrator of a pension plan shall not knowingly permit the administrator's
interest to conflict with the administrator's duties and powers in respect of the pension fund.

Employment of agent

(5)Where it is reasonable and prudent in the circumstances so to do, the administrator of a pension plan may
employ one or more agents to carry out any act required to be done in the administration of the pension plan
and in the administration and investment of the pension fund.

Trustee of pension fund

(6)No person other than a prescribed person shall be a trustee of a pension fund.

Responsibility for agent

(7)An administrator of a pension plan who employs an agent shall personally select the agent and be satis-
fied of the agent's suitability to perform the act for which the agent is employed, and the administrator shall
carry out such supervision of the agent as is prudent and reasonable.

Employee or agent

(8)An employee or agent of an administrator is also subject to the standards that apply to the administrator
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under subsections (1), (2) and (4).
Trust property
§7. (1) Where an employer receives money from an employee under an arrangement that the employer will

pay the money into a pension fund as the employee's contribution under the pension plan, the employer shall
be deemed to hold the money in trust for the employee until the employer pays the money into the pension fund.

Money withheld

(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or
otherwise, from money payable to an employee shall be deemed to be money received by the employer from
the employee.

Accrued contributions

(3) An employer who is required to pay contributions to a pension fund shall be deemed to hold in trust for
the beneficiaries of the pension plan an amount of money equal to the employer contributions due and not
paid into the pension fund.

Wind Up

(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions
to the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of
money equal to employer contributions accrued to the date of the wind up but not yet due under the plan or
regulations.

Lien and charge

(5) The administrator of the pension plan has a lien and charge on the assets of the employer in an amount
equal to the amounts deemed to be held in trust under subsections (1), (3) and (4).

Wind up report

70. (1) The administrator of a pension plan that is to be wound up in whole or in part shall file a wind up re-
port that sets out,

(a) the assets and liabilities of the pension plan;
(b) the benefits to be provided under the pension plan to members, former members and other persons;

(¢) the methods of allocating and distributing the assets of the pension plan and determining the priorit-
ies for payment of benefits; and

(d) such other information as is prescribed.

Combination of age and years of employment
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74. (1) A member in Ontario of a pension plan whose combination of age plus years of continuous employ-
ment or membership in the pension plan equals at least fifty-five, at the effective date of the wind up of the
pension plan in whole or in part, has the right to receive,

(a) a pension in accordance with the terms of the pension plan, if, under the pension plan, the member is
eligible for immediate payment of the pension benefit;

(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,
(i) the normal retirement date under the pension plan, or

(ii) the date on which the member would be entitled to an unreduced pension under the pension
plan if the pension plan were not wound up and if the member's membership continued to that date; or

(c) a reduced pension in the amount payable under the terms of the pension plan beginning on the date
on which the member would be entitled to the reduced pension under the pension plan if the pension
plan were not wound up and if the member's membership continued to that date.

Liability of employer on wind up

75. (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension
plan, are due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,
(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guar-
antee Fund under this Act and the regulations if the Superintendent declares that the Guarantee

Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under
the pension plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the applica-
tion of subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension bene-
fits accrued with respect to employment in Ontario.

Payment

(2) The employer shall pay the money due under subsection (1) in the prescribed manner and at the pre-
scribed times. '

Pension fund continues subject to Act and regulations

76. The pension fund of a pension plan that is wound up continues to be subject to this Act and the regula-
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tions until all the assets of the pension fund have been disbursed.
Schedule "B"
Pension Benefits Act, Regulation 909, RR.O. 1990, s. 31(1), (2) and (3)

31. (1) The liability to be funded under section 75 of the Act shall be funded by annual special pay-
ments commencing at the effective date of the wind up and made by the employer to the pension fund.

(2) The special payments under subsection (1) for each year shall be at least equal to the greater of,

(a) the amount required in the year to fund the employer's liabilities under section 75 of the Act in
equal payments, payable annually in advance, over not more than five years; and

(b) the minimum special payments required for the year in which the plan is wound up, as determ-
ined in the reports filed or submitted under sections 3, 4, 5.3, 13 and 14, multiplied by the ratio of
the basic Ontario liabilities of the plan to the total of the liabilities and increased liabilities of the
plan as determined under clauses 30(2)(b) and (c).

(3) The special payments referred to in subsections (1) and (2) shall continue until the liability is fun- ded.

Appeals allowed.
FN1 The Monitor retained the Reserve Fund as part of the Undistributed Proceeds. The Undistributed Proceeds
also include amounts for the payment of cure costs, other costs associated with the completion of the SAPA
transaction, legal and professional fees, and amounts owing under the DIP charge.
FN2 The appellants had raised this issue below but it had not been dealt with by the CCAA judge.
FN3 Or, in the case of a multi-employer plan, the administrator.
FN4 Bell ExpressVu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26.
FNS Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), [2004] 3 S.C.R. 152 (S.C.C.), at
para. 13, relying on GenCorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 158 D.L.R. (4th) 497
(Ont. C.A.), at p. 503.
FNG Ibid.
FN7 Boucher c. Stelco Inc., [2005] 3 S.C.R. 279 (S.C.C.), at para. 24.
FNB8 At para. 26.
FN9 At para. 11.
FN10 Burke v. Hudson's Bay Co., [2010] 2 S.C.R. 273 (S.C.C.), at paras, 39-41.

FN11 Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.), at para. 32.
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FN12 [bid., at para. 30; International Corona Resources Lid. v. LAC Minerals Ltd., [1989] 2 S.C.R. 5374
(8.C.C), at p. 646.

FN13 In contrast, Quebec legislation requires that plan administration be entrusted to a pension committee of at
least three persons, including a representative of each of the active and inactive members of the plan and an in-
dependent member. See Supplemental Pension Plans Act, R.S.Q. ¢c. R-15.1, s. 147.

FN14 On advice of counsel, Mr. Cooper refused to answer questions about what, if any, steps were taken to have
the purchaser take over the Plans.

FNIS5 To the extent that the U.S. Trustee suggests that the Former Executives raised the deemed trust issue at the
motion heard on June 12, 2010, I reject this submission. As explained in the background portion of these reas-
ons, the Former Executives' reservation of rights on June 12, 2010, was to obtain time to confirm that the motion
related solely to an increase in the DIP loan amount,

FNI16 See, for example, Intertan Canada Ltd., Re (2009), 49 C.B.R. (5th) 232 (Ont. S.C.J. [Commercial List]).
And, the granting of super-priority charges is referred to with approval in Century Services, at para. 62.

FN17 See para. 178 of these reasons.
FNI18 See, for example, para. 23.
FN19 At para. 13, for example.
FN20 See, for example, para. 14.
FN21 Century Services, at para. 60.
FN22 At para. 78.

END OF DOCUMENT
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Dilollo, Re

In the Matter of the Bankruptcy of Cosimo Dilollo, an individual residing in the City of Niagara Falls, in the Province
of Ontario, Businessman

Ontario Superior Court of Justice [Commercial List]
Morawetz J.

Judgment: January 11, 2010
Docket: 31-OR-207435-T

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: L. Viet Nguyen for Applicants
Gary Enskat for Respondent

Subject: Insolvency

Bankruptcy and insolvency --- Bankruptcy petitions for receiving orders — Practice and procedure on petition —
Parties — Who may petition

Debtor owed various amounts to various creditors in relation to loan guarantees and legal proceedings — Debtor failed
to make payments on his various debts — One creditor commenced application for bankruptcy order but reached
settlement — Other creditors were added as parties pursuant to s. 43(13) of Bankruptcy and Insolvency Act — Ap-
plication granted — Application had not been withdrawn by time other creditors had been added — Creditors estab-
lished they were owed in excess of $1,000 and that at relevant time debtor had ceased to meet his liabilities generally

as they became due.

Cases considered by Morawetz J.:

Barrie Sound Concepts Ltd., Re (1995), 1995 CarswellOnt 45, 30 C.B.R. (3d) 140 (Ont. Gen. Div.) — referred to

HM. Simpson Ltd, Re_ (1989), 77 C.B.R. 28, 77 C.B.R. (N.S.) 28, (sub nom. Jewnkins Transfer Lid. v. H M.
Simpson Ltd) 79 Nfld. & P.E.LR. 310, (sub nom. Jenkins Transfer Ltd. v. HM. Simpson Ltd,) 246 A.P.R. 310,

1989 CarswellPEI 26 (P.E.I. C.A.) — followed

Joyce, Re(1984), 51 C.B.R. (N.S.) 152, 1984 CarswellOnt 143 (Ont. Bktcy.) — referred to
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Malmstrom v. Platt (2001), (sub nom. Platt (Bankrupt) v. Malmstrom) 142 O.A.C. 332, (sub nom. Plati v.
Malmstrom) 53 O.R, (3d) 502, 2001 CarswellOnt 830, 24 C.B.R. (4th) 70, 198 D.L.R. (4th) 285 (Ont. C.A.) —

followed

Statutes considered:

Bankrupicy and Insolvency Act, R.S.C. 1985, ¢. B-3
s. 43(11) — referred to |
s. 43(13) — considered

APPLICATION by creditors for bankruptcy order against debtor.

Morawetz J.:

Background

1 Es-Lea Holdings Limited ("Es-Lea"), Mr. Reno DePiero and Mr. Sam Stern (collectively the "Applicants")
bring this application for a bankruptcy order against Mr. Cosimo Dilollo.

2 The application was initiated by I. F. Propco Holdings (Ontario) 36 Ltd. ("Propco") and was issued on De-
cember 15, 2006. The application stated that Mr. Dilollo was indebted to Propco in the sum of $22,031,787.67 plus

interest, pursuant to a court judgment.

3 The application was disputed by Mr. Dilollo.

4 Propco and Mr. Dilollo ultimately settled their differénces with a payment by Mr. Dilollo in what he thought
was $1.185 million. However, the application remains outstanding. It was neither dismissed nor withdrawn at the time

of this settlement.

5 On May 22, 2008, pursuant to the order of Hoy J., the Applicants were added as applicants.
6 The application originally set out two acts of bankruptcy:
(a) ceasing to meet obligations generally as they become due

(b) making a fraudulent gift, delivery or transfer of property

7 The Applicants proceeded with the application on the basis of only one act of bankruptcy, ceasing to meet
obligations generally as they become due.

8 The Applicants state that Mr. Dilollo is indebted to Es-Lea and Mr. DePiero in the aggregate sum of

$1,878,480.82 as of May 15, 2009, pursuant to an outstanding guarantee and that Mr. Dilollo is further indebted to the
Applicants in the sum of $16,752 pursuant to the order of Quigley J. dated March 14, 2007 (the "Costs Order™).

9 There is a history as between the Applicants and Mr. Dilollo. A thorough description of this history is set out in
the endorsement of Quigley J. dated May S, 2008 in Court File No. 750/06. The factual background need not be re-
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peated. It is, however, helpful to set out the essence of the dispute as between the parties, as well as, the disposition of
Quigley J.

10 A loan was provided by Es-Lea and Mr. DePiero to. 1316845 Ontario Ltd. ("131") for $1,300,000. The loan
was secured by real property mortgages, some of which were guaranteed by Mr. Dilollo. The mortgages date back to
1998. The loan went into default. Properties were sold under power of sale and litigation in respect of the deficiency
claim followed. Action No. 750/06 was commenced by 131 and Mr. Dilollo against a number of defendants, including
the Applicants. The Applicants delivered a statement of defence and counter-claimed an alleged deficiency of

$1,489,924.
11 Mr. Dilollo and 131 failed to respond to the counter-claim and were noted in default.

12 On the motion giving rise to the endorsement of Quigley J., 131 and Mr. Dilollo sought an order to set aside the
order of March 14, 2007 noting them in default. They also sought leave to file a defence to the counter-claim and to
seek an accounting from the Applicants respecting monies allegedly paid and received on certain mortgages.

13 At paragraph [7], Quigley J. noted that Mr. Dilollo was involved in other debtor/creditor proceedings. On
December 12, 2006, Propco brought this application for a bankruptcy order against Mr. Dilollo. Justice Quigley noted
that Mr. Dilollo ultimately entered into a settlement with Propco.

14 At paragraph [11], Quigley J. stated that Mr. Dilollo failed to post security for costs as required by court orders.
Certain of the defendants, including the Applicants, brought motions early in 2007 to have 131's and Mr. Dilollo's
action dismissed with costs, which order was granted.

15 At paragraph [25], Quigley J. stated:

Finally, I accept the submissions of These Defendants that Dilollo and 131 only moved to set aside the noting in
default once These Defendants took steps to become involved in and obtain relief in the Propco bankruptcy
proceedings. As creditors of Dilollo and 131, These Defendants should not [to] be prejudiced or delayed from
now seeking to prove their claims in that proceeding by this Court permitting this proceeding to be reactivated...

16 Quigley J. went on to consider the issue of the accounting at paragraph 26:

In addition to the setting aside of the Order noting them in default, in their Notice of Motion 131 and Dilollo
sought an order for an accounting of the monies they paid that were received by These Defendants. The basis for
this claim is the claimed inability of 131 and Mr. Dilollo to know that These Defendants have properly accounted
for all monies alleged to have been paid by the plaintiffs on account of the Loan. Of equal importance is the need
and the right of the plaintiffs to know the manner in which the proceeds from the sales of the Niagara Street and
Gale Street Properties have been applied by These Defendants towards the outstanding balance of the Loan, and
the basis upon which the alleged Loan deficiency remains. Regardless of this motion of 131 and Dilollo having
been dismissed, it is evident to me that the ultimate validity of any judgment that may hereafter be obtained by
These Defendants as proving the amount of their claim that they may assert in the bankruptcy proceedings de-
pends in great measure on an accounting having been performed by These Defendants to provide the foundation
to support whatever claims they may assert in the bankruptcy proceeding. For this reason, even though the nec-
essary result of the dismissal of their motion in this proceeding is the future inability of 131 and Dilollo to
prosecute a defence in this proceeding against the Counter-Claim of These Defendants, it is evident that such an
accounting is required, and it is hereby ordered as a pre-condition to These Defendants now moving for judgment

in this matter.

[27] These Defendants shall be entitled to move for judgment, but on that motion evidence of an accounting shall
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be presented to support the amount of the judgment claimed. Further, while the Plaintiffs have no further right to
actively participate in this proceeding, to permit them to know the basis upon which These Defendants may obtain
judgment they shall be notified of the bringing of any such motion for judgment. Further, before judgment is
entered, the results of the accounting I have ordered, the background supporting those results and that supports the
amount of the judgment sought shall be tendered as evidence by way of affidavit with supporting exhibits. As
well, they shall provide evidence on such motion that 131 and Dilollo have been served with the Notice of Mo-

tion, and the accounting results supporting the amount of judgment claimed.
17 Mr. Dilollo appealed the decision of Quigley J. to the Court of Appeal for Ontario.
18 Prior to the hearing of the appeal, this application was heard.
19 At the conclusion of argument, I delivered the following endorsement:

The oral hearing of this application has been completed. However, there is an outstanding issue that is the subject
of a Court of Appeal hearing scheduled for August 24, 2009, as a result of the respondent/debtor having appealed
the decision of Quigley J. dated May 14, 2008. It is conceivable that the disposition of the appeal may impact on

the proper adjudication of this matter.

In the circumstances it is appropriate to stay these proceedings, pursuant to s. 43(11) pending the decision of the
Court of Appeal on the following terms:

(i) in the event that the hearing of the appeal is delayed as a result of any action of Mr. Dilollo, the Ap-
plicants can move before this court to lift the stay.

(i) Mr. Dilollo is to provide his counsel with a sworn statement of his assets and liabilities as of June 5,
2009. Such affidavit is to be provided to the Applicants with a copy to be filed with this court in the event
that a bankruptcy order is ultimately granted on this application....

20 The Court of Appeal for Ontario has now dismissed the appeal with costs in the amount of $3,675. Conse-
quently this bankruptcy application can now be determined.

21 In the hearing before me, there was argument as to whether the hearing was the appropriate venue for the
Applicants to prove the debt which was the subject of the dispute in Action No. 750/06.

22 In view of the disposition of the Court of Appeal, and the evidence of other debts existing against Mr. Dilollo,
I am of the view that it is not necessary to make a specific determination of the amount of the outstanding indebtedness

owed by Mr. Dilollo to the Applicants.

Evidence

23 Evidence was tendered by Mr. Jack Frymer, a director of Es-Lea. Mr. Frymer is also a creditor of Mr. Dilollo,
personally.

24 Mr. Frymer referred to the Statement of Claim in Action No. 750/06. The defendants include Es-Lea, Mr.
DePiero, Mr. Stern, Mr. Frymer and the law firm, Steinberg Morton Frymer LLP.

25 Mr. Frymer also referred the Statement of Defence and counter-claim in which Mr. Frymer, Es-Lea and Mr.
DePiero are claiming over $1.4 million as against 131 and Mr. Dilollo.
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26 Mr. Frymer also referred to an order of Dawson J. dated J anuary 24, 2007 which dismissed Action No. 750/06
as against Mr. Frymer and Steinberg Morton Frymer LLP and ordered costs payable by 131 and Mr. Dilollo in favour
of Mr. Frymer and Steinberg Morton Frymer LLP in the amount of $4,500.

27 Mr. Frymer testified that the debt has not been paid.

28 Mr. Frymer also referred to an Execution Certificate dated June 3, 2009 which disclosed an execution writ filed
March 23, 2007 in the amount of $25,000 in favour of Mr. Frymer and Steinberg Morton Frymer LLP.

29 Mr. Frymer also testified that the $25,000 execution writ had been registered through LawPro also known as
Lawyers' Professional Indemnity Company. Mr. Frymer testified that LawPro had represented him in the action. Mr.
Frymer was not aware of any payment of this debt.

30 Mr. Frymer also referred to the order of Quigley J. dated March 14, 2007 which dismissed Mr. Dilollo's action
as against the defendants, Es-Lea, Mr. DePiero and Mr. Stern with a costs order of $16,752 payable to the moving

parties on the motion to dismiss.

3t Mr. Frymer was familiar with the bankruptcy proceedings initiated by Propco as he had been served with a
notice to be a witness in that proceeding. He subsequently discovered that a settlement had been reached between

Propco and Mr. Dilollo.

32 Mr. Frymer then referred to a further Execution Certificate against Mr. Dilollo dated August 8, 2006. Mr.
Frymer made reference to a writ issued July 19, 2006 with respect to a judgment against Mr. Dilollo in favour of
Propco in the amount of $22,031,787.67.

33 Mr. Frymer then referred to a copy of a letter sent by Kronis, Rotsztain, Margles, Cappell to Mr. Dilollo dated
February 7, 2008.

34 This letter of demand refers to various debts, including the $16,752 plus interest for costs award owed to the
Applicants and a judgment against Mr. Dilollo in favour of Canadian Imperial Bank of Commerce in the amount of

$91,200.90 plus interest and costs.

35 The letter also references the outstanding amount claimed in Action No. 750/06 for the sum of $1,401,543.48
plus interest and costs.

36 Mr. Frymer was not aware of any payment that was made in respect of any of these claims or judgments.

37 Mr. Frymer also testified that the only response that he had received from Mr. Dilollo in respect of these
outstanding amounts was that Mr. Dilollo stated that he does not owe anything.

38 Finally, Mr. Frymer referred to the mortgages on the properties known as 46 Gale Street, St. Catharines, On-
tario and 647-651 Niagara Street North in Welland, both of which were mortgages in the face amount of $1.6 million
and for which Mr. Dilollo was the guarantor. The guarantees date back to 1998. The Statutory Declarations of Service
of Notice of Sale under Mortgage which were sent to Mr, Dilolio are dated June 30, 2005.

39 In cross-examination, counsel to Mr. Dilollo did obtain an acknowledgment from Mr. Frymer that he did not

act on behalf of CIBC, but that the demand letter from the Kronis Rotsztain firm was signed by Mr. Abramovitch who
is a partner or associate of Mr. Nguyen, counsel to the Applicants.
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40 Mr. DePiero was the next witness. Mr. DePiero testified that Mr. Dilollo had not paid the debts that he says are
owed on the outstanding mortgages.

41 The final witness called by the Applicants was Mr. Sam Stern, a director of Es-Lea. Mr. Stern testified that the
$16,752 execution debt had not been paid. He also testified that he was aware of the mortgages that had been guar-
anteed by Mr. Dilollo and that Notices of Sale had been issued to the mortgagor and to Mr. Dilollo.

42 Mr. Dilollo also testified. Essentially, Mr. Dilollo said that he does not owe money to Es-Lea or Mr. DePiero
and that an accounting will confirm this. He also testified that the various accounting statements as contained in the
Document Brief at Tabs 15 and 16 were not adequate.

43 Mr. Dilollo was also asked about the execution registered against him for costs of $16,752 pursuant to the order
of Quigley J. Mr. Dilollo responded that he does not owe that money and that Es-Lea owes him that money.

44 With respect to the status of CIBC as a creditor, Mr. Dilollo testified that for six years he had not heard any-
thing from CIBC.

45 Mr. Dilollo was asked about the costs award of $4,500 in favour of Mr. Frymer and the Steinberg Morton
Frymer law firm and whether this amount has been paid. He responded that there was no reason to pay it as they owed

him money.

46 With respect to the CIBC debt, he acknowledged that he had not made any payment toward the debt. He also
had no idea if any of the other debtors under that judgment had made any payment.

47 With respect to the Propco claim, Mr. Dilollo stated that he settled it about two and one-half to three years ago
and that as part of the settlement they agreed not to proceed with the bankruptcy application. He testified that he
thought he paid Propco $1.185 million in settlement.

48 With respect to the execution writ in favour of Jim Pattison Limited in the amount of $241,268.89 dating from
September 14, 2004, Mr. Dilollo was asked whether he ever paid anything towards that judgment. He responded in the
negative because they never requested or demanded their money.

49 Mr. Dilollo was then referred to another execution writ in favour of Canada Customs and Revenue Agency.

This execution is in the amount of $47,563.97 and was issued on June 22, 2004. Mr. Dilollo was asked whether he ever
made payment towards this debt and he responded that nobody ever made any request about it.

Findings of Fact

50 With the exception of quantifying the exact debt owed by Mr. Dilollo to the Applicants, which I am of the
view, as stated above, need not be determined, the evidence was not in dispute.

51 On the evidence presented, I make the following findings:

(1) The costs order made by Dawson J. on January 24, 2007 in the amount of $4,500 in favour of Jack Frymer
and Steinberg Morton Frymer has not been paid.

(2) The costs order made by Quigley J. on March 14, 2007 in the amount of $16,752 in favour of Es-Lea, Mr.
DePiero and Mr. Stern has not been paid.
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(3) The execution writ in favour of LawPro issued March 23, 2007 in the amount of $25,000 has not been
satisfied.

(4) The execution writ issued November 5, 2004 in favour of Jim Pattison Industries Ltd. in the amount of
$241,268.89 has not been satisfied.

(5) The execution writ dated June 22, 2004 in favour of Canada Customs and Revenue Agency in the amount
0f $47,563.97 has not been satisfied.

(6) The execution writ issued August 19, 2004 in favour of Canadian Imperial Bank of Commerce in the
amount of $91,200.90 has not been satisfied.

(7) All of the execution writs were registered against Mr. Dilollo.

(8) As a result of the decision of the Court of Appeal for Ontario, Mr. Dilollo no longer has the right to par-
ticipate in the proceedings in Court File No. 750/06. It is open for the plaintiffs by counter-claim in that ac-
tion, which include the Applicants, to move for an accounting to establish the amount of the deficiency claim

owed by Mr. Dilollo.

(9) Mr. Dilollo has settled the Propco claim. However, the bankruptcy application commenced by Propco
remains outstanding. It has been neither dismissed nor withdrawn.

Argument

52 In argument, Mr. Nguyen submitted that this was a straight-forward matter that had been complicated by
allegations of dispute over a certain debt, but that it was undisputed that Mr. Dilollo owed more than $1,000 to the
Applicants and that he is unable to meet his liabilities as they generally become due.

53 Mr. Nguyen also submitted that the onus is on the Applicants, in their capacity as Applicants added to the
application, to show that there is a debt owed to them of over $1,000 at the time they were added to the application.

54 They must also show that there was act of bankruptcy at the time of the application being issued which, in this
case, is December 15, 2006. Mr. Nguyen submitted that the case law was clear that it was not necessary for the Ap-
plicants to have been creditors of Mr. Dilollo at the time Propco commenced their application. In any event, he further
submitted that the Applicants did have a debt provable in bankruptcy at that time.

55 Mr. Nguyen also submitted that, at the time that the Applicants were added to the application pursuant to the
order of Hoy J. on May 22, 2008, the Applicants were creditors as a result of the order of Quigley J. that awarded costs
to the Applicants. In this respect, counsel submitted that the orders made by Dawson J. and Quigley J. are independent

from the accounting.

56 He further submitted that the argument of Mr. Dilollo with respect to set-off does not apply to Mr. Stern be-
cause he personally had no debt with Mr. Dilollo from which he could set-off. Mr. Nguyen emphasized that although
there was a dispute as between Es-Lea and Mr, DePiero and Mr. Dilollo, there was no explanation or evidence pro-
vided as to why Mr. Dilollo failed to pay the cost award to Mr. Stern.

57 Mr. Nguyen also submitted that there were a number of execution writs that exist to this day in favour of
various creditors which date back to the 2004, prior to the issuance of the Propco application and that, regardless of the
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dispute over the mortgage debt owed to Es-Lea and Mr. DePiero, there are undisputed debts of approximately
$450,000 not including interest. This calculation was based on the face amounts of the execution writs.

58 Mr. Nguyen went on to submit that the issue of the Propco debt was also relevant irrespective of the settlement
as between Propco and Mr. Dilollo. The execution writ of $22,031,787.67 in favour of Propco existed at the time of

the application being brought by Propco.

59 Therefore, irrespective of any determination of the outstanding mortgage debt, Mr. Nguyen submits there was
still a debt of $1,000 owed by the Applicants and that there was an act of bankruptcy as of the date of Propco's ap-

plication.

60 With respect to the position taken by Mr. Dilollo and his claim for an accounting and a claim for an improv-
ident sale, Mr. Nguyen submitted that those substantive claims were put forward in a legal action by Mr. Dilollo that
was dismissed for failure to proceed. He also emphasized that the order of Quigley J. dismissing Mr. Dilollo's action
was not appealed and that this order did not just award costs, it also dismissed the action.

61 Section 43(13) of the BIA provides that where proceedings on a bankruptcy application have been stayed or
have not been prosecuted with due diligence, the court may substitute or add as an applicant any other creditor to
whom the debtor is indebted. It was pursuant to this section that Hoy J. made her order.

62 H.M. Simpson Ltd,, Re(1989), 77 C.B.R. (N.S.) 28 (P.E.L. C.A.) stands for the proposition that in order to be
substituted as an applicant, the applicant does not need to be a creditor when the original application was filed;
however, it must be a creditor at the time the application for substitution or addition is made. At the hearing, the
applicant must prove that the debtor owes it $1,000 and that the debtor committed an act of bankruptcy within six

months preceding the filing of the application.

63 The submissions of Mr. Nguyen are consistent with principles set forth in this case.

64 Mr. Nguyen also referenced the decision of Malmsirom v. Plait (2001), 53 O.R. (3d) 502 (Ont. C.A.) which
stands for the proposition that a judgment or order entered more than six months before the issuance of a bankruptcy
application is sufficient evidence of an act of bankruptcy having been committed within the six months of the filing
date of the applicants. An express demand for payment by the judgment creditor within the six-month period is not
necessary to establish the act of bankruptcy because a judgment is a continuing demand for payment by the judgment
creditor. Again, Mr. Nguyen's submissions are consistent with the principles set forth in this case.

65 Mr. Enskat observed that Mr. Nguyen, in argument, tried to give evidence that the CIBC judgment had not
been paid. Mr. Nguyen's comments do not constitute evidence. However, there is no evidence that the CIBC execution

has been satisfied.

66 Mr. Enskat went on to submit that before a bankruptcy order can be granted, there has to be a debt or debts
owing to the applicants in excess of $1,000. He submitted that the issue of the debt owed to the Applicants is very
much in dispute and that it was in dispute in December 2006 when the application was issued by Propco.

67 Mr. Enskat submitted that even if the appeal was dismissed (which it was), there was still the requirement of
Quigley J. that the Applicants provide an accounting, complete with affidavits and supporting documentation. Mr.
Enskat addressed the issue of the outstanding costs award by stating that they were not outstanding as of December

2006.

68 This argument fails to address the principles set forth in Simpson, supra. The Applicants need only show that
they were creditors at the time that they were added as applicants and that an act of bankruptcy has been committed as
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of the date of the issuance of the application.

69 It is clear that at the time the Applicants were added as applicants by order of Hoy J., there were outstanding
costs awards which are, in my view, independent from the accounting dispute.

70 These costs awards constitute debts in excess of $1,000. In addition, it is also clear that at the time the appli-
cation was issued, Propco had a judgment debt in excess of $22 million and there were other execution certificates
filed. I also note that with respect to the execution filed by CIBC, this execution was filed by the Kronis law firm who
also sent the demand letter of February 7, 2008 to Mr. Dilollo. Further, there is no evidence to suggest that the Kronis

firm was acting without authority when it sent out the demand letter.

71 An applicant/creditor is not required to conduct an exhaustive investigation of the affairs of the debtor before
filing an application. See Joyce, Re (1984), 51 C.B.R. (N.S.) 152 (Ont. Bktcy.) and Barrie Sound Concepts Lid., Re

(1995), 30 C.B.R. (3d) 140 (Ont. Gen. Div.).

72 In the face of numerous executions filed as against Mr. Dilollo at the time that the application was issued, it is
noteworthy that Mr. Dilollo did not provide any evidence that these debts had been satisfied, other than to say that the
creditors in question were not pressing for payment. That does not alter the fact, in my view, that the debts were

outstanding.

73 1 have noted that, at the time of the settlement as between Mr. Dilollo and Propco, the bankruptcy application
was left outstanding. It was certainly open to Mr. Dilollo at that time to have required that the application be with-
drawn. However, pursuant to s. 43(13) of the BIA, an application shall not be withdrawn without leave of the court. In
most cases, prior to such leave being granted, the debtor has to provide evidence of solvency. There is no indication of
any application for a withdrawal having been made, nor is there any indication that Mr. Dilollo satisfied his other

creditors at the time that he settled with Propco.

74 Finally, with respect to the requirement that the Applicants proceed with an accounting in Action 750/06, the
impact of the decision of the Court of Appeal is that the accounting does not provide an alternative method by which
Mr. Dilollo can raise a defence to the counter-claim. This has been foreclosed to him by the decision of Quigley J. The
accounting serves only to establish the quantum of the debt. To suggest that no monies are owing by Mr. Dilollo to the
Applicants is highly speculative and unrealistic and, in my view, does not justify the continuation of the stay under s.
43(11) of the BIA.

Disposition
75 I am satisfied that the Applicants have established that, at the time they were added as applicants, they were

owed in excess of $1,000. The Applicants have also proved that Mr. Dilollo committed an act of bankruptcy within the
six months preceding the filing the Propco application in that Mr. Dilollo had ceased to meet his liabilities generally as

they became due.

76 The bankruptcy application is granted and a bankruptcy order shall issue as against Mr. Dilollo.

77 Schwartz Levitsky Feldman Inc. is appointed Trustee.

78 The issues relating to the quantum of the proof of claim to be filed by the Applicants can be addressed by the
Applicants and the Trustee. Notice of any accounting hearing is to be provided to Mr. Dilollo in accordance with the

endorsement of Quigley J.
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Application granted,

END OF DOCUMENT
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H.M. Simpson Ltd., Re

JENKINS TRANSFER LIMITED and S-MARQUE INC. v. H.M. SIMPSON LIMITED and CANADIAN IMPE-
RIAL BANK OF COMMERCE

Prince Edward Island Supreme Court, Appeal Division
Carruthers C.J.P.E.I., Mitchell and McMahon JJ.A.

Heard: October 24, 1989
- Judgment: December 4, 1989
Docket: No. AD-0043

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). Alf rights reserved.

Counsel: M. M. Gregbry, for appellants.
M.L. Murray, for respondent H.M. Simpson Limited.
G.R. Foster, Q.C., for respondent Canadian Imperial Bank of Commerce.

Subject: Corporate and Commercial; Insolvency

Bankruptcy --- Bankruptcy petitions for receiving orders — Practice and procedure on petition — Parties — Who may
petition.

Petitions for receiving orders — Substituting or adding petitioner — Original petitioner abandoning role as prosecutor
of action — Other creditors applying to replace original petitioner — Creditors not proving $1,000 owed at date of
original petition — Trial judge refusing substitution — Appeal court finding evidence that applicants may be owed

$1,000 sufficient and allowing appeal.
C.LB.C. filed a petition for a receiving order in 1983 and had it stayed seven months later pending disposition of an
action commenced by the bank against H.M. Simpson Limited and others. Subsequently, two creditors applied to be

substituted for C.I.B.C. under s. 25(13) of the Bankruptcy Act. The trial judge dismissed the application since the
applicants did not prove they were owed $1,000 when the original petition was filed. The applicant creditors appealed.

Held:

Appeal allowed; appellants substituted as petitioners.
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An applicant for substitution at this late stage only has to provide sufficient evidence to show that the proposed new
petitioner "may be" a creditor to whom the debtor owes at least $1,000. There was sufficient evidence of such in-
debtedness. Section 43(13) contains no requirement that the substituted petitioner must be a creditor at the time the
original petition was filed. However, the substituted petitioner has to prove that the debtor has committed an act of
bankruptcy within the six months next preceding the filing of the original petition. In this case, because of the delay
that had occurred and the fact that the bank had abandoned its role as prosecutor, it was just to substitute another
petitioner and such substitution would be in the best interests of the creditors generally.

Statutes considered:
Bankruptcy Act, R.S.C. 1985, c. B-3
s. 2 "creditor"
s.43(13), (14)
s. 121

Appeal from judgment of McQuaid J., 68 C.B.R. (N.S.) 148, denying application to replace petitioner for receiving
order.

The judgment of the court was delivered by Mitchell J.A.:

1 This is an appeal from the 3rd March 1988 decision of McQuaid J. [68 C.B.R. (N.S.) 148] dismissing the ap-
pellants' application to be substituted for the Canadian Imperial Bank of Commerce as petitioners for a receiving order
against H.M. Simpson Limited. I would allow the appeal because that decision resulted from a failure to consider
certain material factors and a misinterpretation of legislation now found in s. 43(13) of the Bankruptcy Act, R.S.C.

1985, c. B-3, which provides:

(13) Where proceedings on a petition have been stayed or have not been prosecuted with due diligence and effect,
the court may, if by reason of the delay or for any other cause it is deemed just, substitute or add as petitioner any
other creditor to whom the debtor may be indebted in the amount required by this Act and make a receiving order
on the petition of the other creditor, and shall thereupon dismiss on such terms as it may deem just the petition in
the stayed or non-prosecuted proceedings. [emphasis added]

McQuaid J. held that the appellants had to establish they were creditors at the time the petition was filed by Canadian
Imperial Bank of Commerce. Section 43(13) contains no such requirement. It permits the court to substitute "any other
creditor to whom the debtor may be indebted in the amount required under the Act". A "creditor" is defined in s. 2
simply as a person having a claim, preferred, secured or unsecured, provable under the Bankruptcy Act. An applicant
for substitution at that stage only has to provide sufficient evidence to show that the proposed new petitioner "may be"
a creditor to whom the debtor owes at least $1,000. There was sufficient evidence before the court to establish that
H.M. Simpson Limited may owe each of the applicants debts in excess of $1,000, which would constitute provable
claims within the contemplation of s. 121 of the Bankruptcy Act if a receiving order were made. Therefore the ap-

pellants met the threshold requirement.
2 The next question is whether the court should exercise its discretion to substitute the appellants for the Canadian

Imperial Bank of Commerce. McQuaid J. held that the appellants did not establish sufficient grounds for substitution
even if they had qualified for appointment. I have concluded that he could only have come to such a conclusion by
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overlooking or failing to appreciate significant aspects of the evidence.

3 The undisputed facts of the case clearly reveal that substitution would be in the best interests of the creditors
generally. A petition for a receiving order is to benefit all creditors, not just the petitioner. If granted, a receiving order
relates back to the date of filing the petition which could have a significant bearing in regard to preferences. In this
case, the petition filed by the bank on 5th May 1983 was stayed at its request on 15th December 1983 pending dis-
position of an action commenced against it by H.M. Simpson Limited and others. The bank, on 26th May 1986, settled
the action, including its claim for debt with H.M. Simpson Limited. The bank has done nothing to revive the petition
since then and it obviously has no intention of pursuing the petition any further even though the basis for the stay no
longer exists. A failure to order substitution of petitioners in these circumstances would, in effect, allow the bank to
withdraw its petition without leave of the court contrary to s. 43(14) of the Bankruptcy Act. On the other hand, al-
lowing substitution does not prejudice H.M. Simpson Limited. The substituted petitioners, at the hearing for the re-
ceiving order, will still have to prove that the company owes them at least $1,000 arising from an obligation incurred
before the date of filing the petition. They will also have to prove that H.M. Simpson Limited has committed an act of
bankruptcy within the six months next preceding 5th May 1983. ’

4 The facts of this case establish a strong case for substitution. It is clearly a situation where, because of the delay
that has occurred and the fact that the bank has abandoned its role as prosecutor, it is just to substitute another peti-

tioner. McQuaid J. erred in law by holding that the appellants had not established sufficient grounds for substitution.
Accordingly, I would reverse his order and install the appellants as petitioners in place of the Canadian Imperial Bank

of Commerce.

5 There will be no costs awarded either here or in the court below.

Application granted,

END OF DOCUMENT
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H.M. Simpson Ltd., Re

JENKINS TRANSFER LIMITED and S-MARQUE INC. v. H.M. SIMPSON LIMITED and CANADIAN IMPE-
RIAL BANK OF COMMERCE

Prince Edward Island Supreme Court, Appeal Division
Carruthers C.J.P.E.I., Mitchell and McMahon JJ.A.

Heard: October 24, 1989
Judgment: December 4, 1989
Docket: No. AD-0043

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: M.M. Gregory, for appellants.
M.L. Murray, for respondent H.M. Simpson Limited.
G.R. Foster, Q.C., for respondent Canadian Imperial Bank of Commerce.

Subject: Corporate and Commercial; Insolvency

Bankruptcy --- Bankruptcy petitions for receiving orders — Practice and procedure on petition — Parties — Who may
petition.

Petitions for receiving orders — Substituting or adding petitioner — Original petitioner abandoning role as prosecutor
of action — Other creditors applying to replace original petitioner — Creditors not proving $1,000 owed at date of
original petition — Trial judge refusing substitution — Appeal court finding evidence that applicants may be owed

$1,000 sufficient and allowing appeal.
C.I.B.C. filed a petition for a receiving order in 1983 and had it stayed seven months later pending disposition of an
action commenced by the bank against H.M. Simpson Limited and others. Subsequently, two creditors applied to be

substituted for C.I.B.C. under s. 25(13) of the Bankruptcy Act. The trial judge dismissed the application since the
applicants did not prove they were owed $1,000 when the original petition was filed. The applicant creditors appealed.

Held:

Appeal allowed; appellants substituted as petitioners.
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An applicant for substitution at this late stage only has to provide sufficient evidence to show that the proposed new
petitioner "may be" a creditor to whom the debtor owes at least $1,000. There was sufficient evidence of such in-
debtedness. Section 43(13) contains no requirement that the substituted petitioner must be a creditor at the time the
original petition was filed. However, the substituted petitioner has to prove that the debtor has committed an act of
bankruptcy within the six months next preceding the filing of the original petition. In this case, because of the delay
that had occurred and the fact that the bank had abandoned its role as prosecutor, it was just to substitute another
petitioner and such substitution would be in the best interests of the creditors generally.

Statutes considered:
Bankruptcy Act, R.S.C. 1985, c. B-3
s. 2 "creditor"
s. 43(13), (14)
s. 121

Appeal from judgment of McQuaid J., 68 C.B.R. (N.S.) 148, denying application to replace petitioner for receiving
order.

The judgment of the court was delivered by Mitchell J.A.:

1 This is an appeal from the 3rd March 1988 decision of McQuaid J. [68 C.B.R. (N.S.) 148] dismissing the ap-
pellants' application to be substituted for the Canadian Imperial Bank of Commerce as petitioners for a receiving order
against H.M. Simpson Limited. I would allow the appeal because that decision resulted from a failure to consider
certain material factors and a misinterpretation of legislation now found in s. 43(13) of the Bankruptcy Act, R.S.C.

1985, c. B-3, which provides:

(13) Where proceedings on a petition have been stayed or have not been prosecuted with due diligence and effect,
the court may, if by reason of the delay or for any other cause it is deemed just, substitute or add as petitioner any
other creditor to whom the debtor may be indebted in the amount required by this Act and make a receiving order
on the petition of the other creditor, and shall thereupon dismiss on such terms as it may deem just the petition in
the stayed or non-prosecuted proceedings. [emphasis added]

McQuaid J. held that the appellants had to establish they were creditors at the time the petition was filed by Canadian
Imperial Bank of Commerce. Section 43(13) contains no such requirement. It permits the court to substitute "any other
creditor to whom the debtor may be indebted in the amount required under the Act". A "creditor” is defined in s. 2
simply as a person having a claim, preferred, secured or unsecured, provable under the Bankruptcy Act. An applicant
for substitution at that stage only has to provide sufficient evidence to show that the proposed new petitioner "may be"
a creditor to whom the debtor owes at least $1,000. There was sufficient evidence before the court to establish that
H.M. Simpson Limited may owe each of the applicants debts in excess of $1,000, which would constitute provable
claims within the contemplation of s. 121 of the Bankruptcy Act if a receiving order were made. Therefore the ap-
pellants met the threshold requirement.

2 The next question is whether the court should exercise its discretion to substitute the appellants for the Canadian

Imperial Bank of Commerce. McQuaid J. held that the appellants did not establish sufficient grounds for substitution
even if they had qualified for appointment. I have concluded that he could only have come to such a conclusion by

© 2012 Thomson Reuters, No Claim to Orig. Govt. Works



Page 3

1989 CarswellPEI 26, 77 C.B.R. (N.S.) 28, (sub nom. Jenkins Transfer Ltd. v. H.M. Simpson Ltd.) 79 Nfid. & P.E.LR.
310,246 A.P.R.310

overlooking or failing to appreciate significant aspects of the evidence.

3 The undisputed facts of the case clearly reveal that substitution would be in the best interests of the creditors
generally. A petition for a receiving order is to benefit all creditors, not just the petitioner. If granted, a receiving order
relates back to the date of filing the petition which could have a significant bearing in regard to preferences. In this
case, the petition filed by the bank on 5th May 1983 was stayed at its request on 15th December 1983 pending dis-
position of an action commenced against it by H.M. Simpson Limited and others. The bank, on 26th May 1986, settled
the action, including its claim for debt with H.M. Simpson Limited. The bank has done nothing to revive the petition
since then and it obviously has no intention of pursuing the petition any further even though the basis for the stay no
longer exists. A failure to order substitution of petitioners in these circumstances would, in effect, allow the bank to
withdraw its petition without leave of the court contrary to s. 43(14) of the Bankruptcy Act. On the other hand, al-
lowing substitution does not prejudice H.M. Simpson Limited. The substituted petitioners, at the hearing for the re-
ceiving order, will still have to prove that the company owes them at least $1,000 arising from an obligation incurred
before the date of filing the petition. They will also have to prove that H.M. Simpson Limited has committed an act of

bankruptcy within the six months next preceding 5th May 1983,
4 The facts of this case establish a strong case for substitution. It is clearly a situation where, because of the delay
that has occurred and the fact that the bank has abandoned its role as prosecutor, it is just to substitute another peti-

tioner. McQuaid J. erred in law by holding that the appellants had not established sufficient grounds for substitution.
Accordingly, I would reverse his order and install the appellants as petitioners in place of the Canadian Imperial Bank

of Commerce.

5 There will be no costs awarded either here or in the court below.

Application granted.
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Business was acquired through acquisition company, C Co. — C Co. was jointly owned by moving parties and 441
Inc., wholly owned subsidiary of insolvent entities — Moving parties, 441 Inc., insolvent entities and C Co. entered
into shareholders agreement providing that in event of insolvency of insolvent entities, moving parties could effect
sale of their interest in C Co. and require sale of insolvent entities' interest — Shareholders agreement also provided
that 441 Inc. could transfer its C Co. shares to insolvent entities at any time — 441 Inc. subsequently transferred shares
of C Co. to insolvent entities and was dissolved — Insolvent entities obtained initial order under Companies' Creditors
Arrangement Act including stay of proceedings — Moving parties brought motion seeking to set aside transfer of
shares to insolvent entities or, in alternative, requiring insolvent entities to perform and not disclaim shareholders
agreement as if shares had not been transferred — Insolvent entities brought motion for order that motion of moving
parties was stayed — Moving parties brought cross-motion for leave to proceed with their motion — Motion of in-
solvent entities granted; motion and cross-motion of moving parties dismissed — Substance and subject matter of
moving parties' motion were encompassed by stay — Substance of moving parties' motion was "proceeding" that was
subject to stay under initial order which prohibited commencement of all proceedings against or in respect of insolvent
entities or affecting business or property of insolvent entities — Relief sought would involve exercise of any right or
remedy affecting business or property of insolvent entities which was stayed under initial order.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Lifting of stay

Business was acquired through acquisition company, C Co. — C Co. was jointly owned by moving parties and 441
Inc., wholly owned subsidiary of insolvent entities — Moving parties, 441 Inc., insolvent entities and C Co. entered
into shareholders agreement providing that in event of insolvency of insolvent entities, moving parties could effect
sale of their interest in C Co. and require sale of insolvent entities' interest — Shareholders agreement also provided
that 441 Inc. could transfer its C Co. shares to insolvent entities at any time — 441 Inc. subsequently transferred shares
of C Co. to insolvent entities and was dissolved — Insolvent entities obtained initial order under Companies' Creditors
Arrangement Act including stay of proceedings — Moving parties brought motion seeking to set aside transfer of
shares from 441 Inc. to insolvent entities or, in alternative, requiring insolvent entities to perform and not disclaim
shareholders agreement as if shares had not been transferred — Insolvent entities brought motion for order that motion
of moving parties was stayed — Moving parties brought cross-motion for leave to proceed with their motion — Mo-
tion of insolvent entities granted; motion and cross-motion of moving parties dismissed — Stay of proceedings not
lifted — Balance of convenience, assessment of relative prejudice and relevant merits favoured position of insolvent
entities — There was good arguable case that shareholders agreement, which would inform reasonable expectations of
parties, permitted transfer and dissolution of 441 Inc. — Moving parties were in no worse position than any other
stakeholder who was precluded from relying on rights that arose upon insolvency default — If stay were lifted,
prejudice to insolvent entities would be great and proceedings contemplated by moving parties would be extraordi-
narily disruptive — Litigating subject matter of motion would undermine objective of protecting insolvent entities
while they attempted to restructure — It was premature to address issue of whether insolvent entities could disclaim
agreement — Issues surrounding any attempt at disclaimer should be canvassed on basis mandated in s. 32 of Act —
Discretion to lift stay on basis of lack of good faith not exercised.
Cases considered by Pepall J.:

Cdmpeau v. Olympia & York Developments Ltd._(1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 Car-
swellOnt 185 (Ont. Gen. Div.) — considered

Canadian Airlines Corp., Re.(2000), 19 C.B.R. ( 4th) 1, 2000 CarswellAlta 622 (Alta. Q.B.) — considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4
C.B.R. (3d) 311. (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) {1991] 2 W.W.R. 136 (B.C.

C.A.) — considered

ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd. (2007), 2007 SKCA 72, 2007 Car-
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swellSask 324, [20071 9 W.W.R. 79, (sub nom. Bricore Land Group Ltd., Re) 299 Sask. R. 194, (sub nom. Bri-
core Land Group Ltd,, Re) 408 W.A.C. 194. 33 C.B.R. (5th) 50 (Sask. C.A.) — referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275. 1993 CarswellOnt 183 (Ont.
Gen. Div. [Commercial List]) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988),92 A.R. 81, 72CB.R. (N.S.) 1,63 Alta. L.R,
(2d) 361, 1988 CarswellAlta 318 (Alta. Q.B.) — considered

San Francisco Gifis Ltd, Re (2004), 5 C.B.R. (5th) 92, 42 Alta. 1.R. (4th) 352, 2004 ABOB 705, 2004 Car-
swellAlta 1241, 359 A.R. 71 (Alta. Q.B.) — considered

Stelco Inc., Re (2005), 253 D.L.R. (4th) 109, 75 Q.R. (3d) 5. 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 Car-
swellOnt 1188, 196 O.A.C. 142 (Ont. C.A.) — referred to

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to
s. 8 —referred to
s. 11 — referred to
s. 11.02(1) [en. 2005, c. 47, s. 128] — considered
s. 11.02(2) [en. 2005, c. 47, s. 128] — considered
s. 32 — considered

Courts of Justice Act, R.S.0. 1990, c. C43
s. 106 — referred to

Rules considered:

Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 25.11(b) — referred to

R. 25.11(c) — referred to

MOTION by moving party to set aside transfer of shares to insolvent entities or, in alternative, requiring insolvent
entities to perform and not disclaim shareholders agreement; MOTION by insolvent entities for order that motion by

moving party was stayed; CROSS-MOTION by moving party for leave to proceed with its motion.

Pepall J.:
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Relief Requested

1 The CCAA applicants and partnerships (the "CMI Entities") request an order declaring that the relief sought by
GS Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.1 and GS VI AA One Parallel Holding S.ar.1 (the
"GS Parties") is subject to the stay of proceedings granted in my Initial Order dated October 6, 2009. The GS Parties
bring a cross-motion for an order that the stay be lifted so that they may pursue their motion which, among other
things, challenges pre-filing conduct of the CMI Entities. The Ad Hoc Committee of Noteholders and the Special
Committee of the Board of Directors support the position of the CMI Entities. All of these stakeholders are highly
sophisticated. Put differently, no one is a commercial novice. Such is the context of this dispute.

Background Facts

2 Canwest's television broadcast business consists of the CTLP TV business which is comprised of 12 free-to-air
television stations and a portfolio of subscription based specialty television channels on the one hand and the Specialty
TV Business on the other. The latter consists of 13 specialty television channels that are operated by CMI for the
account of CW Investments Co. and its subsidiaries and 4 other specialty television channels in which the CW In-

vestments Co. ownership interest is less than 50%.

3 The Specialty TV Business was acquired jointly with Goldman Sachs from Alliance Atlantis in August, 2007. In
January of that year, CMI and Goldman Sachs agreed to acquire the business of Alliance Atlantis through a jointly
owned acquisition company which later became CW Investments Co. It is a Nova Scotia Unlimited Liability Cor-

poration ("NSULC").

4 CMI held its shares in CW Investments Co. through its wholly owned subsidiary, 4414616 Canada Inc. ("441").
According to the CMI Entities, the sole purpose of 441 was to insulate CMI from any liabilities of CW Investments
Co. As a NSULC, its shareholders may face exposure if the NSULC is liquidated or becomes bankrupt. As such, 441
served as a "blocker" to potential liability. The CMI Entities state that similarly the GS parties served as "blockers" for

Goldman Sachs' part of the transaction.
5 According to the GS Parties, the essential elements of the deal were as follows:

(i) GS would acquire at its own expense and at its own risk, the slower growth businesses;

(ii) CW Investments Co. would acquire the Specialty TV Business and that company would be owned by 441
and the GS Parties under the terms of a Sharecholders Agreement;

(iii) GS would assist CW Investments Co. in obtaining separate financing for the Specialty TV Business;

(iv) Eventually Canwest would contribute its conventional TV business on a debt free basis to CW Invest-
ments Co. in return for an increased ownership stake in CW Investments Co.

6 The GS Parties also state that but for this arrangement, Canwest had no chance of acquiring control of the
Specialty TV Business. That business is subject to regulation by the CRTC. Consistent with policy objectives, the
CRTC had to satisfy itself that CW Investments Co. was not controlled either at law or in fact by a non-Canadian.

7 A Shareholders Agreement was entered into by the GS parties, CMI, 441, and CW Investments Co. The GS
Parties state that 441 was a critical party to this Agreement. The Agreement reflects the share ownership of each of the
parties to it: 64.67% held by the GS Parties and 35.33% held by 441. It also provides for control of CW Investments
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Co. by distribution of voting shares: 33.33% held by the GS Parties and 66.67% held by 441. The Agreement limits
certain activities of CW Investments Co. without the affirmative vote of a director nominated to its Board by the GS
Parties. The Agreement provides for call and put options that are designed to allow the GS parties to exit from the
investment in CW Investments Co. in 2011, 2012, and 2013. Furthermore, in the event of an insolvency of CM], the
GS parties have the ability to effect a sale of their interest in CW Investments Co. and require as well a sale of CMI's
interest. This is referred to as the drag-along provision. Specifically, Article 6.10(a) of the Shareholders Agreement

states:

Notwithstanding the other provisions of this Article 6, if an Insolvency Event occurs in respect of CanWest and is
continuing, the GS Parties shall be entitled to sell all of their Shares to any bona fide Arm's Length third party or
parties at a price and on other terms and conditions negotiated by GSCP in its discretion provided that such third
party or parties acquires all of the Shares held by the CanWest Parties at the same price and on the same terms and
conditions, and in such event, the CanWest Parties shall sell their Shares to such third party or parties at such price
and on such terms and conditions. The Corporation and the CanWest Parties each agree to cooperate with and
assist GSCP with the sale process (including by providing protected purchasers designated by GSCP with con-
fidential information regarding the Corporation (subject to a customary confidentiality agreement) and with ac-
cess to management).

8 The Agreement also provided that 441 as shareholder could transfer its CW Investments Co. shares to its parent,
CM], at any time, by gift, assignment or otherwise, whether or not for value. While another specified entity could not
be dissolved, no prohibition was placed on the dissolution of 441. 441 had certain voting obligations that were to be
carried out at the direction of CMI. Furthermore, CMI was responsible for ensuring the performance by 441 of its
obligations under the Shareholders Agreement.

9 On October 5, 2009, pursuant to a Dissolution Agreement between 441 and CMI and as part of the winding-up
and distribution of its property, 441 transferred all of its property, namely its 352,986 Class A shares and 666 Class B
preferred shares of CW Investments Co., to CMIL. CMI undertook to pay and discharge all of 441's liabilities and
obligations. The material obligations were those contained in the Shareholders Agreement. At the time, 441 and CW
Investments Co. were both solvent and CMI was insolvent. 441 was subsequently dissolved.

10 For the purposes of these two motions only, the parties have agreed that the court should assume that the
transfer and dissolution of 441 was intended by CMI to provide it with the benefit of all the provisions of the CCAA
proceedings in relation to contractual obligations pertaining to those shares. This would presumably include both the
stay provisions found in section 11 of the CCAA and the disclaimer provisions in section 32 .

11 The CMI Entities state that CMI's interest in the Specialty TV Business is critical to the restructuring and
recapitalization prospects of the CMI Entities and that if the GS parties were able to effect a sale of CW Investments
Co. at this time, and on terms that suit them, it would be disastrous to the CMI Entities and their stakeholders. Even the
overhanging threat of such a sale is adversely affecting the negotiation of a successful restructuring or recapitalization

of the CMI Entities.

12 On October 6, 2009, I granted an Initial Order in these proceedings. CW Investments Co. was not an applicant.
The CMI Entities requested a stay of proceedings to allow them to proceed to develop a plan of arrangement or
compromise to implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the Ad Hoc
Committee of 8% Noteholders had agreed on terms of such a transaction that were reflected in a support agreement
and term sheet. Those noteholders who support the term sheet have agreed to vote in favour of the plan subject to
certain conditions one of which is a requirement that the Shareholders Agreement be amended.

13 The Initial Order included the typical stay of proceedings provisions that are found in the standard form order
promulgated by the Commercial List Users Committee. Specifically, the order stated:
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15. THIS COURT ORDERS that until and including November 5, 2009, or such later date as this Court may
order (the "Stay Period"), no proceeding or enforcement process in any court or tribunal (each, a "Proceed-
ing") shall be commenced or continued against or in respect of the CMI Entities, the Monitor or the CMI
CRA or affecting the CMI Business or the CMI Property, except with the written consent of the applicable
CMI Entity, the Monitor and the CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI
Property or the CMI Business), the CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI
property or the CMI Business), the CMI CRA (in respect of Proceedings affecting the CMI CRA), or with
leave of this Court, and any and all Proceedings currently under way against or in respect of the CMI Entities
or the CMI CRA or affecting the CMI Business or the CMI Property are hereby stayed and suspended
pending further Order of this Court. In the case of the CMI CRA, no Proceeding shall be commenced against
the CMI CRA or its directors and officers without prior leave of this Court on seven (7) days notice to

Stonecrest Capital Inc.

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual, firm,
corporation, governmental body or agency, or any other entities (all of the foregoing, collectively being
"Persons" and each being a "Person") against or in respect of the CMI Entities, the Monitor and/or the CMI
CRA, or affecting the CMI Business or the CMI Property, are hereby stayed and suspended except with the
written consent of the applicable CMI Entity, the Monitor and the CMI CRA (in respect of rights and rem-
edies affecting the CMI Entities, the CMI Property or the CMI Business), the CMI CRA (in respect of rights
or remedies affecting the CMI CRA), or leave of this Court, provided that nothing in this Order shall (i)
empower the CMI Entities to carry on any business which the CMI Entities are not lawfully entitled to carry
on, (ii) exempt the CMI Entities from compliance with statutory or regulatory provisions relating to health,
safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,
or (iv) prevent the registration of a claim for lien.

14 The GS parties were not given notice of the CCAA application. On November 2, 2009, they brought a motion
that, among other things, seeks to set aside the transfer of the shares from 441 to CMI or, in the alternative, require
CMI to perform and not disclaim the Shareholders Agreement as if the shares had not been transferred. On November
10, 2009 the GS parties purported to revive 441 by filing Articles of Revival with the Director of the CBCA. The CMI
Entities were not notified nor was any leave of the court sought in this regard. In an amended notice of motion dated
November 19, 2009 (the "main motion"), the GS Parties request an order:

(a) Setting aside and declaring void the transfer of the shares from 441 to CMI;

(b) declaring that the rights and remedies of the GS Parties in respect of the obligations of 441 under the
Shareholders Agreement are not affected by these CCAA proceedings in any way whatsoever;

(c) in the alternative to (a) and (b), an order directing CMI to perform all of the obligations that bound 441
immediately prior to the transfer;

(d) in the alternative to (a) and (b), an order declaring that the obligations that bound 441 immediately prior to
the transfer, may not be disclaimed by CMI pursuant to section 32 of the CCAA or otherwise; and

(e) if necessary, a trial of the issues arising from the foregoing.

15 They also requested an order amending paragraph 59 of the Initial Order but that issue has now been resolved
and I am satisfied with the amendment proposed.

16 The CMI Entities then brought a motion on November 24, 2009 for an order that the GS motion is stayed. As in
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a game of chess, on December 3, 2009, the GS Parties served a cross-motion in which, if required, they seek leave to
proceed with their motion.

17 In furtherance of their main motion, the GS Parties have expressed a desire to examine 4 of the 5 members of
the Special Committee of the Board of Directors of Canwest. That Committee was constituted, among other things, to
oversee the restructuring. The GS Parties have also demanded an extensive list of documentary production. They also
seek to impose significant discovery demands upon the senior management of CanWest.

Issues

18 The issues to be determined on these motions are whether the relief requested by the GS Parties in their main
motion is stayed based on the Initial Order and if so, whether the stay should be lifted. In addition, should the relief

sought in paragraph 1(e) of the main motion be struck.

Positions of Parties

19 In brief, the parties' positions are as follows. The CMI Entities submit that the GS Parties' motion is a "pro-
ceeding" that is subject to the stay under paragraph 15 of the Initial Order. In addition, the relief sought by them
involves "the exercise of any right or remedy affecting the CMI Business or the CMI Property" which is stayed under
paragraph 16 of the Initial Order. The stay is consistent with the purpose of the CCAA. They submit that the subject
matter of the motion should be caught so as to prevent the GS parties from gaining an unfair advantage over other
stakeholders of the CMI Entities and to ensure that the resources of the CMI Entities are devoted to developing a
viable restructuring plan for the benefit of all stakeholders. They also state that CMI's interest in CW Investments Co.
is a significant portion of its enterprise value. They state further that their actions were not in breach of the Share-
holders Agreement and in any event, debtor companies are able to organize their affairs in order to benefit from the
CCAA stay. Furthermore, any loss suffered by the GS Parties can be quantified.

20 In paragraph 1(e) of the main motion, the GS parties seek to prevent CMI from disclaiming the obligations of
441 that existed immediately prior to the transfer of the shares to CML. If this relief is not stayed, the CMI Entities
submit that it should be struck out pursuant to Rule 25.11(b) and (¢) as premature and improper. They also argue that
section 32 of the CCAA provides a procedure for disclaimer of agreements which the GS Parties improperly seek to

circumvent.

21 Lastly, the CMI Entities state that the bases on which a CCAA stay should be lifted are very limited. Most of
the grounds set forth in Cenadian Airlines Corp., Re[FN1] which support the lifting of a stay are manifestly inap-
plicable. As to prejudice, the GS parties are in no worse position than any other stakeholder who is precluded from
relying on rights that arise on an insolvency default. In contrast, the prejudice to the CMI Entities would be debilitating
and their resources need to be devoted to their restructuring, The GS Parties' rights would not be lost by the passage of
time. The GS Parties' motion is all about leverage and a desire to improve the GS Parties' negotiating position submits

counsel for the CMI Entities.

22 The Ad Hoc Committee of Noteholders, as mentioned, supports the CMI Entities' position. In examining the
context of the dispute, they submit that the Shareholders Agreement permitted and did not prohibit the transfer of 441's
shares. Furthermore, the operative obligations in that agreement are obligations of CMI, not 441. It is the substance of
the GS Parties' claims and not the form that should govern their ability to pursue them and it is clearly encompassed by
the stay. The Committee relies on Hongkong Bank of Canada v. Chef Ready Foods Ltd.[FN2] in support of their

position on timing.

23 The Special Committee also supports the CMI Entities. It submits that the primary relief sought by the GS
parties is a declaration that their contracts to and with CW Investments cannot or should not be disclaimed. The debate
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as to whether 441 could properly be assimilated into CMI is no more than an alternate argument as to why such dis-
claimer can or cannot occur. They state that the subject matter of the GS Parties' motion is premature.

24 The GS Parties submit that the stay does not prevent parties affected by the CCAA proceedings from bringing
motions within the CCAA proceedings themselves. The use of CCAA powers and the scope of the stay provided in the
Initial Order and whether it applies to the GS Parties' motion are proper questions for the court charged with super-
vising the CCAA process. They also argue that the motion would facilitate negotiation between key parties, raises the
important preliminary issue of the proper scope and application of section 32 of the CCAA, and avoids putting the
Monitor in the impossible position of having to draw legal conclusions as to the scope of CMI's power to disclaim. The
court should be concerned with pre-filing conduct including the reason for the share transfer, the timing, and CMI's

intentions.

25 Even if the stay is applicable, the GS parties submit that it should be lifted. In this regard, the court should
consider the balance of convenience, the relative prejudice to parties, and where relevant, the merits of the proposed
action. The court should also consider whether the debtor company has acted and is acting in good faith. The GS
Parties were the medium by which the Specialty TV Business became part of Canwest. Here, all that is being sought is
areversal of the false and highly prejudicial start to these restructuring proceedings. It is necessary to take steps now to
protect a right that could be lost by the passage of time. The transfer of the shares exhibited bad faith on the part of
Canwest. 441 insulated CW Investments Co. and the Specialty TV Business from the insolvency of CMI and thereby
protected the contractual rights of the GS Parties. The manifest harm to the GS Parties that invited the motion should
be given weight in the court's balancing of prejudices. Concerns as to disruption of the restructuring process could be
met by imposing conditions on the lifting of a stay as, for example, the establishment of a timetable.

Discussion
(a) Legal Principles
26 First I will address the legal principles applicable to the granting and lifting of a CCAA stay.

27 The stay provisions in the CCAA are discretionary and are extraordinarily broad. Section 11.02 (1) and (2)
states:

11.02 (1) A court may, on an initial application in respect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court considers necessary, which period may not be more

than 30 days, :

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) A court may, on an application in respect of a debtor company other than an initial application, make an
order, on any terms that it may impose,

(a) staying until otherwise ordered by the court, for any period that the court considers necessary, all
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proceedings taken or that might be taken in respect of the company under an Act referred to in paragraph

(D(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

28 The underlying purpose of the court's power to stay proceedings has frequently been described in the case law.
It is the engine that drives the broad and flexible statutory scheme of the CCAA: Stelco Inc., Re [FN3] and the key
element of the CCAA process: Canadian Airlines Corp., Re[FN4] The power to grant the stay is to be interpreted
broadly in order to permit the CCAA to accomplish its legislative purpose. As noted in Lekndorff General Partner
Ltd.. Re[FNS], the power to grant a stay extends to effect the position of a company's secured and unsecured creditors
as well as other parties who could potentially jeopardize the success of the restructuring plan and the continuance of
the company. As stated by Farley J. in that case,

"It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors
during the period required to develop a plan and obtain approval of creditors. Such manoeuvres could give an
aggressive creditor an advantage to the prejudice of others who are less aggressive and would undermine the
company's financial position making it even less likely that the plan will succeed....The possibility that one or
more creditors may be prejudiced should not affect the court's exercise of its authority to grant a stay of pro-
ceedings under the CCAA because this affect is offset by the benefit to all creditors and to the company of fa-
cilitating a reorganization. The court's primary concerns under the CCAA must be for the debtor and al/ of the

creditors."[FN6] (Citations omitted)

29 The all encompassing scope of the CCAA is underscored by section 8 of the Act which precludes parties from
contracting out of the statute. See Hongkong Bank of Canada v. Chef Ready Foods Ltd. [FN7] in this regard.

30 Two cases dealing with stays merit specific attention. Campeau v. Olympia & York Developments Ltd. [FN8]
was a decision granted in the early stages of the evolution of the CCAA. In that case, the plaintiffs brought an action
for damages including the loss of share value and loss of opportunity both against a company under CCAA protection
and a bank. The statement of claim had been served before the company's CCAA filing. The plaintiff sought to lift the
stay to proceed with its action. The bank sought an order staying the action against it pending the disposition of the
CCAA proceedings. Blair J. examined the stay power described in the CCAA, section 106 of the Courts of Justice
Act[FN9] and the court's inherent jurisdiction. He refused to lift the stay and granted the stay in favour of the bank
until the expiration of the CCAA stay period. Blair J. stated that the plaintiff's claims may be addressed more expe-
ditiously in the CCAA proceeding itself.[FN10] Presumably this meant through a claims process and a compromise of
claims. The CCAA stay precludes the litigating of claims comparable to the plaintiff's in Campeau. If it were other-
wise, the stay would have no meaningful impact.

31 The decision of Hongkong Bank of Canada v. Chef Ready Foods Ltd. is also germane to the case before me.
There, the Bank demanded payment from the debtor company and thereafter the debtor company issued instant trust
deeds to qualify for protection under the CCAA. The bank commenced proceedings on debenture security and the next
. day the company sought relief under the CCAA. The court stayed the bank's enforcement proceedings. The bank

appealed the order and asked the appellate court to set aside the stay order insofar as it restrained the bank from ex-
ercising its rights under its security. The B.C. Court of Appeal refused to do so having regard to the broad public policy
objectives of the CCAA.

32 As with the imposition of a stay, the lifting of a stay is discretionary. There are no statutory guidelines con-
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tained in the Act. According to Professor R.H. McLaren in his book "Canadian Commercial Reorganization: Pre-
venting Bankruptcy"[FN11], an opposing party faces a very heavy onus if it wishes to apply to the court for an order
lifting the stay. In determining whether to lift the stay, the court should consider whether there are sound reasons for
doing so consistent with the objectives of the CCAA, including a consideration of the balance of convenience, the
relative prejudice to parties, and where relevant, the merits of the proposed action: /CR Commercial Real Estate
(Regina) Ltd. v. Bricore Land Group Ltd [FN12]. That decision also indicated that the judge should consider the good

faith and due diligence of the debtor company.[FN13]

33 Professor McLaren enumerates situations in which courts will lift a stay order. The first six were cited by
Paperny J. in 2000 in Canadian Airlines Corp., Re[FN14]and Professor McLaren has added three more since then.
They are:

1. When the plan is likely to fail.

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any
pre-existing condition of the applicant creditor).

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the
order or where the failure to pay the creditor would cause it to close and thus jeopardize the debtor's com-

pany's existence).

4. The applicant would be significantly prejudiced by refusal to lift the stay and there would be no resulting
prejudice to the debtor company or the positions of creditors.

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passing of
time.

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the com-
mencement of the stay period.

7. There is a real risk that a creditor's loan will become unsecured during the stay period.

8. It is necessary to allow the applicant to perfect a right that existed prior to the commencement of the stay
period.

9. It is in the interests of justice to do so.
(b) Application
34 Turning then to an application of all of these legal principles to the facts of the case before me, I will first
consider whether the subject matter of the main motion of the GS Parties is captured by the stay and then will address

whether the stay should be lifted.

35 In analyzing the applicability of the stay, I must examine the substance of the main motion of the GS Parties
and the language of the stay found in paragraphs 15 and 16 of my Initial Order.

36 In essence, the GS Parties' motion seeks to:

(i) undo the transfer of the CW Investments Co. shares from 441 to CMI or
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(ii) require CMI to perform and not disclaim the Shareholders Agreement as though the shares had not been
transferred.

37 It seems to me that the first issue is caught by the stay of proceedings and the second issue is properly ad-
dressed if and when CMI seeks to disclaim the Shareholders Agreement.

38 The substance of the GS Parties' motion is a "proceeding” that is subject to the stay under paragraph 15 of the
Initial Order which prohibits the commencement of all proceedings against or in respect of the CMI Entities, or af-
fecting the CMI Business or the CMI Property. The relief sought would also involve "the exercise of any right or
remedy affecting the CMI Business or the CMI Property" which is stayed under paragraph 16 of the Initial Order.

39 When one examines the relief requested in detail, the application of the stay is clear. The GS Parties ask first
for an order setting aside and declaring void the transfer of the shares from 441. As the shares have been transferred to
the CMI Entities presumably pursuant to section 6.5(a) of the Shareholders Agreement, this is relief "affecting the
CMI Property". Secondly, the GS Parties ask for a declaration that the rights and remedies of the GS Parties in respect
of the obligations of 441 are not affected by the CCAA proceedings. This relief would permit the GS Parties to require
CMI to tender the shares for sale pursuant to section 6.10 of the Shareholders Agreement. This too is relief affecting
the CMI Entities and the CMI Property. Thirdly, they ask for an order directing CMI to perform all of the obligations
that bound 441 prior to the transfer. This represents the exercise of a right or remedy against CMI and would affect the
CMI Business and CMI Property in violation of paragraph 16 of the Initial Order. This is also stayed by virtue of
paragraph 15. Fourthly, the GS Parties seek an order declaring that the obligations that bound 441 prior to the transfer
may not be disclaimed. This both violates paragraph 16 of the Initial Order and also seeks to avoid the express pro-
visions contained in the recent amendments to the CCAA that address disclaimer.

40 Accordingly, the substance and subject matter of the GS Parties' motion are certainly encompassed by the stay.
As Mr. Barnes for the CMI Entities submitted, had CMI taken the steps it did six months ago and the GS Parties
commenced a lawsuit, the action would have been stayed. Certainly to the extent that the GS Parties are seeking the
freedom to exercise their drag along rights, these rights should be captured by the stay. ‘

41 The real question, it seems to me, is whether the stay should be lifted in this case. In considering the request to
lift the stay, it is helpful to consider the context and the provisions of the Sharcholders Agreement. In his affidavit
sworn November 24, 2009, Mr. Strike, the President of Corporate Development & Strategy Implementation of
Canwest Global and its Recapitalization Officer, states that the joint acquisition from Alliance Atlantis was intensely
and very carefully negotiated by the parties and that the negotiation was extremely complex and difficult. "Every
aspect of the deal was carefully scrutinized, including the form, substance and precise terms of the Initial Shareholders
Agreement." The Shareholders Agreement was finalized following the CRTC approval hearing. Among other things:

« Article 2.2 (b) provides that CMI is responsible for ensuring the performance by 441 of its obligations under
the Shareholders Agreement.

« Article 6.1 contains a restriction on the transfer of shares.

* Article 6.5 addresses permitted transfers. Subsection (a) expressly permits each shareholder to transfer
shares to a parent of the shareholder. CMI was the parent of the shareholder, 441.

* Article 6.10 provides that notwithstanding the other provisions of Article 6, if an insolvency event occurs
(which includes the commencement of a CCAA proceeding), the GS Parties may sell their shares and cause
the Canwest parties to sell their shares on the same terms. This is the drag along provision.
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« Article 6.13 prohibits the liquidation or dissolution of another company[FN15] without the prior written
consent of one of the GS Parties[FN16].

42 The recital of these provisions and the absence of any prohibition against the dissolution of 441 indicate that
there is a good arguable case that the Shareholders Agreement, which would inform the reasonable expectations of the

parties, permitted the transfer and dissolution.

43 The GS Parties are in no worse position than any other stakeholder who is precluded from relying on rights that
arise upon an insolvency default. As stated in San Francisco Gifts Ltd., Re[FN17] :

"The Initial Order enjoined all of San Francisco's landlords from enforcing contractual insolvency clauses. This is
a common prohibition designed, at least in part, to avoid a creditor frustrating the restructuring by relying on a
contractual breach occasioned by the very insolvency that gave rise to proceedings in the first place."[FN18]

44 Similarly, in Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd [FN19] , one of the debtor's joint
venture partners in certain petroleum operations was unable to rely on an insolvency clause in an agreement that
provided for the immediate replacement of the operator if it became bankrupt or insolvent.

45 If the stay were lifted, the prejudice to CMI would be great and the proceedings contemplated by the GS Parties
would be extraordinarily disruptive. The GS Parties have asked to examine 4 of the 5 members of the Special Com-
mittee. The Special Committee is a committee of the Board of Directors of Canwest. Its mandate includes, among
other things, responsibility for overseeing the implementation of a restructuring with respect to all, or part of the
business and/or capital structure of Canwest. The GS Parties have also requested an extensive list of documentary
production including all documents considered by the Special Committee and any member of that Committee relating
to the matters at issue; all documents considered by the Board of Directors and any member of the Board of Directors
relating to the matters at issue; all documents evidencing the deliberations, discussions and decisions of the Special
Committee and the Board of Directors relating to the matters at issue; all documents relating to the matters at issue sent
to or received by Leonard Asper, Derek Burney, David Drybrough, David Kerr, Richard Leipsic, John Maguire,
Margot Micillef, Thomas Strike, and Hap Stephen, the Chief Restructuring Advisor appointed by the court. As stated
by M. Strike in his affidavit sworn November 24, 2009,

The witnesses that the GS Parties propose to examine include the most senior executives of the CMI Entities;
those who are most intensely involved in the enormously complex process of achieving a successful going con-
cern restructuring or recapitalization of the CMI Entities. Myself, Mr. Stephen, Mr. Maguire and the others are all
working flat out on trying to achieve a successful restructuring or recapitalization of the CMI Entities. Frankly,
the last thing we should be doing at this point is preparing for a forensic examination, in minute detail, over events
that have taken place over the past several months. At this point in the restructuring/recapitalization process, the
proposed examination would be an enormous distraction and would significantly prejudice the CMI Entities' re-
structuring and recapitalization efforts.

46 While Mr. McElcheran for the GS Parties submits that the examinations and the scope of the examinations
could be managed, in my view, the litigating of the subject matter of the motion would undermine the objective of
protecting the CMI Entities while they attempt to restructure. The GS Parties continue to own their shares in CW
Investments Co. as does CMI. CMI continues to operate the Specialty TV Business. Furthermore, CMI cannot sell the
shares without the involvement of the Monitor and the court. None of these facts have changed. The drag along rights
are stayed (although as Mr. McElcheran said, it is the cancellation of those rights that the GS Parties are concerned

about.)

47 A key issue will be whether the CMI Parties can then disclaim that Agreement or whether they should be
required to perform the obligations which previously bound 441. This issue will no doubt arise if and when the CMI
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Entities seek to disclaim the Shareholders Agreement. It is premature to address that issue now. Furthermore, section
32 of the CCAA now provides a detailed process for disclaimer. It states:

32.(1) Subject to subsections (2) and (3), a debtor company may — on notice given in the prescribed form and
manner to the other parties to the agreement and the monitor — disclaim or resiliate any agreement to which the
company is a party on the day on which proceedings commence under this Act. The company may not give notice
unless the monitor approves the proposed disclaimer or resiliation.

(2) Within 15 days after the day on which the company gives notice under subsection (1), a party to the agreement
may, on notice to the other parties to the agreement and the monitor, apply to a court for an order that the
agreement is not to be disclaimed or resiliated.

(3) If the monitor does not approve the proposed disclaimer or resiliation, the company may, on notice to the other
parties to the agreement and the monitor, apply to a court for an order that the agreement be disclaimed or resil-

iated.
(4) In deciding whether to make the order, the court is to consider, among other things,
(a) whether the monitor approved the proposed disclaimer or resiliation;

(b) whether the disclaimer or resiliation would enhance the prospects of a viable compromise or ar-
rangement being made in respect of the company; and

(c) whether the disclaimer or resiliation would likely cause significant financial hardship to a party to the
agreement.

48 Section 32, therefore, provides the scheme and machinery for the disclaimer of an agreement. If the monitor
approves the disclaimer, another party may contest it. If the monitor does not approve the disclaimer, permission of the
court must be obtained. It seems to me that the issues surrounding any attempt at disclaimer in this case should be
canvassed on the basis mandated by Parliament in section 32 of the amended Act.

49 In my view, the balance of convenience, the assessment of relative prejudice and the relevant merits favour the
position of the CMI Entities on this lift stay motion. As to the issue of good faith, the question is whether, absent more,
one can infer a lack of good faith based on the facts outlined in the materials filed including the agreed upon admission
by the CMI Entities. The onus to lift the stay is on the moving party. I decline to exercise my discretion to lift the stay
on this basis.

50 Turning then to the factors listed by Professor McLaren, again I am not persuaded that based on the current
state of affairs, any of the factors are such that the stay should be lifted. In light of this determination, there is no need
to address the motion to strike paragraph 1(e) of the GS Parties' main motion.

51 The stay of proceedings in this case is performing the essential function of keeping stakeholders at bay in order
to give the CMI Entities a reasonable opportunity to develop a restructuring plan. The motions of the GS Parties are
dismissed (with the exception of that portion dealing with paragraph 59 of the Initial Order which is on consent) and
the motion of the CMI Entities is granted with the exception of the strike portion which is moot.

52 The Monitor, reasonably in my view, did not take a position on these motions. Its counsel, Mr. Byers, advised

the court that the Monitor was of the view that a commercial resolution was the best way to resolve the GS Parties'
issues. It is difficult to disagree with that assessment.
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Insolvent entities' motion granted; motion and cross-motion of moving party dismissed.
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Bankruptcy --- Bankruptcy petitions for receiving orders — Grounds for petition — Within 6 months prior to petition.
Bankruptcy --- Bankruptcy petitions for receiving orders — Hearing of petition -— Defences.

Bankruptcy --- Receiving order — Effect of receiving order.

Acts of bankruptcy subsequent to appointment of Receiver,

The appointment of a receiver and manager does not alter the position of a debtor insofar as its liability for debts is
concerned, particularly vis-a-vis acts of bankruptcy; it follows that petitioning creditors are entitled to rely on any
requests for payment addressed after his appointment, on non-payment by him, on any consents to judgment given by
him and on any other acts of the debtor which would normally come within the definition of s. 24 (1)(f ) of the
Bankruptcy Act, R.S.C. 1970, c. B-3, in support of their claims that an act of bankruptcy occurred within six months
prior to the filing of the petitions. The appointment of a receiver does not dissolve or annihilate the company: Moss SS.
Co. Ltd. v. Whinney, {1912] A.C. 254 ; Re Newdigate Colliery Ltd.; Newdegate v. Newdigate Colliery Ltd., [1912] 1

Ch. 468 ; Re Raitblat,28 O.W.N. 237, 5 C.B.R. 714, [1925]12 D.L.R. 1219, affirmed 28 O.W.N. 292, 5 C.B.R. 765,
[192513 D.L.R. 446 (C.A.) ; Re Rayner, 8 M.P.R. 369, 16 C.B.R. 411, [1935]2 D.L.R. 542 (P.E.L.) applied.
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Nitikman J. :

1 On 14th September 1971 two bankruptcy petitions were filed in this Court against Churchill Forest Industries
(Manitoba) Limited (hereafter referred to as "CFI" or "debtor") asking it be adjudged a bankrupt and that a receiving
order be made in respect of its estate on the ground that the debtor, within six months next preceding the filing of the
said petitions, committed the following act of bankruptcy, namely, that it had ceased to meet its liabilities generally as
they became due.

2 One petition — by Metropolitan Investigation & Security (Canada) Limited ("Metropolitan") alleges an in-
debtedness to it by the debtor of $26,218.21. The other is by Pile Foundations Ltd. ("Pile") and Dominion Catering
Company Limited ("Dominion"). Pile and Dominion allege indebtedness to them by the debtor of $10,532.12 and

$241,547.55 respectively.

3 CFI opposes being adjudged bankrupt and the making of a receiving order against it as requested in the two
petitions and alleges, inter alia: .

1. That it did not cease to meet its liabilities generally as they became due within the six months next preceding
the filing of the petitions.

2. That during the aforesaid period of six months its assets have been in the custody and control of the interim
Receiver and Manager appointed by the Court of Queen's Bench of Manitoba with the duty to preserve the same
for the benefit of the plaintiffs in the action.

3. That CFI has no immediately available property but has a claim to have the action brought in the Court of
Queen's Bench of Manitoba, in which the interim Receiver and Manager above mentioned was appointed, dis-
missed, a claim to have the debenture given by it to the Montreal Trust Company reinstated, and a claim for
damages for the mismanagement of its undertaking by the interim Receiver and Manager.

4. That CFI is not insolvent.

5. That if CFI is successful in its action against the Montreal Trust Company and the Manitoba Development
Corporation, then CFI will be in a position to operate to the benefit of creditors, shareholders and CFI alike.

6. That the granting of a receiving order would be oppressive and in the discretion of the Court should be refused.

4 The order appointing the interim Receiver and Manager referred to in CFI's notice of dispute was made by
Tritschler C.J.Q.B. on 7th January 1971, upon motion by Montreal Trust Company and Manitoba Development
Corporation in a proceeding in the Court of Queen's Bench, wherein Montreal Trust Company and Manitoba De-
velopment Corporation were plaintiffs and CFI was defendant.

5 This order, as amended on 28th April 1971, provides, in part, as follows:

1. This Court doth order that Leifur Hallgrimson be and is hereby appointed until the trial or other final disposition
of this action as Receiver and Manager of all the undertaking, property and assets of the Defendant, wheresoever
situate, and that are subject to the security or charges created by a certain Indenture made as of the 27th day of
February, 1969, between the Defendant and the Montreal Trust Company for the purpose of preserving and
protecting the same and to carry on and manage the said undertaking ...
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3. AND THIS COURT DOTH FURTHER ORDER that the Defendant do forthwith deliver over to the said
LEIFUR HALLGRIMSON, as Receiver and Manager as aforesaid, all the undertaking, property and assets of
every kind and wheresoever situate comprised in and subject to the security or charge created by the said In-
denture (subject only to the rights of the bankers of the Defendant that may have arisen prior to the making of this
Order under Section 88 of The Bank Act or other security pursuant to the terms of the said Indenture) and all
books, documents, papers and records of every kind relating thereto.

4. AND THIS COURT DOTH FURTHER ORDER AND DECLARE that the Receiver and Manager be and he is
hereby fully authorized and empowered to institute and prosecute all suits, proceedings and actions at law as may
in his judgment be necessary for the proper protection of the said undertaking, property and assets of the De-
fendant, and likewise to defend all suits and proceedings instituted against him as such Receiver and Manager and
to appear in and conduct the prosecution or defence of any such proceedings and actions now pending in any court
for the benefit of or against the Defendant, the prosecution or defence of which will, in the judgment of the said
Receiver and Manager, be necessary for the proper protection of the said property, assets, business and under-
taking of the Defendant, and the authority hereby conferred shall extend to such appeals as the said Receiver and
Manager shall deem proper and advisable in respect of any Order or judgment produced in such suit or actions;
PROVIDED ALWAYS that no suit, proceedings or action shall be instituted against the Defendant or the said
Receiver or Manager, in his capacity as aforesaid unless the leave of this Honourable Court shall first have been

had and obtained.
5. THIS COURT DOTH FURTHER ORDER that no proceedings, actions or suits, respecting or in any way

pertaining to or affecting the lands in which the Plaintiffs have any interest by virtue of said Indenture, shall
howsoever be taken or instituted, unless the leave of this Honourable Court shall first have been had and obtained.

6 On 14th September 1971, by separate orders, Tritschler C.J.Q.B. gave leave to Metropolitan and Dominion and
Pile to institute bankruptcy proceedings against CFI.

7 By my order dated 27th September 1971 the two petitions were consolidated and were subsequently heard
together.

8 Under s. 24(1)(j ) of the Bankruptcy Act, R.S.C. 1970, ¢. B-3, a debtor commits an act of bankruptcy if he ceases
to meet his liabilities generally as they become due, and s. 25(1) (a ) and (b ) provides:

(1) Subject to this section, one or more creditors may file in court a petition for a receiving order against a debtor
if, and if it is alleged in the petition that,

(a ) the debt or debts owing to the petitioning creditor or creditors amount to one thousand dollars, and
(b) the debtor has committed an act of bankruptcy within six months next preceding the filing of the petition.

9 It is not in dispute that the petitions were filed in the court having jurisdiction in the locality of the debtor and
that all necessary services of the petition were properly made.

10 At the hearing counsel for CFI acknowledged that it was indebted to Metropolitan in the amount claimed,
namely, $26,218.21, and to Dominion in a very substantial amount.

11 I deal now with the allegation that the debtor had ceased to meet its liabilities generally as they became due and
relate myself first to the period up to 7th January 1971, the date of the receiving order made by Tritschler C.J.Q.B.
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12 The evidence is overwhelming that as of that date the debtor had, indeed, ceased to meet its liabilities generally
as they became due.

13 A statement of lien claimants against CFI as a primary debtor and a statement of other creditors against the
debtor, prepared by Price Waterhouse & Co., chartered accountants, was filed as Ex. 76. According to Price Water-

house & Co., this exhibit was prepared on the following basis:

1. Amounts are shown as claimed by the respective creditors and do not necessarily represent validated amounts.

2. In instances where settlement has been agreed between the parties the amount is included at what we are in-
formed has been agreed.

3. Amounts are included which represent expenses and the costs of acquisition of spare parts, however the great
majority is to the account of fixed assets.

4. Lien claims have been allocated among the companies generally on the basis of primary debtor as determined
from review of particulars of claim by counsel for C.F.1L

14 A. Kerr Twaddle, Esq., Q.C., counsel for the debtor, in conjunction with J. Keith Knox, Esq., a member of the
lien claimants' committee, prepared a list of lien claimants (Ex. 74) with the exception of three or four claimants added
later. This list shows the lien claimants, counsel, the contract number, the primary debtor, owner of the land against
which the lien was filed, the lien number, the amount claimed in each lien, the date on which the lien was filed, and the

amount finally claimed in the particulars of each case.

15 Exhibit 76 lists 202 unsecured creditors, claiming from the debtor a total of $926,082.06. This amount, ali
owing and unpaid, is not disputed by the debtor and is shown as a current liability on the interim balance sheet filed by
the debtor as Ex. 100. I shall make further reference to this exhibit later.

16 Additionally, Ex, 76 lists 13 unsecured creditors claiming a total of $98,671.21 against CFI common service
account, that is, claims which involve CFI and other owners and participants in the project at The Pas.

17 Exhibit 76 shows 29 lien claimants with claims totalling $3,725,692.27. In Ex. 74 the amount claimed in the
liens is shown as $3,976,038.32. The debtor's evaluation of these lien claims is $2,280,616.63 (Ex. 97). At this point it
is not necessary for me to decide which of the amounts is correct. Suffice to say that as of 7th January 1971 the amount
owing and unpaid under these liens was substantial, and again referring to Ex. 100, I point out that it is there shown as
a current liability in the sum of $2,280,616.

18 The above lien claims do not include lien claims against CFI common service account. Exhibit 76 shows these
claims at $1,912,783.59. The debtor's evaluation of them is $1,036,162.67 (Ex. 97).

19 While several liens were filed in the latter part of November 1969, the great majority were filed in the months
com mencing with February 1970 and continuing up to and including December of the same year. Others were filed as

late as 26th February 1971.

20 Claims for payment by lien claimants and other creditors continued to be made without success and at least two
creditors, Beamer & Lathrop Limited and H. D. Booth & Associates Ltd., were forced into bankruptcy.

21 The account of Pile was incurred in September 1970. W. C. Harris, its president and director, testified that he
made numerous requests for payment by letter and telephone. He received promises of payment but none was made.
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22 Robert Arthur Pollard, an officer of Dominion and its district manager for Manitoba and Saskatchewan, tes-
tified that as of September 1970 there was due Dominion from the debtor approximately $250,000, including about
$12,000 in respect of food and lodging supplied the debtor's own men on site. Pollard made numerous telephone calls
to Derek Betts, comptroller of the debtor, and to one B. Chobotar, a chartered accountant with the debtor. As in the
case of Pile promises of payment were made but not kept. In September 1970 Pollard flew to The Pas in an effort to
effect settlement. On requesting payment he was told the debtor was not getting advances from certain parties who
were financing the company and, therefore, could not make payment to Dominion. Pollard made further trips to The
Pas in October and demanded, without success, payment of Dominion's account, which then exceeded $200,000.
About 5th January 1971 he again flew to The Pas. Dominion's account was then approximately $235,000 and after
efforts to collect extending over 1 '/, days he finally obtained a cheque for just under $22,000, post-dated to the fol-
lowing day. The reason given for the post-dating was that the debtor was awaiting a transfer of funds to cover. This
cheque was not honoured as the bank account was frozen pursuant to the receiving order granted on 7th January 1971.

23 Lloyd Wendell Hale, president of the debtor, was questioned about indebtedness owing by it prior to 7th
January 1971. He attributed the delays in payment and the non-payment to disputed invoices, disputes on progress
reports, extras and slowness in processing invoices. As I listened to his testimony and reasons advanced by him for
non-payment I was minded of the adage, "The poorer the payer, the better the excuse". A review of his evidence

confirms my respect for that old saying.

24 When confronted with admitted unpaid accounts Hale's evidence became more revealing. An indebtedness to
Metropolitan covered by invoices of 15th and 30th November, 12th, 15th and 3 1st December, all in 1971, and a further
invoice of 1st January 1971, is not disputed by the debtor but remains unpaid.

25 Questioned on this indebtedness Hale gave the following answers:

Q. ... Why, if the account is not disputed and you were solvent at the time and you were able to meet your obli-
gations as they became due, why were these invoices left unpaid? A. I don't know.

Q. Is that the best you can do? A. That is the best I can do. I don't know.

26 Further questioning of Hale as to why the Metropolitan claim — undisputed and due before the date of the
receiving order — was not paid, brought out the answer: "I have no excuse. I guess we were slow payers."

27 I conclude accordingly that the debtor had ceased to meet its liabilities generally as they became due prior to
7th January 1971, and consider next what occurred subsequent to that date and up to the filing of the petitions herein.

28 It is agreed that neither the debtor nor anyone on its behalf made any payments to the creditors in respect of
these liabilities save a payment for insurance premiums approved by Hallgrimson. I should here point out that while
Hallgrimson was appointed interim Receiver and Manager I shall, for convenience, refer to him simply as "Receiver".

29 = The debtor contended that the appointment of the Receiver effectively blocked any payments to creditors
except on his authority and, accordingly, no act of bankruptcy could be committed by the debtor after 7th January
1971. It further contended that, assuming but not admitting that the debtor had committed an act of bankruptcy prior to
7th January 1971, any effective bankruptcy petition would require to have been filed within six months of that date
and, as the petitions were not filed until 14th September 1971, they must be dismissed.

30 I do not accept the contention that, because of the receiving order of 7th January 1971, the debtor could not
commit an act of bankruptcy after that date.
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31 The true nature and effect of the receiving order was simply the appointment of an interim Receiver and
Manager. What, then, is his position and what are his duties and responsibilities? How is the status of CFI affected by
them? In Parsons et al. v. Sovereign Bank of Canada, [1913] A.C. 160. 9 D.L.R. 476 , Viscount Haldane L.C. put it

this way at p. 167:

A receiver and manager appointed, as were those in the present case, is the agent neither of the debenture-holders,
whose credit he cannot pledge, nor of the company, which cannot control him. He is an officer of the Court put in
to discharge certain duties prescribed by the order appointing him; the duties which in the present case extended to
the continuation and management of the business. The company remains in existence, but it has lost its title to

control its assets and affairs.

32 In Re Newdigate Colliery Ltd.; Newdegate v. Newdigate Colliery Ltd., {1912] 1 Ch. 468 , a receiver and
manager of the property and undertaking of the company had been appointed in a debenture holders' action against it.

At p. 472 Cozens-Hardy M.R. said:

... it is just as much the duty and the business of the receiver and manager to protect the goodwill and to guard
against the destruction of the business or injury to the goodwill, as it is the duty of the receiver of mortgaged
property, not being manager also, to take care that the property is preserved so far as it reasonably may be for the
benefit of all whom it may concern — the mortgages and the mortgagor,

and at p. 477 Buckley L.J. said:

The receiver and manager is a person who under an order of the Court has been put in a position of duty and
responsibility as regards the management and carrying on of this business.

33 It is clear, and I agree with counsel for the petitioners, that the appointment of the Receiver did not freeze the
obligations of the debtor nor did it create a new entity for the purpose of receiving or dealing with claims against the
debtor. All that happened was the substitution of Hallgrimson in management for Hale, with this difference, that while
Hale could be removed from his position by majority action of the board of directors, Hallgrimson could be removed

only by order of the court appointing him.

34 It was and continues to be the Receiver's duty and responsibility to properly manage and oversee, either per-
sonally or by direction, the operations of the company under his management and, as was said in Newdigate , supra, "to
guard against the destruction of the business or injury to the goodwill". His appointment "does not dissolve or anni-
hilate the company": Moss SS. Co. Ltd. v. Whinney, [1912] A.C. 254 at 263 .

35 It is not for the Court to speculate why the manager made no payments on account of liabilities falling due prior
to his appointment and, while it is a reasonable inference that it was because of insufficient available current or liquid
assets, it really is of no consequence, insofar as the bankruptcy petitions are concerned, why the payments were not
made. The issue is the ceasing to meet liabilities generally as they became due, not the reasons therefor. Assuming, for
example, that the Receiver, after a careful canvass of the company's position, became convinced that it was expedient
that all available funds be paid to debenture holders, and other creditors should, in the mean time, receive nothing, with
the result that these creditors, despite continued demands by them, received no payments over an extended period,
that, surely, would be an act of bankruptcy as contemplated by the Act.

36 I hold, therefore, that the position of the debtor insofar as its liability for debts is concerned, particularly
vis-a-vis acts of bankruptcy, was not altered merely by reason of the appointment of the Receiver on 7th January 1971.
It naturally follows that the petitioners are entitled to rely on any requests for payment addressed to the Receiver after
his appointment, on non-payment by him, on any consents to judgment given by or on his behalf, and on any other acts
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of CFI which would normally come within the definition of's. 24(1) (j ) of the Act, in support of their claims that an act
of bankruptcy occurred within six months prior to the filing of the petitions.

37 I have already pointed out that no payments save the insurance premiums were made in respect of the liabilities
which fell due prior to 7th January 1971, but the matter does not end there. The six-month period prior to the
presentation of the petition on 14th September 1971 commenced on 15th March 1971, and the act of bankruptcy must

have been committed between those dates to meet the requirements of s. 25(1)(5 ).

38 The evidence is that during this period between 15th March and 14th September numerous demands for
payment were made by and on behalf of CFI creditors. To mention but a few: on 29th March 1971 Arpin & Company,
barristers, acting on behalf of Metropolitan, wrote the Receiver demanding payment of $26,399.26 owing to Metro-
politan by the debtor as of 7th January 1971, and threatened that if payment were not made within one week appli-
cation would be made to the court for leave to bring appropriate action.

39 On 6th April the Receiver wrote Arpin & Company in reply and stated, in part:

With respect to amounts owing to your client at the date of the receivership, I wish to advise that I am not in a
position to make any commitments as to payment of such claims. You are, of course, free to take whatever action

you may deem advisable in the interests of your client.

40 On 18th June 1971 Arpin & Company wrote Richardson & Company, solicitors for the Receiver, relative to
further negotiations for a new contract between Metropolitan and the debtor in receivership and stated at the end of

their letter:

Somehow it does not seem right to be entering into a formal agreement with a party against whom one is about to
petition in bankruptcy.

4] A further demand for payment by Arpin & Company was addressed to the Receiver on 13th September 1971.

42 Under date of 24th August 1971 Smith & Kirby, solicitors for Pile, wrote the Receiver with regard to their
client's claim and under date of 10th September 1971 the Receiver replied, stating:

With reference to your letter dated August 24th, 1971, I wish to advise there have been no new developments in
connection with creditors' claims since my letter to you dated February 25th, 1971. T am not in a position to make
any commitment with respect to the payment of accounts incurred prior to the receivership, namely January 7th,
1971. When there is any change in this position, I will advise you.

43 In addition, a considerable number of statements of claim were issued by lien claimants during said period. In
some cases the Court has given judgment for varying amounts in favour of claimants, in some the debtor has consented
to judgment, some claims are still in the negotiating stages, and trial dates have been set for others.

44 Two cases in which consents to judgment were given were in respect of the claims of Pioneer Electric Mani-
toba Limited and V. K. Mason Construction Ltd. In the Pioneer claim the debtor consented to judgment against it for
$54,000 and a further $46,000 against CFI common services. This consent, dated 17th September 1971, was executed
on behalf of the debtor by its solicitor. In the claim of V. K. Mason Construction Ltd. the debtor consented to judgment
against it in the amount of $90,000. This consent is dated 9th August 1971 and was also executed on behalf of the

debtor by its solicitor.

45 Evidence was also led on behalf of the petitioners that certain indebtedness fell due in part within the six-month
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period in question, two of these being claims by Taylor Instrument Companies of Canada Limited and Combustion
Engineering Superheater Ltd.

46 Taylor's claim is for installation of instruments. Its contract provided that the final payment of five per cent of
the invoice value, $86,423.40, was to be retained 12 months after completion of installation or 15th August 1971,
whichever is sooner. 15th August is admittedly the earlier date. Five per cent, which amounts to $4,321.17, became

due at that time but remains unpaid.

47 The Combustion Engineering claim relates to a purchase order in the sum of $2,221,740 for supply and erec-
tion of a recovery boiler. Under its terms a final payment of five per cent fell due 90 days after successful continuous
operation start-up, but not later than 12 months after a payment due on completion of acceptance tests. It appears from
the evidence that the final payment fell due on or about 15th May 1971. This amount, $111,087, remains unpaid.

48 In summary, then, there were in the six-month period immediately prior to the filing of the bankruptcy petitions
repeated demands by lien claimants and other creditors for payment of the debts due them. Statements of claim were
issued. In some cases, judgments were recovered, and there were at least two cases of indebtedness which, in part,

became due after 15th March 1971, and are still unpaid.

49 It is of no moment that practically all the debts were incurred before 7th January 1971 and more than six
months prior to the presentation of the petition. The further and continuous demands by the creditors for payment of
these debts within the six months and the failure of the debtor to make payment as demanded, the statements of claim
issued and judgments recovered — whether by consent or otherwise — constitute an available act of bankruptcy

under s. 25(1)(?).

50 In Re Raitblat, 28 O.W.N. 237, 5 C.B.R. 714, [1925] 2 D.L.R. 1219, affirmed 28 O.W.N. 292, 5 C.B.R. 765,
[19251 3 D.L.R. 446 (C.A.) , the petitioner was a single creditor and the amount owing him was $3,800. The debtor
consistently defaulted in his payments but these defaults were all more than six months prior to the date of the
presentation of the petition. The creditor, during the six-month period, made numerous demands for payment and the
debtor admitted his liability. In finding there was an available act of bankruptcy and that the petitioner was entitled to

a receiving order, Fisher J. said at p. 717:

In the present case there were demands within six months and numerous admissions by the debtor that he was
unable to meet his liabilities, so that in this case it must be held that there were continuing freshly occurring de-

faults within the six months.

51 The same principle was stated in Re Rayner, 8 M.P.R. 369, 16 C.B.R. 411,[1935]2 D.L.R. 542 . There it was
contended that no specific act of bankruptcy was shown to have occurred within six months immediately preceding the
presentation of the petition. Dealing with that contention Mathieson C.J. of the Supreme Court of Prince Edward

Island, who heard the petition, said at p. 414:

The object of that limitation clearly is to prevent the filing of a petition for a stale default or isolated act of
bankruptcy. It cannot, without disregarding the fundamental purpose of the Act, be held to apply to such a case as
the present where a state of bankruptcy is shown to have continued without interruption from a time long prior to
and down to the time of presentation of the petition and to be still subsisting; in other words a chronic state of
bankruptcy existing for a period more than six months anterior to and down to the time of the presentation of the

petition herein.
52 After pointing out that the claim was founded on a judgment in the Supreme Court of that province for $5,000

damages and costs for personal injuries sustained in a motor car accident, followed by appeals by the debtor to the
Court of Appeal and the Supreme Court of Canada, all of which were dismissed with costs, and reviewing the evidence
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of the efforts made by the petitioner to obtain payment, the Chief Justice continued, on the same page:

In my opinion the evidence shows the equivalent of a continuous demand for payment by the petitioner and a
continuous refusal on the part of the debtor to pay the judgment debt and costs of suit owed by the debtor to the

petitioner,
and on p. 415:

From the evidence adduced on the part of the petitioner and in particular from the testimony of the debtor himself
I find that within six months before the presentation of the petition herein the said Benjamin 1. Rayner had ceased

to meet his liabilities as they became due.

53 The receiving order was made.

54 The reasoning in Rayner applies with equal force to the facts in the within case. Here, too, we have neither a
stale default nor an isolated act of bankruptcy and here, too, just as in Rayner , the evidence is clear that for a long time
prior and up to the time of the filing of the petitions, the debtor had ceased to meet his liabilities generally as they
became due, and, to quote Raitblat , there were "continuing freshly occurring defaults within the six months™.

55 I find, accordingly, that within six months before the presentation of the petitions herein the debtor had ceased
to meet his liabilities generally as they fell due.

56 It remains for me to consider s. 25(7) of the Act which provides, in part:

Where the court ... is satisfied by the debtor that he is able to pay his debts, or that for other sufficient cause no
order ought to be made, it shall dismiss the petition.

57 With regard to the debtor's ability to pay, the onus is on it to satisfy the Court that such is the case. This it has
completely failed to do. The preponderance of credible evidence is all to the contrary and establishes beyond doubt

that the debtor is insolvent. _

58 An interim balance sheet (Ex. 75), showing the debtor's assets and liabilities as of 8th January 1971, was
prepared by Touche, Ross & Co., chartered accountants, under the direction of Frederick Geoffrey Patrick, a chartered
accountant for 30 years and associated with that firm for 14 years, and now one of its partners. Patrick has acted as
assistant to the Receiver since 8th January 1971 and has had access to the financial books and records of the debtor to

the extent that they were available.

59 Exhibit 75 shows current liabilities of $8,850,464 as against current assets of $5,661,757.

60 In considering the balance sheet I have not overlooked an amount of approximately $200,000 re federal sales
tax rebates which should be added to the current assets, nor have I overlooked the other conditions set out in cls. 1, 2
and 3 on p. 2 of Ex. 75. Dealing only with the application for grant under the A.D.I. Act referred to in cl. 1, it suffices
to say that this item is of such contingent character that it cannot, in my opinion, be considered a current asset; whether

it will ever become an available asset I am not in this proceeding required to decide.

61 Patrick was, on examination, referred to the debtor's current asset and liability position, as of 8th January 1971,
as set out in Ex. 75. Asked if its current position had improved, he answered "No". He was also asked:

Q. Between the period January 8, 1971 and September 14, 1971, you already told us C.F.1. was able to carry on
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business at The Pas. Has it been carrying on business profitably? What I have in mind, has it generated such net
income that its position or its ability to pay accounts outstanding as at January the 8th been improved in any way?
A. The companies were not in operation when they were placed under receivership as at January 8th and it was
part of the duties of the Receiver to complete the construction and to get the companies into an opening position.
You will appreciate in the case of pulp and paper mill this is no simple matter and a considerable period of time is
required in what is generally referred to as the start-up period when engineering refinements and production
problems are being ironed out and production balanced to reach optimum levels. The costs or the loss incurred in
the operation during this period is generally referred to as start-up cost. The results of the operation including the

start-up costs to date show a loss on operations.

62 I attach little value to the balance sheet prepared by Stanley John Haughey, a chartered accountant with the
firm of Clarkson, Gordon & Co. and filed as Ex. 100. The possible grant under the A.D.I. Act, to which I have already
referred, is in this exhibit listed as a current asset in the amount of $3,450,000. Without repeating my earlier reasons, |
simply say that the inclusion of this item as a current asset is clearly incorrect. Also included in the current assets under
accounts receivable is cash, "common services" $1,865,167, and an account receivable from shareholders in the sum
of $764,352. Neither of these items are so shown on Ex. 75 and, in my opinion, are of questionable validity, if indeed
they have any validity at all, and should certainly not be included in current assets. The current liabilities are shown in
Ex. 100 in lesser amounts than in Ex. 75. Save for the $200,000 federal sales tax rebate I have no hesitation in saying
that where there is a conflict I accept the figures in Ex. 75 in preference to those in Ex. 100.

63 I come now to the final point — and this was strongly urged by counsel for the debtor — that in any event I
should exercise my discretion under s. 25(7) and dismiss the petition.

64 The exercise of that discretion must be for "other sufficient cause" and, as is basic to every exercise of dis-
cretion by the court, must be founded on sound judicial reasoning arrived at from the credible evidence adduced, and
"must be exercised judicially according to common sense and justice, and in a manner which does not occasion a
miscarriage of justice": McFarlane J.A. in Approving Officer of Corpn. of District of Burnaby v. Mutual Development
Corpn. Ltd, [1971]1 5 W.W.R. 97 at 100, 20 D.L.R. (3d) 505 (B.C. C.A.) , quoting Murdoch v. Attorney General for
British Columbia, 54 B.C.R. 496 at 501, [1940] 1 W.W.R. 267, 73 C.C.C. 222, [1940] 2 D.L.R. 74 (C.A.) .

65 Having carefully reviewed the pertinent credible evidence and given due weight to all relevant considerations,
I am satisfied that no cause exists to justify that I exercise the discretion requested and dismiss the petition, and I refuse

to do so.

66 I am of the firm opinion that it is not only expedient but necessary that the receiving order be made.

67 There will be a receiving order in the usual terms. Sydney John Down, chartered accountant associated with the
firm of Thorne, Gunn, Helliwell and Christenson, will be appointed trustee.

68 Counsel may speak to me with reference to the costs of the petitioners.

END OF DOCUMENT
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Ivaco Inc., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OR PLANS OF COMPROMISE OR ARRANGEMENT OF IVACO INC.
AND THE APPLICANTS LISTED IN SCHEDULE "A"

Ontario Superior Court of Justice [Commercial List]
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Counsel: Andrew J. Hatnay (Ontario Agent) for Quebec Pension Committee of Ivaco Inc.
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Pension funds — I Inc. had established various registered pension plans for their employees — I Inc. later suspended
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its past-service payments into plans so that it would have sufficient cash to continue operating until conclusion of sale
of its business as going concern to H Inc. — Sale became liquidating proceeding under Companies' Creditors Ar-
rangement Act, which subjected assets to deemed trust in favour of pension beneficiaries — Several of I Inc.'s cred-
itors petitioned to have proceedings transformed into proceedings under Bankruptcy and Insolvency Act, where
deemed trust would cease — Superintendent brought motion for order directing that portions of I Inc.'s sale of its
business be distributed to fund pension plans — Motion dismissed — After taking interests of all stakeholders into
account, superintendent had not made compelling case for altering bankruptcy proceedings from their normal course.

Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Registered plans

I Inc. had established various registered pension plans for their employees — I Inc. later suspended its past-service
payments into plans so that it would have sufficient cash to continue operating until conclusion of sale of its business
as going concern to H Inc. — Sale became liquidating proceeding under Companies' Creditors Arrangement Act,
which subjected assets to deemed trust in favour of pension beneficiaries — Several of I Inc.'s creditors petitioned to
have proceedings transformed into proceedings under Bankruptcy and Insolvency Act, where deemed trust would
cease — Superintendent brought motion for order directing that portions of I Inc.'s sale of its business be distributed to
fund pension plans — Motion dismissed — After taking interests of all stakeholders into account, superintendent had
not made compelling case for altering bankruptcy proceedings from their normal course.

Cases considered by Farley J..

ABN Amro Bank N.V. v. BCE Inc. (2003), 44 C.B.R. (4th) 1, 2003 CarswellOnt 2890 (Ont. S.C.J. [Commercial
List]) — considered

AEVO Co. v. D & A Macleod Co.(1991), 7 C.B.R. (3d) 33.4 O.R. (3d) 368, 1991 CarswellOnt 206 (Ont. Bktcy.)
— referred to

Bank of Montreal v. Scott Road Enterprises Ltd. (1989), 36 B.C.L.R. (2d) 118, 73 C.B.R. (N.S.) 273, [1989] 4
W.W.R. 566, 57 D.L.R. (4th) 623, 1989 CarswellBC 337 (B.C. C.A.) — referred to

Bassano Growers Ltd. v. Price Waterhouse Ltd, (1998). 1998 CarswellAlta 555, (sub nom. Bassano Growers Ltd.
v. Diamond S Produce Ltd. (Bankrupt)) 216 A.R. 328, (sub nom. Bossano Growers Ltd. v. Diamond S Produce
Ltd. (Bankrupt)) 175 W.A.C. 328, 66 Alta. L.R. (3d) 296, 6 C.B.R. (4th) 199 (Alta. C.A.) — referred to

Beverley Bedding Corp., Re(1982), 40 C.B.R. (N.S.) 95, 1982 CarswellOnt 147 (Ont. Bktcy.) — referred to

Black Brothers (1978) Ltd., Re(1982), 41 C.B.R. (N.S.) 163, 1982 CarswellBC 480 (B.C. S.C.) — referred to

British Columbia v. Henfiey Samson Belair Ltd. (1989), 75 CB.R. (N.S.) 1, [1989] 2 S.C.R. 24, 34 E-T.R. 1.
[1989] 5 W.W.R. 577, 59 D.L.R. (4th) 726, 97 N.R. 61, 38 B.C.L.R. (2d) 145.2 T.C.T. 4263, [1989] 1 T.S.T.
2164. 1989 CarswellBC 351, 1989 CarswellBC 711 (S.C.C.) — referred to

British Columbia v. National Bank of Canada (1994), 99 B.C.L.R. (2d) 358, [1995]2 W.W.R. 305, 119 D.L.R.
(4th) 669, 30 C.B.R. (3d) 215, 6 E.T.R. (2d) 109, 52 B.C.A.C. 180, 86 W.A.C. 180, 1994 CarswellBC 639, 2

G.T.C. 7348 (B.C. C.A.) — referred to

Bulut v. Brampton (City) (2000), 2000 CarswellOnt 1063, 185 D.L.R. (4th) 278, 48 O.R. (3d) 108, 15P.P.S.A.C.
(2d) 213, (sub nom. Bulut v. Sun Life Assurance Co. of Canada) 131 0.A.C. 52, 16 C.B.R. (4th) 41 (Ont. C.A.) —

referred to

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 3

2005 CarswellOnt 3445, 12 C.B.R. (5th) 213, [2005] W.D.F.L. 3789, 47 C.C.P.B. 62

Christian Brothers of Ireland in Canada, Re (2004), 2004 CarswellOnt 574, 69 O.R. (3d) 507, 49 C.B.R. (4th) 12
(Ont. S.C.J. [Commercial List]) — referred to

Continental Casualty Co. v. MaclLeod-Stedman Inc._(1996), 141 D.I.R. (4th) 36. [1997] 2 W.W.R. 516, 13
C.CP.B, 271,43 C.B.R. (3d) 211, 113 Man. R. (2d) 212. 131 W.A.C. 212, 1996 CarsweliMan 537, CEB. &

P.G.R. 8318 (headnote only) (Man. C.A.) — referred to

Deloitte, Haskins & Sells Ltd. v. Alberta (Workers' Compensation Board) (1985), {19851 1 S.C.R. 785, 19 D.L.R,
(4th) 577, {19851 4 W.W.R. 481, 60 N.R. 81, 38 Alta. L.R. (2d) 169, 63 A.R. 321, 55 C.B.R. (N.S.) 241, 1985

CarswellAlta 319, 1985 CarswellAlta 613 (S.C.C.) — referred to

Harrop of Milton Inc., Re(1979), 22 O.R. (2d) 239,92 D.L.R. (3d) 535,29 C.B.R. (N.S.) 289. 1979 CarswellOnt
185 (Ont. Bktcy.) — referred to

Huntv. T & N plc(1993),[1994] 1 W.W.R. 129,21 C.P.C. (3d) 269, (sub nom. Hunt v. Lac d'Amiante du Québec
Ltée) 37 B.C.A.C. 161, (sub nom. Hunt v. Lac d'Amiante du Québec Ltée) 60 W.A.C. 161, (sub nom. Hunt v. T&N
plc) 109 D.L.R. (4th) 16, 85 B.C.L.R. (2d) 1, (sub nom. Hunt v. Luc d'Amiante du Québec Ltée) 161 N.R. 81, (sub
nom. Hunt v. T&N plc) [1993] 4 S.C.R. 289, 1993 CarswellBC 1271, 1993 CarswellBC 294 (S.C.C.) — con-

sidered

Husky Oil Operations Ltd. v. Minister of National Revenue (1995), [1995] 10 W.W.R. 161,35 C.B.R. (3d) 1, 128
D.L.R. (4th) 1, 137 Sask. R, 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, 188 N.R. 1,24 C.L.R, (2d) 131, 1995

CarswellSask 739, 1995 CarswellSask 740 (S.C.C.) — referred to

LB.L. Industries Ltd.,, Re (1991), 76 D.L.R. (4th) 439, 2 O.R. (3d) 140, 4 C.B.R. (3d) 301, 1991 CarswellOnt 180
(Ont. Bktcy.) — referred to

Kenwood Hills Development Inc., Re (1995). 30 C.B.R. (3d) 44, 1995 CarswellOnt 38 (Ont. Bktcy.) —referred to

New Brunswick v. Peat Marwick Thorne Inc. (1995), 37 C.B.R. (3d) 268, 170 N.B.R. (2d) 373, 435 A.P.R. 373,
1995 CarswellNB 114 (N.B. C.A.) — referred to

Toronto Dominion Bank v. Usarco Ltd. (1991), 42 E.T.R. 235, 1991 CarswellOnt 540 (Ont. Gen. Div.) — dis-
tinguished

Unisource Canada Inc. v. Hongkong Bank of Canada (1998). 1998 CarswellOnt 5122, 43 B.L.R. (2d) 226, 14
P.P.S.A.C. (2d) 112 (Ont. Gen. Div.) — referred to

Unisource Canada Inc. v. Hongkong Bank of Canada (2000), 2000 CarswellOnt 893, 15 P.P.S.A.C. (2d) 95, 131
0.A.C. 24 (Ont. C.A.) — referred to

Woodward's Ltd., Re (1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257, 1993 CarswellBC 530 (B.C. S.C.) —
considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
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Generally — considered
s. 2(1) — considered
s. 42 —referred to
s. 43(7) — considered
s. 136(1) — considered
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — considered
Pension Benefits Act, R.S.0. 1990, c. P.8
Generally — referred to
s. 57(3) — considered
s. 57(4) — referred to
s. 57(5) — considered
Régimes complémentaires de retraite, Loi sur les, L.R.Q. 1989, c. 38
Generally — referred to

s. 11 — referred to

MOTION by superintendent of financial services for order directing that portion of sale of insolvent business be
distributed to its pension plans. '

Farley J.:

1 As argued, the Superintendent of Financial Services (Ontario) moved as follows. Paragraphs 1 and 87 of the
Superintendent's factum stated:

1. The Superintendent of Financial Services ("Superintendent") brings this motion for an Order directing the
Monitor to distribute part of the proceeds of sale of the businesses of Ivaco Inc. ("Ivaco") and certain of its
subsidiaries to four non-union pension plans in order to protect the interests of a vulnerable group of persons

— the pension beneficiaries.
Alternatively, the Superintendent seeks an Order that an amount sufficient to satisfy the claims in respect of
the non-union pension plans be held in segregated trust accounts for the benefit of the pension beneficiaries

pending the payment of the claims.

87. For the foregoing reasons, the Superintendent respectfully requests that this Honourable Court make an
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order

(a) directing the Monitor to pay into the Non-Union Plans the amounts owing in respect of the unpaid
contributions and the Companies' wind-up liabilities;

(b) alternatively, to the extent that any amount claimed by the Superintendent is not paid under paragraph
(a), an order directing the Monitor to segregate into a separate trust sufficient funds to pay such claim;

(c) in the further alternative, to the extent that any amounts in (a) or (b) are not paid or segregated, to
delay the granting of a bankruptcy order until all pension liabilities of the Companies are finally de-

termined and paid.
The Superintendent's factum also stated at para. 2:

2. Ivaco, Ivaco Rolling Mills Ltd. ("IRM"), Ifastgroupe Inc. ("Ifastgroupe") and Docap (1985) Corporation
("Docap") (being four of the Applicants, and collectively, the "Companies") had established various regis-
tered pension plans for their employees in Ontario. Under the provisions of the Pension Benefits Act, the
Companies were required to make contributions to pension plans on a monthly basis, and under the terms of
the Initial Order granted in these proceedings, the Applicants were entitled to make such contributions.
However, the Companies claimed that unless they suspended payment of certain pension contributions, they
would not have sufficient cash to continue operations until a sale of the Applicants' business could be con-
cluded. On this basis, they obtained an order of this Honourable Court to permit them to suspend payments of
certain pension contributions that became due after the Initial Order. Thus, apart from the DIP lender, which
has been repaid in full out of the sale proceeds, the pensioners were the only creditors who provided a source
of financing to the applicants so that a going concern sale could be concluded.

With respect, it would appear to me that the last sentence of para. 2 somewhat overstates the situation. What was
suspended by the November 28, 2003 order (which was not opposed by any interested party, including salaried em-
ployees, salaried pensioners or pension regulators or overseers including the Superintendent — and as to which no one
has utilized the come-back provisions, certainly on any timely basis or on any direct basis) was that the Ivaco Com-
panies would not have to pay any past service contributions for any of the 16 affected pension plans including the four
Salaried (i.e. Non-Union) Plans which were not assumed by the purchaser in the Heico sale transaction which closed
as of December 1, 2004.

3

The November 28, 2003 order provided:

Pension Payments

3. THIS COURT ORDERS that notwithstanding any other provision of the Amended and Restated Order, the
Applicants and Partnerships (as defined in the Amended and Restated Order) shall not make any past service
contributions or special payments to funded pension plans maintained by an Applicant or Partnership (the "Pen-
sion Plans") during the Stay Period, pending further Order of this Court.

4. THIS COURT ORDERS that none of the Applicants or Partnerships, or their respective officers or directors
shall incur any obligation, whether by way of debt, damages for breach of any duty, whether statutory, fiduciary,
common law or otherwise, or for breach of trust, nor shall any trust be recognized, whether express, implied,
constructive, resulting, deemed or otherwise, as a result of the failure of any person to make any contribution or
payments other than current cost contribution obligations ("Current Contributions") during the Stay Period that
they might otherwise have become required to make to any pension plans maintained by an Applicant or Part-
nership.
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5. THIS COURT ORDERS that if any claim, lien, charge or trust arises as a result of the failure of any Person to
make any contribution or payment (other than Current Contributions) during the Stay Period that such Person
might otherwise have become required to make to any pension plans maintained by an Applicant or Partnership
but for the stay provided for herein, no such claim lien, charge or trust shall be recognized in this proceeding or in
any subsequent receivership, interim receivership or bankruptcy of any of the Applicants or Partnerships as
having priority over the claims of the Charges as set out in the Amended and Restated Order.

6. Nothing in this Order shall be taken to extinguish or compromise the obligations of the Applicants and Part-
nerships, if any, regarding payments under the Pension Plans. .

Even if the "priorities are reversed" with a bankruptcy, this does not affect paragraph 6 of the Order; the claims would
be unsecured, not extinguished or compromised.

4 The overstatement would appear to me to be that other stakeholders (such as the financial and trade creditors) as
a result of the stay also contributed to the financial stability of the Ivaco Companies, fragile as their financial situation
was, by not being paid interest as such became due nor for pre-filing indebtedness which was due. On the other hand,
notwithstanding that past service contributions could be characterized as functionally a pre-filing obligation, legally
the obligation pursuant to the applicable pension legislation is a "fresh" obligation.

5 Current pension obligation payments continued to be paid throughout the period subsequent to the November
28, 2003 order. '

6 While originally initiated as a restructuring CCAA proceeding with a filing under the CCAA on September 16,
2003, the emphasis rather soon thereafter functionally became a two track exercise, namely either a restructuring or a
sale (and in the latter case it was hoped that it would be a sale as a going concern rather than a piecemeal liquidation).

7 The Heico deal was a sale as a going concern with the purchaser assuming the unionized worker pension plans
(but not the Salaried Plans) and with all workers (unionized and non-unionized) being taken on except for 5
non-unionized workers (one active and 4 inactive). In the periods (i) September 16, 2003 to November 28, 2003 and
(ii) then to December 1, 2004, all unionized and non-unionized workers continued to be paid their wages and pen-
sioners continued to be paid their pensions at full entitlement rates.

8 It does not appear to be disputed that the Heico deal on a going concern basis maximized the value of the en-
terprise both for the creditors and, with the assumption of the unionized workers and virtually all non-unionized
workers plus the assumption of the unionized worker pension plans, for the workers. It is unfortunate, but a realistic
fact of life in these circumstances that the Salaried Plans were not assumed; the deficit in the Salaried Plans now being
estimated at approximately $23 million which, according to present actuarial assumptions, may impact those pensions
by 20% to 50%, according to the Pension Committee of Ivaco Inc.; however, the Superintendent's submissions were
that the past contributions recovery would result in a pension reduction of 17% (and without recovery of the past
contributions, the reduction would be 26%), notwithstanding the approximately $11 million increase in the Salaried
Plans during the 14 '/, month period to December 1, 2004. Part of this deficiency will be picked up by the Ontario
Pension Benefits Guarantee Fund ("PBGF") (recognizing that not all of the Salaried Plan beneficiaries are covered by
the Ontario legislation). The PBGF payment would entitle the Superintendent to a subrogated charge against any then

existing assets of the Ivaco Companies.

9 The Ivaco Companies are still involved in the CCAA proceedings. It cannot be reasonably disputed that it is not
reasonably possible for the Ivaco Companies to be restructured. In pith and substance what has happened is that there

has been a liquidating CCAA proceeding.
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10 The National Bank, the Bank of Nova Scotia, the Informal Committee of Noteholders, and a very major trade
creditor, QIT — Fer et Titane Inc., wish to have the proceedings transformed into BIA proceedings. it would not
appear to me that there has been any conduct alleged to have been taken by any of these BIA desirous parties which
would be considered "inequitable" in the sense of Bulut v. Brampton (City)_(2000), 48 O.R. (3d) 108 (Ont. C.A.);
Christian Brothers of Ireland in Canada, Re (2004), 69 O.R. (3d) 507 (Ont. S.C.J. [Commercial List]). See also
Unisource Canada Inc. v. Hongkong Bank of Canada (1998). 43 B.L.R. (2d) 226 (Ont. Gen. Div.), affirmed (2000), 15
P.P.S.A.C. (2d) 95 (Ont. C.A.); AEVO Co. v. D & A Macleod Co. (1991), 4 O.R. (3d) 368 (Ont. Bktcy.).

11 While in a non-bankruptcy situation, the Ivaco Companies' assets are subject to a deemed trust on account of
unpaid contributions and wind up labilities in favour of the pension beneficiaries by s. 57(3) of the Pension Benefits
Act (Ontario), in a bankruptcy situation, the priority of such a statutory deemed trust ceases unless there is in fact a
"true trust” in which the three certainties of trust law are found to exist, namely (i) certainty of intent; (ii) certainty of
subject matter; and (iii) certainty of object. For these three certainties to be met, the trust funds must be segregated
from the debtor's general funds. See British Columbia v. Henfrey Samson Belair Ltd. (1989), 59 D.L.R. (4th) 726
(8.C.C.); British Columbia v. National Bank of Canada (1994), 119 D.L.R. (4th) 669 (B.C. C.A.); Bassano Growers
Ltd. v. Price Waterhouse Lid. (1998), 6 C.B.R. (4th) 199 (Alta. C.A.); LB.L. Indusiries Ltd., Re (1991), 2 O.R. (3d)
140 (Ont. Bktcy.); Continental Casualty Co. v. MacLeod-Stedman Inc._(1996), 141 D.L.R. (4th) 36 (Man. C.A.).
There is no evidence that any of the "required" funds have been segregated or earmarked for the pension beneficiaries;
nor did the Superintendent make such a request as a condition of the Heico deal being closed. Since there has been no
such segregation, the deemed statutory trusts would not be effective as trusts upon the happening of a bankruptcy: see

Henfrey atp. 141.

12 An administrator's lien pursuant to s. 57(5) of the Pension Benefits Act (Ontario) would also be ineffective in a
bankruptcy. Section 2(1) of the BIA provides that a "secured creditor" includes a person who holds a lien (i.e. a "true
lien") on a debt which is actually owing. Even though provincial legislation may deem something to be a lien, that
deeming does not make it a s. 2(1) BIA "lien": see New Brunswick v. Peat Marwick Thorne Inc. (1995), 37 C.B.R. (3d)
268 (N.B. C.A.). While provincial legislation may validly affect priorities in a non-bankruptcy situation, once bank-
ruptcy has occurred s. 136(1) of the BIA determines the status and priority of claims: see Deloitte, Haskins & Sells Ltd.
v. Alberta (Workers' Compensation Board) (1985), 19 D.L.R. (4th) 577 (S.C.C.); Husky Oil Operations Ltd. v. Min-

ister of National Revenue (1995), 128 D.L.R. (4th) 1 (S.C.C.).

13 The Superintendent relies on my earlier decision of Toronto Dominion Bank v. Usarco Ltd. (1991), 42 ET.R.
235 (Ont. Gen. Div.). However this case is distinguishable in that while there was a bankruptcy petition outstanding at
the time of the motion, no one was pressing it forward. The petitioner had died and the bank as the major creditor of
Usarco only wished to proceed with a bankruptcy once the property was sold (which property had environmental
problems of a significant nature). I indicated at pp. 2 and 4:

While it is possible for the bank to be substituted or added as a petitioner in the Gold bankruptcy petition ... it has
not moved to do so. It is now approximately a year and a half since the Gold Petition. The bank will not move in
respect of a petition until the Hamilton property is sold. It is unclear when this might happen; no likely timetable
was established. In my view, it would be inappropriate for the bank to put all proceedings involving Usarco (in-
cluding this motion by the administrator) into suspended animation while the bank determined if, as, and when it

wished to take action.

Rather in the present case with the Ivaco Companies there are major creditors who wish to proceed forthwith — and
for the reason that such a bankruptcy will enhance their position (i.e. the pension deficit claims will become unsecured
and rank pari passu with the other unsecured claims). See also Usarco at p. 5 where I observed:

One of the primary purposes of a bankruptcy proceeding is to secure an equitable distribution of the debtor's
property amongst the creditors; although another purpose may be for creditors to avail themselves of provisions of
the BA which may enhance their position by giving them certain priorities which they would not otherwise enjoy.
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See also Black Brothers (1978) Ltd., Re (1982), 41 C.B.R. (N.S.) 163 (B.C. S.C.); Bank of Montreal v. Scott Road
Enterprises Ltd, (1989), 73 C.B.R. (N.S.) 273 (B.C. C.A.); Beverley Bedding Corp., Re(1982), 40 C.B.R. (N.S.) 95
(Ont. Bktcy.); Harrop of Milton Inc., Re (1979), 22 O.R. (2d) 239 (Ont. Bktcy.). Once a creditor has established the
technical requirements of s. 42 of the BIA for granting a bankruptcy order and the debtor is unable to show why a
bankruptcy order ought not to be granted, a bankruptcy order should be made: see Kenwood Hills Development Inc.,
Re (1995), 30 C.B.R. (3d) 44 (Ont. Bktcy.). A court has the discretion to refuse such an order pursuant to s. 43(7) with
the onus being on the debtor to show sufficient cause why the order ought not to be granted. While in the present case,
the Ivaco Companies as debtors have not objected to the proposed bankruptcy proceedings, they are not functionally in
a position to do so as they are rudderless in this respect (the officers and directors have abandoned ship by resigning
some months ago and the Monitor's increased powers not extending to this — see the order of December 17, 2004,
which in respect of anything which may be considered touching the pension plan issues, only relates to, in effect a
safekeeping of the Heico sale proceeds and other assets of the Ivaco Companies). However for the purposes of this
motion, I think it fair to treat the Superintendent as the "champion" of the Ivaco Companies' interests in this issue in a

surrogate capacity.

14 Allow me to observe that the usual situation of invoking a s. 43(7) discretion is where (i) the petitioner has an
ulterior motive in pursuing the petition (such as eliminating a competitor or inflicting harm on the debtor (together
with its officers, directors, shareholders and/or other creditors) as a revenge tool) or (ii) there is no meaningful purpose
to be served by the bankruptcy as there are no assets and no alleged bad conduct to be investigated. What the Super-
intendent has submitted in opposition to the request to proceed in bankruptcy mode is not of this nature. Nor is this
type of situation of the nature envisaged at para. 12 of Woodward's Ltd., Re( 1993), 17 C.B.R. (3d) 236 (B.C.S.C.) at

p. 241 where Tysoe J. stated:

12. Section 11 of the CCAA has received a very broad interpretation. The main purpose of s. 11 is to preserve the
status quo among the creditors of the company so that no creditor will have an advantage over other creditors
while the company attempts to reorganize its affairs. The CCAA is intended to facilitate reorganizations involving
compromises between an insolvent company and its creditors and s. 11 is an integral aspect of the reorganization

process.

There is no such reorganization possible under the existing circumstances. Rather the compromise of claims may be
adequately effected under the BIA regime (as opposed to the submission of the Superintendent to appoint an interim
receiver to operate under the CCAA proceedings). It would seem to me that those claims which have already been
resolved under the CCAA proceeding could be "transferred" as resolved claims into a BIA proceeding.

15 The Superintendent has not paid out any amount under the PBGF and thus has not effected nor perfected its
status as a subrogee.

16 Given the limited role of the Monitor as indicated above I do not see that the Monitor in fact, law and fairness
can be considered a fiduciary to the pension beneficiaries in the nature of an administrator of the Salaried Plans.

17 Pursuant to s. 57(3) and (4) of the Pension Benefits Act, what is the responsibility? It is that the employer (the
Ivaco Companies) be deemed to hold the pension funding monies in trust for the pension beneficiaries. However there
is no provision in that legislation that the monies be paid out to the pension plan at any particular time. As discussed
above, those deemed trusts may be defeated, in the sense of being inoperative to give a priority, in the event of a
bankruptcy. The BIA does not contain any provision that the priority position is maintained in a bankruptcy; rather the
case law is to the contrary: see Henfrey at p. 741; Bassano at pp. 201-202; LB.L. Industries Lid, Re at pp. 143-4.

18 In the end result I do not see that the Superintendent has made a compelling case to the effect that the petitions
in bankruptcy should not be allowed to proceed in the ordinary course. I have reached that conclusion by weighing the
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factors pro and con as discussed above, including the relative benefits to all stakeholders (including workers and
pensioners) to maintaining the CCAA proceedings (with the benefit of the suspension of past contributions as per the
unopposed (and un-reconsidered) order of November 28, 2003, the fact that no reorganization is now possible as all
Ivaco Companies (except Docap) have ceased operations and are without operational assets and that the Ivaco
Companies are now essentially in a distribution of proceeds mode.

19 However, to allow sufficient time for consideration of appeal, no action or step is to be taken with respect to
dealing with the bankruptcy for at least 60 days from the release of these reasons. Of course it will be within the
context of those bankruptcy proceedings that priorities will be determined if there is a bankruptcy, keeping in mind

that s. 43(7) of the BIA may be raised at the hearing of the petition.

20 While the Superintendent in effect griped about the machinations concerning certain "corporate" actions or
steps to be taken concerning the Ivaco Companies to "prepare" them for a bankruptcy proceeding, I do not find that
these mechanical steps as outlined in paragraphs 2-5 of the National Bank motion as being improper — but rather that
these mechanical steps merely recognize the exposure and experience of the Superior Court of Justice (Ontario) to this
situation. I have the similar view as to paragraphs 7-8. However, in the circumstances, I do not find it appropriate to
allow (indeed direct) that there be an assignment in bankruptcy on a "voluntary basis" as there is the s. 43(7) issue to be
determined. Similarly with respect to the balance of declarations requested by the National Bank, while 1 have made
some general observations as to reversing priorities, it would not be appropriate to determine with finality the priori-
ties of various claims on the record before me at this time,

21 With respect to the Pension Committee of Ivaco Inc.'s motion to transfer the issue of whether the Ivaco
Companies are obliged on a solidary basis for the obligations of each other for amounts owing to the Salaried Plan
pursuant to s. 11 of the Supplemental Pension Plans Act (Quebec), I have the following observations. I do not rule out
the possibility of requesting the Quebec Superior Court to determine this issue. However I do not find it necessary or
desirable to make that decision at the present time. It would make sense to do so once it has been determined whether
the Ivaco Companies are bankrupt or not (in the latter case one would conclude that likely the CCAA proceedings
would be supplemented by an interim receivership) as different factors may come into functional play depending on

that outcome.

22 In the interim, I would note the following. Canadian courts have a good deal of experience in dealing with
foreign law on a proven basis. There is an issue of extraterritorial application of the SPPA. When provincial legislation
purports fo have an extraterritorial effect, the courts of the enacting province do not have exclusive jurisdiction to
determine the constitutional validity or scope of the legislation: see J. Walker, ed., Caste! & Walker: Canadian Con-
Slict of Laws, 6™ ed., Vol. 1 (Toronto: Butterworths, 2005) at 2:7.

23 This constitutional question would appear to arise incidentally to the ordinary course of these proceedings here
in Ontario over which this Court has properly assumed jurisdiction — and such jurisdiction has not been challenged
since the start of these proceedings on September 16, 2003. See Huntv. T & N plc, {1993]14 S.C.R. 289 (5.C.C.) where

La Forest J. observed at pp. 308-10:

In determining what constitutes foreign law, there seems little reason why a court cannot hear submissions and
receive evidence as to the constitutional status of foreign legislation. There is nothing in the authorities cited by
the respondents that goes against this proposition. Quite the contrary, Buck v. Attorney-General, [196511 Al E.R,
882 (C.A.), holds only that a court has no jurisdiction to make a declaration as to the validity of the constitution of
a foreign state. That would violate the principles of public international law. But here nobody is trying to chal-
lenge the constitution itself. The issue of constitutionality arises incidentally in the course of litigation. The dis-
tinction is clearly made by Lord Diplock in Buck, at pp. 886-87:

The only subject-matter of this appeal is an issue as to the validity of a law of a foreign independent soveréign

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 10

2005 CarswellOnt 3445, 12 C.B.R. (5th) 213, [2005] W.D.F.L. 3789, 47 C.C.P.B. 62

state, in fact, the basic law prescribing its constitution. The validity of this law does not come in question
incidentally in proceedings in which the High Court has undoubted jurisdiction as, for instance, the validity
of a foreign law might come in question incidentally in an action on a contract to be performed abroad. The
validity of the foreign law is what this appeal is about; it is nothing else. This is a subject-matter over which
the English courts, in my view, have no jurisdiction.

Similarly in Manuel v. Attorney General, [1982] 3 All E.R. 786 (Ch. D.), while it was asserted that the courts of
one country should not pronounce on the validity of a statute of another, the case where the question arises merely
incidentally is expressly excepted.

The policy reasons for allowing consideration of constitutional arguments in determining foreign law that inci-
dentally arises in the course of litigation are well founded. The constitution of another jurisdiction is clearly part
of its law, presumably the most fundamental part. A foreign court in making a finding of fact should not be bound
to assume that the mere enactment of a statute necessarily means that it is constitutional. Formal determination of
constitutionality is often purely fortuitous. It is often dependent on there happening to be parties interested in
challenging the statute. This is unlikely to happen where, as in this case, most of the parties affected are outside
the enacting jurisdiction. In this case, the Quebec statute has never been challenged by Quebec litigants because it
does not arise in normal litigation in the province, and in extraprovincial litigation. Quebec defendants benefit
while Quebec plaintiffs are normally unaffected. Why should a litigant not be able to argue constitutionality in the
course of litigation that directly raises the issue? As a practical matter, it is not much more difficult to determine

constitutionality than any other aspect of foreign law.

He went on to state at pp. 314-15:

It may, no doubt, be advanced that courts in the province that enacts legislation have more familiarity with statutes
of that province. It must not be forgotten, however, that courts are routinely called to apply foreign law in ap-
propriate cases. It is thus only the fact that a constitutional issue is raised that differentiates this case. But all
judges within the Canadian judicial structure must be taken to be competent to interpret their own Constitution. In
a judicial system consisting of neutral arbiters trained in principles of a federal state and required to exercise
comity, the general notion that the process is unfair simply is not legally sustainable, all the more so when the
process is subject to the supervisory jurisdiction of this Court.

This approach is even more persuasive where, as here, the issue relates to the constitutionality of the legislation of
a province that has extraprovincial effects in another province. That is especially true where the constitutionality
of the other province's legislation has never been challenged in the other province's courts, and where moreover,
as here, such a challenge is unlikely. Where the violation is as much a violation against the Constitution of
Canada, then the superior courts which must legitimately face the issue should be able to deal with the question.
Against this position, it was observed that most of the parties interested in the question as interveners would be in
the province whose statute is impugned. That may be, but where the alleged violation relates to extraterritorial
effect, many of the interested parties are also outside Quebec. Above all, it is simply not just to place the onus on
the party affected to undertake costly constitutional litigation in another jurisdiction.

24 The Ivaco Companies initiated the CCAA proceedings in Ontario; no party has questioned the appropriateness
of their so doing. Under these circumstances one would have to consider that there should be an onus on the Pension
Committee to demonstrate that Quebec is clearly the more appropriate forum on all aspects of the issue as framed. See
ABN Amro Bank N.V. v. BCE Inc. [2003 CarswellOnt 2890 (Ont. S.C.J. [Commercial List])] (April 30, 2003) a de-
cision of mine at para. 26. This motion is dismissed.

25 Orders accordingly.
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Motion dismissed.
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GST claims — Giving Crown priority over GST claims during CCAA proceedings but not in bankruptcy would
reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting
anomaly — Section 222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent
passage, given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation
under BIA, and partially lift stay of proceedings to allow entry into liquidation — No "gap" should exist when moving
from CCAA to BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be
beneficiary sufficient to support express trust — Amount held in respect of GST debt was not subject to deemed trust,

priority or express trust in favour of Crown.

Taxation --- Taxe sur les produits et services — Perception et versement — Montant de TPS détenu en fiducie

Débitrice devait & la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de la vente des actifs a servi & payer le créancier garanti principal — De-
mande de la débitrice visant a obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession
de ses biens a été accordée, alors que la demande de la Couronne visant & obtenir le paiement des montants de TPS non
remis a été rejetée — Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi
accueilli — Analyse de la LTA et de la LACC conduisait 4 la conclusion que le législateur ne saurait avoir eu
Iintention de redonner la priorité, dans le cadre de la LACC,  la fiducie réputée de la Couronne a I'égard de ses
créances relatives a la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme a la priorité accordée
aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et Iinsolvabilité (LFD), et ni I'une
ni l'autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel — Fait
de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur
la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours a la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — Il semblait probable que le législateur avait par inadvertance
commis une anomalie rédactionnelle — On ne pourrait pas considérer 'art. 222(3) de la LTA comme ayant implic-
itement abrogé l'art. 18.3 de la LACC, compte tenu des modifications récemment apportées a la LACC — Sous le
régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime
de 1a LFI et de lever la suspension partielle des procédures afin de permettre a la débitrice de procéder 4 la transition au
régime de liquidation — I1 n'y avait aucune certitude, en vertu de l'ordonnance du tribunal, que la Couronne était le
bénéficiaire véritable de la fiducie ni de fondement pour donner naissance & une fiducie expresse — Montant per¢u au
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titre de la TPS ne faisait I'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.
Taxation --- Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite

Débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise
(LTA)— Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un
compte en fiducie et la balance du produit de la vente des actifs a servi & payer le créancier garanti principal — De-
mande de la débitrice visant & obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession
de ses biens a été accordée, alors que la demande de la Couronne visant 4 obtenir le paiement des montants de TPS non
remis a été rejetée —— Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi
accueilli — Analyse de la LTA et de la LACC conduisait & la conclusion que le législateur ne saurait avoir eu
I'intention de redonner la priorité, dans le cadre de la LACC, a la fiducie réputée de la Couronne a I'égard de ses
créances relatives a la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme 4 la priorité accordée
aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et I'insolvabilité (LFI), et ni I'une
ni I'autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel — Fait
de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur
la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours a la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — Il semblait probable que le législateur avait par inadvertance
commis une anomalie rédactionnelle — On ne pourrait pas considérer l'art. 222(3) de la LTA comme ayant implic-
itement abrogé l'art. 18.3 de la LACC, compte tenu des modifications récemment apportées & la LACC — Sous le
régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime
de la LFT et de lever la suspension partielle des procédures afin de permettre a la débitrice de procéder a la transition au
régime de liquidation — Il n'y avait aucune certitude, en vertu de l'ordonnance du tribunal, que la Couronne était le
bénéficiaire véritable de la fiducie ni de fondement pour donner naissance & une fiducie expresse — Montant percu au
titre de la TPS ne faisait 'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor
commenced proceedings under the Companies' Creditors Arrangement Act ( CCAA). Under an order by the B.C.
Supreme Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the sale of
the debtor's assets were paid to the major secured creditor. The debtor's application for a partial lifting of the stay of
proceedings in order to assign itself into bankruptcy was granted, while the Crown's application for the immediate

payment of the unremitted GST was dismissed.

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was
bound by the ETA to give the Crown priority once bankruptcy was inevitable. The Court of Appeal ruled that there
was a deemed trust under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court

order segregating the GST funds in the trust account.
The creditor appealed to the Supreme Court of Canada.

Held: The appeal was allowed.

Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive and
contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore
the Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had
moved away from asserting priority for Crown claims in insolvency law under both the CCAA and Bankruptcy and
Insolvency Act (BIA). Unlike for source deductions, there was no express statutory basis in the CCAA or BIA for
concluding that GST claims enjoyed any preferential treatment. The internal logic of the CCAA also militated against

upholding a deemed trust for GST claims.
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Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice,
deprive companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely
that Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to
s. 18.3 of the CCAA. Section 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of the
CCAA by being passed subsequently to the CCAA, given the recent amendments to the CCAA. The legislative
context supported the conclusion that s. 222(3) of the ETA was not intended to narrow the scope of s. 18.3 of the

CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the BIA,
so there was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry into lig-
uidation. There should be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse

to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to
support an express trust, as the funds were segregated until the dispute between the creditor and the Crown could be
resolved. The amount collected in respect of GST but not yet remitted to the Receiver General of Canada was not
subject to a deemed trust, priority or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of the
insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated
as a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary elements
co-existed: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming its effec-
tive operation. Parliament had created the Crown's deemed trust in the Income Tax Act, Canada Pension Plan and
Employment Insurance Act and then confirmed in clear and unmistakable terms its continued operation under both the
CCAA and the BIA regimes. In contrast, the ETA created a deemed trust in favour of the Crown, purportedly not-
withstanding any contrary legislation, but Parliament did not expressly provide for its continued operation in either the
BIA or the CCAA. The absence of this confirmation reflected Parliament's intention to allow the deemed trust to lapse
with the commencement of insolvency proceedings. Parliament's evident intent was to render GST deemed trusts
inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA mentioned the BIA so as to
exclude it from its ambit, rather than include it as the other statutes did. As none of these statutes mentioned the CCAA
expressly, the specific reference to the BIA had no bearing on the interaction with the CCAA. It was the confirmatory
provisions in the insolvency statutes that would determine whether a given deemed trust would subsist during insol-

vency proceedings.

Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA
proceedings to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of
this provision was a reflection of clear legislative intent. Despite the requests of various constituencies and case law
confirming that the ETA took precedence over the CCAA, there was no responsive legislative revision and the BIA
remained the only exempted statute. There was no policy justification for interfering, through interpretation, with this
clarity of legislative intention and, in any event, the application of other principles of interpretation reinforced this
conclusion. Contrary to the majority's view, the "later in time" principle did not favour the precedence of the CCAA,
as the CCAA was merely re-enacted without significant substantive changes. According to the Interpretation Act, in
such circumstances, s. 222(3) of the ETA remained the later provision. The chambers judge was required to respect the
priority regime set out in s. 222(3) of the ETA and so did not have the authority to deny the Crown's request for

payment of the GST funds during the CCAA proceedings.

La compagnie débitrice devait 4 la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la
taxe d'accise (LTA). La débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les
créanciers des compagnies (LACC). En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été
déposé dans un compte en fiducie et la balance du produit de la vente des actifs de la débitrice a servi a payer le
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créancier garanti principal. La demande de la débitrice visant a obtenir la levée partielle de la suspension de
procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors que la demande de la Couronne visant &
obtenir le paiement immédiat des montants de TPS non remis a été rejetée.

L'appel interjeté par la Couronne a été accueilli. La Cour d'appel a conclu que le tribunal se devait, en vertu de la LTA,
de donner priorité & la Couronne une fois la faillite inévitable. La Cour d'appel a estimé que l'art. 222 de la LTA
établissait une fiducie présumée ou bien que l'ordonnance du tribunal a 'effet que les montants de TPS soient détenus
dans un compte en fiducie créait une fiducie expresse en faveur de la Couronne.

Le créancier a formé un pourvoi.

Arrét: Le pourvoi a été accueilli.

Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant & son opinion) : Une
analyse tél€ologique et contextuelle de la LTA et de la LACC conduisait & la conclusion que le législateur ne saurait
avoir eu ['intention de redonner la priorité, dans le cadre de la LACC, a la fiducie réputée de la Couronne a I'égard de
ses créances relatives a la TPS quand il a modifié la LTA, en 2000. Le législateur avait mis un terme & la priorité
accordée aux créances de la Couronne dans le cadre du droit de 1'insolvabilité, sous le régime de la LACC et celui de la
Loi sur la faillite et I'insolvabilité¢ (LFI). Contrairement aux retenues a la source, aucune disposition législative ex-
presse ne permettait de conclure que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel sous le
régime de la LACC ou celui de la LFI. La logique interne de la LACC allait également & l'encontre du maintien de la

fiducie réputée a 1'égard des créances découlant de la TPS.

Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures
fondées sur la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possi-
bilité de se restructurer sous le régime plus souple et mieux adapté de la LACC. 11 semblait probable que le 1égislateur
avait par inadvertance commis une anomalie rédactionnelle, laquelle pouvait étre corrigée en donnant préséance a l'art.
18.3 de la LACC. On ne pouvait plus considérer l'art. 222(3) de la LTA comme ayant implicitement abrogé 1'art. 18.3
de la LACC parce qu'il avait été adopté aprés la LACC, compte tenu des modifications récemment apportées a la
LACC. Le contexte législatif étayait la conclusion suivant laquelle l'art. 222(3) de la LTA n'avait pas pour but de
restreindre la portée de l'art. 18.3 de la LACC.

L'ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers
une liquidation opérée sous le régime de la LFI, de sorte qu'il avait, en vertu de la LACC, le pouvoir de lever la sus-
pension partielle des procédures afin de permetire a la débitrice de procéder 2 la transition au régime de liquidation. Il
n'y avait aucune certitude, en vertu de I'ordonnance du tribunal, que la Couronne était Ie bénéficiaire véritable de Ia
fiducie ni de fondement pour donner naissance & une fiducie expresse, puisque les fonds étaient détenus a part jusqu'a
ce que le litige entre le créancier et la Couronne soit résolu. Le montant pergu au titre de la TPS mais non encore versé
au receveur général du Canada ne faisait 'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la

Couronne.

Fish, J. (souscrivant aux motifs des juges majoritaires) : Le législateur a refusé de modifier les dispositions en question
suivant un examen approfondi du régime d'insolvabilité, de sorte qu'on ne devrait pas qualifier l'apparente contradic-
tion entre I'art. 18.3 de la LACC et I'art. 222 de la LTA d'anomalie rédactionnelle. Dans un contexte d'insolvabilité, on
ne pourrait conclure a l'existence d'une fiducie présumée que lorsque deux éléments complémentaires étaient réunis :
en premier lieu, une disposition législative qui crée la fiducie et, en second lieu, une disposition de la LACC ou de la
LFI qui confirme I'existence de la fiducie. Le législateur a établi une fiducie présumée en faveur de la Couronne dans
la Loi de l'impét sur le revenu, le Régime de pensions du Canada et la Loi sur 1'assurance-emploi puis, il a confirmé en
termes clairs et explicites sa volonté de voir cette fiducie présumée produire ses effets sous le régime de la LACC et de
la LFIL Dans le cas de la LTA, il a établi une fiducie présumée en faveur de la Couronne, sciemment et sans égard pour
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toute Iégislation a I'effet contraire, mais n'a pas expressément prévu le maintien en vigueur de celle-ci sous le régime
de la LFI ou celui de la LACC. L'absence d'une telle confirmation témoignait de I'intention du législateur de laisser la
fiducie présumée devenir caduque au moment de I'introduction de la procédure d'insolvabilité. L'intention du I¢-
gislateur était manifestement de rendre inopérantes les fiducies présumées visant la TPS dés l'introduction d'une
procédure d'insolvabilité et, par conséquent, l'art. 222 de la LTA mentionnait la LFI de maniére a 'exclure de son
champ d'application, et non de 'y inclure, comme le faisaient les autres lois. Puisqu'aucune de ces lois ne mentionnait
spécifiquement la LACC, la mention explicite de la LFI n'avait aucune incidence sur I'interaction avec la LACC.
C'était les dispositions confirmatoires que I'on trouvait dans les lois sur l'insolvabilité qui déterminaient si une fiducie
présumée continuerait d'exister durant une procédure d'insolvabilité.

Abella, J. (dissidente) : La Cour d'appel a conclu 4 bon droit que l'art. 222(3) de la LTA donnait préséance a la fiducie
présumée qui est établie en faveur de la Couronne a I'égard de la TPS non versée. Le fait que la LACC n'ait pas ét¢
soustraite & l'application de cette disposition témoignait d'une intention claire du législateur. Malgré les demandes
répétées de divers groupes et la jurisprudence ayant confirmé que la LTA I'emportait sur la LACC, le législateur n'est
pas intervenu et la LFI est demeurée la seule loi soustraite 4 l'application de cette disposition. Il n'y avait pas de con-
sidération de politique générale qui justifierait d'aller & l'encontre, par voie d'interprétation législative, de l'intention
aussi clairement exprimée par le 1égislateur et, de toutes maniéres, cette conclusion était renforcée par 'application
d'autres principes d'interprétation. Contrairement & I'opinion des juges majoritaires, le principe de la préséance de la
« loi postérieure » ne militait pas en faveur de la présance de la LACC, celle-ci ayant été simplement adoptée 2
nouveau sans que l'on ne Iui ait apporté de modifications importantes. En vertu de la Loi d'interprétation, dans ces
circonstances, l'art. 222(3) de la LTA demeurait la disposition postérieure. Le juge siégeant en son cabinet était tenu de
respecter le régime de priorités établi a I'art. 222(3) de la LTA, et il ne pouvait pas refuser la demande présentée par la
Couronne en vue de se faire payer la TPS dans le cadre de la procédure introduite en vertu de la LACC.
Cases considered by Deschamps J.:

Air Canada, Re (2003), 42 C.B.R. (4th) 173, 2003 CarswellOnt 2464 (Ont. S.C.J. [Commercial List]) — referred
to

Air Canada, Re (2003), 2003 CarswellOnt 4967 (Ont. S.C.J. [Commercial List]) — referred to

Alternative granite & marbre inc., Re(2009), (sub nom. Dep. Min. Rev. Quebec v. Caisse populaire Desjardins
de Montmagny) 2009 G.T.C. 2036 (Eng.). (sub nom. Quebec (Revenue) v. Caisse populaire Desjardins de
Montmagny) [2009] 3 S.C.R. 286, 312 D.L.R. (4th) 577, [2009] G.S.T.C. 154, (sub nom. 9083-4185 Québec Inc.
(Bankrupt), Re) 394 N.R. 368, 60 C.B.R. (5th) 1, 2009 SCC 49, 2009 CarswellQue 10706, 2009 CarswellQue

10707 (S.C.C.) — referred to

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008 Car-
swellOnt 4811, (sub nom. Metcalfe & Mansfield Alternative Investments I Corp., Re) 240 O.A.C. 245, (sub nom.
Metcalfe & Mansfield Alternative Investments 1I Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mans-
field Alternative Investments Il Corp., Re) 92 O.R. (3d) 513,45 C.B.R. (5th) 163,47 B.L.R. (4th) 123 (Ont. C.A.)

— considered

Canadian Airlines Corp., Re(2000), [2000] 10 W.W.R. 269.20 C.B.R. (4th) 1, 84 Alta. L.R. (3d) 9,9 B.L.R. (3d)
41, 2000 CarswellAlta 662, 2000 ABOB 442, 265 A.R. 201 (Alta. Q.B.) — referred to

Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000), 2000 CarswellOnt 3269, 19
C.B.R. (4th) 158 (Ont. S.C.J.) — referred to

Doré c. Verdun (Municipalité) (1997), (sub nom. Doré v. Verdun (City)) [1997]12 S.C.R. 862, (sub nom. Doré v.
Verdun (Ville)) 215 N.R. 81, (sub nom. Doré v. Verdun (City)) 150 D.L.R. (4th) 385, 1997 CarswellQue 159,
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1997 CarswellQue 850 (S.C.C.) — distinguished

Dylex Ltd, Re (1995), 31 C.B.R. (3d) 106, 1995 CarswellOnt 54 (Ont. Gen. Div. [Commercial List]) — con-
sidered

First Vancouver Finance v. Minister of National Revenue (2002), [2002] 3 C.T.C. 285, (sub nom. Minister of
National Revenue v. First Vancouver Finance) 2002 D.T.C. 6998 (Eng.), (sub nom. Minister of National Revenue
v. First Vancouver Finance) 2002 D.T.C. 7007 (Fr.), 288 N.R. 347, 212 D.L.R. (4th) 615, [2002] G.S.T.C. 23,
[2003]1 1 W.W.R. 1,45 C.B.R, (4th) 213, 2002 SCC 49, 2002 CarswellSask 317, 2002 CarswellSask 318, [2002]

2 S.C.R. 720 (S.C.C.) — considered

Gauntlet Energy Corp., Re (2003), 30 Alta. L R. (4th) 192, 2003 ABQB 894, 2003 CarswellAlta 1735, [2003]
G.S.T.C. 193. 49 C.B.R. (4th) 213, [2004] 10 W.W.R. 180. 352 A.R. 28 (Alta. Q.B.) —referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd._(1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4
C.B.R, (3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [199112 W.W.R. 136 (B.C.

C.A.) — referred to

Ivaco Inc., Re(2006), 2006 C.E.B. & P.G.R. 8218, 25 C.B.R. (5th) 176, 83 O.R. (3d) 108, 275 D.L.R. (4th) 132,
2006 CarswellOnt 6292, 56 C.C.P.B. 1, 26 B.L.R. (4th) 43 (Ont. C.A.) — referred to

Komunik Corp., Re (2010), 2010 CarswellQue 686, 2010 QCCA 183 (Que. C.A.) — referred to

Komunik Corp., Re (2009), 2009 QCCS 6332, 2009 CarswellQue 13962 (Que. S.C.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990). 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom.
Elan Corp. v. Comiskey) 1 O.R, (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) —

considered

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) — not followed

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134,34 W.A.C. 134, I5
C.B.R. (3d) 265, 1992 CarswellBC 524 (B.C. C.A. [In Chambers]) — referred to

Philip's Manufacturing Ltd., Re_(1992), 9 C.B.R. (3d) 25, 67 B.C.L.R. (2d) 84, 4 B.L.R. (2d) 142, 1992 Car-
swellBC 542 (B.C. C.A.) — referred to

\Qyuebec (Deputy Minister of Revenue) c. Rainville (1979), (sub nom. Bourgeault, Re) 33 C.B.R. (N.S.) 301, (sub
nom. Bourgeault's Estate v. Quebec (Deputy Minister of Revenue)) 30 N.R. 24, (sub nom. Bourgault, Re) 105
D.L.R. (3d) 270, 1979 CarswellQue 165, 1979 CarswellQue 266, (sub nom. Quebec (Deputy Minister of Reve-

nue) v. Bourgeault (Trustee of)) [1980] 1 S.C.R. 35 (S.C.C.) — referred to

Reference re Companies' Creditors Arrangement Act (Canada) (1934), [1934]1 4 D.L.R. 75, 1934 CarswellNat 1,
16 C.B.R. 1,11934] S.C.R. 659 (S.C.C.) — referred to

Royal Bank v. Sparrow Electric Corp. (1997), 193 A.R. 321, 135 W.A.C, 321, [1997] 2 W.W.R. 457, 208 N.R.
161,12 P.P.S.A.C. (2d) 68, 1997 CarswellAlta 112, 1997 CarswellAlta 113, 46 Alta. L.R. (3d) 87, (subnom. R v,
Roval Bank) 97 D.T.C. 5089, 143 D.L..R. (4th) 385,44 C.B.R. (3d) 1,[1997] 1 S.C.R. 411 (S.C.C.) —considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. |

Skeena Cellulose Inc., Re (2003), 2003 CarswellBC 1399, 2003 BCCA 344, 184 B.C.A.C. 54,302 W.A.C. 54,43
C.B.R. (4th) 187, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — referred to

Skydome Corp., Re.(1998), 16 C.B.R. (4th) 118, 1998 CarswellOnt 5922 (Ont. Gen. Div. [Commercial List}) —
referred to

Solid Resources Ltd., Re (2002), [2003] G.S.T.C. 21, 2002 CarswellAlta 1699. 40 C.B.R. (4th) 219 (Alta. Q.B.)
— referred to

Stelco Inc., Re (2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5. 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 Car-
swellOnt 1188, 196 O.A.C. 142 (Ont. C.A.) — referred to

United Used Auto & Truck Parts Lid, Re (1999), 12 C.B.R. (4th) 144, 1999 CarswellBC 2673 (B.C. S.C. [In
Chambers]) — referred to

United Used Auto & Truck Parts Ltd,, Re (2000), 2000 BCCA 146, 135 B.C.A.C. 96, 221 W.A.C. 96, 2000
CarswellBC 414, 73 B.C.L.R. (3d) 236, 16 C.B.R. (4th) 141, [2000] 5 W.W.R. 178 (B.C. C.A.) — referred to

Cases considered by Fish J.:

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.1.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95,73 O.R. (3d) 737 (

Cases considered by Abella J. (dissenting):

Canada (Attorney General) v. Canada (Public Service Staff Relations Board) (1971, [1977] 2 F.C. 663, 14 N.R.
257. 74 D.L.R. (3d) 307, 1977 CarswellNat 62, 1977 CarswellNat 62F (Fed. C.A.) — referred to

Doré c. Verdun (Municipalité) (1997), (sub nom. Doré v. Verdun (City)) [1997]1 2 S.C.R. 862, (sub nom. Doré v.
Verdun (Ville)) 215 N.R. 81, (sub nom. Doré v. Verdun (City)) 150 D.L.R. (4th) 385, 1997 CarswellQue 159,
1997 CarswellQue 850 (S.C.C.) — referred to

Ottawa Senators Hockey Club Corp., Re(2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) — considered

R. v. Tele-Mobile Co. (2008), 2008 CarswellOnt 1588, 2008 CarswellOnt 1589, 2008 SCC 12, (sub nom.
Tele-Mobile Co. v. Ontario) 372 N.R. 157. 55 C.R. (6th) 1. (sub nom. Ontario v. Tele-Mobile Co.) 229 C.C.C.
(3d) 417, (sub nom. Tele-Mobile Co. v. Ontario) 235 O.A.C. 369, (sub nom. Tele-Mobile Co. v. Ontario) [2008] 1
S.C.R. 305. (sub nom. R. v. Tele-Mobile Company (Telus Mobility)) 92 O.R. (3d) 478 (note), (sub nom. Onfario v.
Tele-Mobile Co.) 291 D.L.R, (4th) 193 (S.C.C.) — considered

Statutes considered by Deschamps J.:
Bank Act, S.C. 1991, c. 46

Generally — referred to
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. ]

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to
s. 67(2) — referred to
S. 67(3) — referred to
s. 81.1 [en. 1992, c. 27, s. 38(1)] — considered
s. 81.2 [en. 1992, c. 27, s. 38(1)] — considered
s. 86(1) — considered
s. 86(3) — referred to
Bankruptcy Act and to amend the Income Tax Act in consequence thereof, Act to amend the, S.C. 1992, ¢. 27
Generally — referred to

s. 39 — referred to

Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act, Act to amend the,
S.C. 1997, ¢c. 12 ‘

s. 73 — referred to
s. 125 —referred to
s. 126 — referred to
Canada Pension Plan, R.S.C. 1985, ¢. C-8
Generally — referred to
s. 23(3) — referred to
s. 23(4) — referred to
Cités et villes, Loi sur les, L.R.Q., ¢c. C-19
en général — referred to
Code civil du Québec, L.Q. 1991, c. 64

en général — referred to
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. 1

art. 2930 — referred to
Companies' Creditors Arrangement Act, Act to Amend, S.C. 1952-53, c. 3
Generally — referred to
Companies' Creditors Arrangement Act, 1933, S.C. 1932-33, c. 36
Generally — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
s. 11 — considered
s. 11(1) — considered
s. 11(3) — referred to
s. 11(4) — referred to
s. 11(6) — referred to
s. 11.02 [en. 2005, c. 47, s. 128] — referred to
s. 11.09 [en. 2005, c. 47, s. 128] — considered
s. 11.4 [en. 1997, c. 12, 5. 124] — referred to
s. 18.3 [en. 1997, c. 12, s. 125] — considered
s. 18.3(1) [en. 1997, c. 12, 5. 125] — considered
s. 18.3(2) [en. 1997, ¢. 12, 5. 125] — considered
s. 18.4 [en. 1997, c. 12, s. 125] — referred to
s. 18.4(1) [en. 1997, c. 12, s. 125] — considered
s. 18.4(3) [en. 1997, c. 12, s. 125] — considered
s. 20.— considered
s. 21 — considered

s. 37 — considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. 1

s. 37(1) — referred to
Employment Insurance Act, S.C. 1996, c. 23
Generally - referred to
s. 86(2) — referred to
s. 86(2.1) {en. 1998, c. 19, s. 266(1)] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to
s. 222(1) [en. 1990, c. 45, s. 12(1)] — referred to
s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered
Fairness for the Self-Employed Act, S.C. 2009, c. 33
Generally — referred to
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
s. 227(4) — referred to
s. 227(4.1) [en. 1998, c. 19, s. 226(1)] — referred to
Interpretation Act, R.S.C. 1985, ¢. I-21
s. 44(f) — considered
Personal Property Security Act, S.A. 1988, c. P-4.05
Generally — referred to
Sales Tax and Excise Tax Amendments Act, 1999, S.C. 2000, ¢. 30
Generally — referred to
Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1
Generally — referred to

s. 69 — referred to
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1, 2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170,409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. |

s. 128 — referred to
8. 131 — referred to
Statutes considered Fish J.:
Bankrupicy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to
s. 67(2) — considered
s. 67(3) — considered
Canada Pension Plan, R.S.C. 1985, ¢. C-8
Generally — referred to
s. 23 — considered
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
s. 11 — considered
s. 18.3(1) [en. 1997, c. 12, s. 125] — considered
s. 18.3(2) [en. 1997, c. 12, 5. 125] — considered
s. 37(1) — considered
Employment Insurance Act, 8.C. 1996, c. 23
Generally — referred to
s. 86(2) — referred to
s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to
s. 222 [en. 1990, c. 45, 5. 12(1)] — considered

s. 222(1) {en. 1990, c. 45, s. 12(1)] — considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170,409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. |

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

s. 222(3)(a) [en. 1990, c. 45, s. 12(1)] — considered
Income Tax Act, R.S.C. 1985, ¢. 1 (5th Supp.)

Generally — referred to

s. 2277(4) — considered

s. 227(4.1) [en. 1998, c. 19, s. 226(1)] — considered

s. 227(4.1)(a) [en. 1998, c. 19, s. 226(1)] — considered
Statutes considered Abella J. (dissenting):
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11 — considered

s. 11(1) — considered

s. 11(3) — considered

s. 18.3(1) [en. 1997, c. 12, s. 125] — considered

s. 37(1) — considered
Excise Tax Act, R.S.C. 1985, c. E-15

Generally — referred to

s. 222 [en. 1990, c. 45, s. 12(1)] — considered

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered
Interpretation Act, R.S.C. 1985, c. I-21

s. 2(1)"enactment" — considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. |

s. 44(f) — considered
Winding-up and Restructuring Act, R.S.C. 1985, c. W-11
Generally — referred to
APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98

B.C.L.R. (4th) 242, [2009] 12 W.W.R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C.
C.A.), allowing Crown's appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1 For the first time this Court is called upon to directly interpret the provisions of the Companies’ Creditors Ar-
rangement Act, R.S.C. 1985, c. C-36 ("CCAA"). In that respect, two questions are raised. The first requires recon-
ciliation of provisions of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have
held to be in conflict with one another. The second concerns the scope of a court's discretion when supervising re-
organization. The relevant statutory provisions are reproduced in the Appendix. On the first question, having con-
sidered the evolution of Crown priorities in the context of insolvency and the wording of the various statutes creating
Crown priorities, I conclude that it is the CCAA and not the ETA that provides the rule. On the second question, 1
conclude that the broad discretionary jurisdiction conferred on the supervising judge must be interpreted having regard
to the remedial nature of the CCAA and insolvency legislation generally. Consequently, the court had the discretion to
partially lift a stay of proceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency

Act, R.S.C. 1985, c. B-3 ("BI4"). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in the Supreme Court
of British Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial
affairs. LeRoy Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST") collected but
unremitted to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect of
GST. The deemed trust extends to any property or proceeds held by the person collecting GST and any property of that
person held by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests.
The ETA provides that the deemed trust operates despite any other enactment of Canada except the B/4. However, the
CCAA also provides that subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the
Crown do not operate under the CCAA. Accordingly, under the CCAA the Crown ranks as an unsecured creditor in
respect of GST. Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the leading line of juris-
prudence held that the E74 took precedence over the CCAA such that the Crown enjoyed priority for GST claims
under the CCAA, even though it would have lost that same priority under the BIA. The CCAA underwent substantial
amendments in 2005 in which some of the provisions at issue in this appeal were renumbered and reformulated (S.C.
2005, c. 47). However, these amendments only came into force on September 18, 2009. I will refer to the amended

provisions only where relevant.

4 On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a payment not ex-
ceeding $5 million, the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor.
LeRoy Trucking proposed to hold back an amount equal to the GST monies collected but unremitted to the Crown and
place it in the Monitor's trust account until the outcome of the reorganization was known. In order to maintain the
status quo while the success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered
that an amount of $305,202.30 be held by the Monitor in its trust account.
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(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011]} 2 W.W.R. 383, 72 C.B.R. (5th) 170,409 N.R. 201,
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5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to
make an assignment in bankruptcy under the B/4. The Crown sought an order that the GST monies held by the
Monitor be paid to the Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that
the purpose of segregating the funds with the Monitor was "to facilitate an ultimate payment of the GST monies which
were owed pre-filing, but only if a viable plan emerged", the failure of such a reorganization, followed by an as-
signment in bankruptcy, meant the Crown would lose priority under the BI4 (2008 BCSC 1805, {20081 G.S.T.C, 221

(B.C. S.C. [In Chambers])).

6 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, {2009] G.S.T.C.
79,270 B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous court found two independent bases for allowing the

Crown's appeal.

7 First, the court's authority under s. 11 of the CCAA4 was held not to extend to staying the Crown's application for
immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had
failed and that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to
the GST funds no longer served a purpose under the CCAA and the court was bound under the priority scheme pro-
vided by the ETA to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators
Hockey Club Corp. (Re), [2005] G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the E74 deemed trust for
GST established Crown priority over secured creditors under the CCAA.

8 Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April
29, 2008, the judge had created an express trust in favour of the Crown from which the monies in question could not be
diverted for any other purposes. The Court of Appeal therefore ordered that the money held by the Monitor in trust be

paid to the Receiver General.

2, Issues
9 This appeal raises three broad issues which are addressed in turn:

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority to the Crown's £TA deemed trust
during CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in
bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust
account create an express trust in favour of the Crown in respect of those funds?

3. Analysis

10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the ET4 provides for a
deemed trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ... any other enactment of Canada
(except the Bankrupicy and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwith-
standing any provision in federal or provincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, property of a debtor company shall not be [so] regarded" (s. 18.3(1)). It is difficult to imagine two
statutory provisions more apparently in conflict. However, as is often the case, the apparent conflict can be resolved

through interpretation.
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11 In order to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function
amidst the body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the
jurisprudence. It will be seen that Crown priorities in the insolvency context have been significantly pared down. The
resolution of the second issue is also rooted in the context of the CCAA, but its purpose and the manner in which it has
been interpreted in the case law are also key. After examining the first two issues in this case, I will address Tysoe
J.A.'s conclusion that an express trust in favour of the Crown was created by the court's order of April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J.
Wood, Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency,
which typically allow a debtor to obtain a court order staying its creditors' enforcement actions and attempt to obtain a
binding compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the
debtor's assets may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is
usually referred to as reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted
multiple insolvency statutes, the main one being the BI4. The BIA offers a self-contained legal regime providing for
both reorganization and liquidation. Although bankruptcy legislation has a long history, the B/A itself is a fairly recent
statute — it was enacted in 1992. It is characterized by a rules-based approach to proceedings. The BI4 is available to
insolvent debtors owing $1000 or more, regardless of whether they are natural or legal persons. It contains mecha-
nisms for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails, the BI4 contains
a bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with
the statutory scheme of distribution.

14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million.
Unlike the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are
three ways of exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the
debtor with some breathing space during which solvency is restored and the CCAA process terminates without reor-
ganization being needed. The second most desirable outcome occurs when the debtor's compromise or arrangement is
accepted by its creditors and the reorganized company emerges from the CCAA proceedings as a going concern.
Lastly, if the compromise or arrangement fails, either the company or its creditors usually seek to have the debtor's
assets liquidated under the applicable provisions of the BIA or to place the debtor into receivership. As discussed in
greater detail below, the key difference between the reorganization regimes under the BI4 and the CCAA is that the
latter offers a more flexible mechanism with greater judicial discretion, making it more responsive to complex reor-

ganizations.

15 As I will discuss at greater length below, the purpose of the CCAA4 — Canada's first reorganization statute — is
to permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of
liquidating its assets. Proposals to creditors under the BIA serve the same remedial purpose, though this is achieved
through a rules-based mechanism that offers less flexibility. Where reorganization is impossible, the BI4 may be
employed to provide an orderly mechanism for the distribution of a debtor's assets to satisfy creditor claims according

to predetermined priority rules.

16 Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing commercial insol-
vency legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public
Interest: Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by
the Great Depression and the absence of an effective mechanism for reaching a compromise between debtors and
creditors to avoid liquidation required a legislative response. The CCAA was innovative as it allowed the insolvent
debtor to attempt reorganization under judicial supervision outside the existing insolvency legislation which, once
engaged, almost invariably resulted in liquidation (Reference re Companies’ Creditors Arrangement Act (Canada),
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[1934] S.C.R. 659 (S.C.C.), at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13).

17 Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for
most of those it affected — notably creditors and employees — and that a workout which allowed the company to
survive was optimal (Sarra, Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized that com-
panies retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the
companies' goodwill, result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Ar-
rangement Act" (1947), 25 Can. Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the
survival of companies supplying goods or services crucial to the health of the economy or saving large numbers of jobs
(ibid., at p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and employees.
Variants of these views resonate today, with reorganization justified in terms of rehabilitating companies that are key
elements in a complex web of interdependent economic relationships in order to avoid the negative consequences of

liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953
restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s,
insolvency lawyers and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in
response to new economic challenges. Participants in insolvency proceedings grew to recognize and appreciate the
statute's distinguishing feature: a grant of broad and flexible authority to the supervising court to make the orders
necessary to facilitate the reorganization of the debtor and achieve the CCAA s objectives. The manner in which courts
have used CCAA jurisdiction in increasingly creative and flexible ways is explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, a govern-
ment-commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act
(see Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation (1970)).
Another panel of experts produced more limited recommendations in 1986 which eventually resulted in enactment of
the Bankruptcy and Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of
the Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors
were then included in Canada's bankruptcy statute. Although the 1970 and 1986 reports made no specific recom-
mendations with respect to the CCAA, the House of Commons committee studying the BIA's predecessor bill, C-22,
seemed to accept expert testimony that the BIA's new reorganization scheme would shortly supplant the CCAA, which
could then be repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes of
Proceedings and Evidence of the Standing Commitiee on Consumer and Corporate Affairs and Government Opera-
tions, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked
the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially super-
vised reorganization process presented in the face of increasingly complex reorganizations, when compared to the
stricter rules-based scheme contained in the BIA. The "flexibility of the CCAA [was seen as] a great benefit, allowing
for creative and effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Oper-
ation and Administration of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act
(2002), at p. 41). Over the past three decades, resurrection of the CCAA has thus been the mainspring of a process
through which, one author concludes, "the legal setting for Canadian insolvency restructuring has evolved from a
rather blunt instrument to one of the most sophisticated systems in the developed world" (R. B. Jones, "The Evolution
of Canadian Restructuring: Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005

(2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonali-
ties. The most prominent of these is the single proceeding model. The nature and purpose of the single proceeding
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model are described by Professor Wood in Barkruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce
their claims. The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise
prevail if creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor
is armed with the knowledge that if they do not strike hard and swift to seize the debtor's assets, they will be beat

out by other creditors. {pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in
a single forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing
them to the risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other
creditors attempt a compromise. With a view to achieving that purpose, both the CCAA and the BIA allow a court to
order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about
what happens if reorganization fails, the BI4 scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of
legislative reform of both statutes since the enactment of the BI4 in 1992 has been a cutback in Crown priorities (S.C.
1992, ¢. 27,s.39; S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009,
c. 33, ss. 25 and 29; see also Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009]
G.S.T.C. 154 (S.C.C.); Quebec (Deputy Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Pro-
posed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolvency law landscape,
the contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the
two statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish
the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors
Arrangement Act and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re,
2003 ABOB 894, [2003] G.S.T.C. 193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25 Mindful of the historical background of the CCAA and BIA, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA

26 The Court of Appeal proceeded on the basis that the ET4 precluded the court from staying the Crown's en-
forcement of the GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing,
it adopted the reasoning in a line of cases culminating in Ottawa Senators, which held that an ET4 deemed trust
remains enforceable during CCAA reorganization despite language in the CCAA that suggests otherwise.

27 The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that
the later in time provision of the £E74 creating the GST deemed trust trumps the provision of the CCAA purporting to
nullify most statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial
courts follow it (see, e.g., Komunik Corp., Re, 2009 QCCS 6332 (Que. S.C.), leave to appeal granted, 2010 QCCA 183
(Que. C.A))). Century Services relied, in its written submissions to this Court, on the argument that the court had
authority under the CCAA to continue the stay against the Crown's claim for unremitted GST. In oral argument, the
question of whether Ottawa Senators was correctly decided nonetheless arose. After the hearing, the parties were
asked to make further written submissions on this point. As appears evident from the reasons of my colleague Abella
J., this issue has become prominent before this Court. In those circumstances, this Court needs to determine the cor-

rectness of the reasoning in Qttawa Senators.
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28 The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which,
as I mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insol-
vency. This was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals,
which recommended that Crown claims receive no preferential treatment. A closely related matter was whether the
CCAA was binding at all upon the Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the

Crown (see CCAA, s. 21, as am. by S.C. 1997, ¢. 12, s. 126).

29 Claims of priority by the state in insolvency situations receive different treatment across jurisdictions world-
wide. For example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority
in the United States and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International
Analysis of the Priority for Tax Claims in Bankruptcy” (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a
middle course through legislative reform of Crown priority initiated in 1992. The Crown retained priority for source
deductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums, but ranks as an

ordinary unsecured creditor for most other claims.

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement.
The two most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L.

Lamer, Priority of Crown Claims in Insolvency (loose-leaf), at § 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that every person who
collects an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed
frust extends to other property of the person collecting the tax equal in value to the amount deemed to be in trust if that
amount has not been remitted in accordance with the ETA. The deemed trust also extends to property held by a secured
creditor that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of
income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
("ITA™), ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada
Pension Plan, R.S.C. 1985, c¢. C-8). I will refer to income tax, EI and CPP deductions as "source deductions".

33 In Royal Bank v. Sparrow Electric Corp., {19971 1 S.C.R. 411 (S.C.C.), this Court addressed a priority dispute
between a deemed trust for source deductions under the /74 and security interests taken under both the Bank Act, S.C.
1991, c. 46, and the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an IT4
deemed trust over the debtor's property equivalent to the amount owing in respect of income tax became effective at
the time of liquidation, receivership, or assignment in bankruptcy. Sparrow Electric held that the /T4 deemed trust
could not prevail over the security interests because, being fixed charges, the latter attached as soon as the debtor
acquired rights in the property such that the /74 deemed trust had no property on which to attach when it subsequently
arose. Later, in First Vancouver Finance v. Minister of National Revenue, 2002 SCC 49. [2002] G.S.T.C. 23, [2002] 2
S.C.R. 720 (S.C.C.), this Court observed that Parliament had legislated to strengthen the statutory deemed trust in the
ITA by deeming it to operate from the moment the deductions were not paid to the Crown as required by the /74, and
by granting the Crown priority over all security interests (paras. 27-29) (the "Sparrow Electric amendment").

34 The amended text of s. 227(4.1) of the ITA and concordant source deductions deemed trusts in the Canada
Pension Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other en-
actment of Canada, except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust at issue in this case is similarly worded,

but it excepts the B/A in its entirety. The provision reads as follows:

222, (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except
the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount
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deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or
withdrawn in the manner and at the time provided under this Part, property of the person and property held by any
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed ....

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the £74 in 2000, was in-
tended to preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the
status of an unsecured creditor in respect of GST only under the BI4. This is because the ET4 provides that the GST

deemed trust is effective "despite" any other enactment except the BIA.

36 The language used in the ETA for the GST deemed trust creates an apparent conflict with the CCAA, which
provides that subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so

regarded.

37 Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to
specific exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced

under the Act. The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA (S.C. 2005, ¢. 47), where s.
18.3(1) was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

38 An analogous provision exists in the BI4, which, subject to the same specific exceptions, nullifies statutory
deemed trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor's
estate and available to creditors (S.C. 1992, c. 27, 5. 39; S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). It is noteworthy that in
both the CCAA and the BIA, the exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant

provision of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act....

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganiza-
tion and in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unse-
cured. These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed
trusts in source deductions ( CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,
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(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution ....

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors
(s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly

stated in the statute. '

40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which pro-
vides that subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden
by the one in the ETA enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except
the BIA. With respect for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and
creating a rule requiring both a statutory provision enacting the deemed trust, and a second statutory provision con-
firming it. Such a rule is unknown to the law. Courts must recognize conflicts, apparent or real, and resolve them when

possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the E74, thereby main-
taining GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the matter by invoking the
doctrine of implied repeal to hold that the later in time provision of the £74 should take precedence over the CCAA
(see also Solid Resources Ltd., Re (2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlet

42 The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was
persuaded that by explicitly mentioning the BI4 in ETA s. 222(3), but not the CCAA, Parliament made a deliberate

choice. In the words of MacPherson J.A.:

The BIA and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically
identify the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my
view, the omission of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the E74 and the CCAA to that before this
Court in Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be "identical" (para. 46). It
therefore considered Doré binding (para. 49). In Doré, a limitations provision in the more general and recently enacted
Civil Code of Québec, S.Q. 1991, ¢. 64 ("C.C.Q."), was held to have repealed a more specific provision of the earlier
Quebec Cities and Towns Act, R.8.Q., ¢. C-19, with which it conflicted. By analogy, the Ontario Court of Appeal held
that the later in time and more general provision, s. 222(3) of the ETA, impliedly repealed the more specific and earlier

in time provision, s. 18.3(1) of the CCAA (paras. 47-49).

44 Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning
nor the result in Ottawa Senators can stand. While a conflict may exist at the level of the statutes' wording, a purposive
and contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have
intended to restore the Crown's deemed trust priority in GST claims under the CCAA when it amended the E74 in

2000 with the Sparrow Electric amendment.

45 I begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown
claims in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown's
deemed trusts have no effect under the CCAA4. Where Parliament has sought to protect certain Crown claims through
statutory deemed trusts and intended that these deemed trusts continue in insolvencyi, it has legislated so explicitly and
elaborately. For example, s. 18.3(2) of the CCAA and s. 67(3) of the BI4 expressly provide that deemed trusts for
source deductions remain effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the
general rule that deemed trusts are ineffective in insolvency. The CCAA and BIA are in harmony, preserving deemed
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trusts and asserting Crown priority only in respect of source deductions. Meanwhile, there is no express statutory basis
for concluding that GST claims enjoy a preferred treatment under the CCAA or the BIA. Unlike source deductions,
which are clearly and expressly dealt with under both these insolvency statutes, no such clear and express language
exists in those Acts carving out an exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the £74 deemed trust for GST. The CCAA
imposes limits on a suspension by the court of the Crown's rights in respect of source deductions but does not mention
the ETA (s. 11.4). Since source deductions deemed trusts are granted explicit protection under the CCAA4, it would be
inconsistent to afford a better protection to the £74 deemed trust absent explicit language in the CCAA. Thus, the logic
of the CCAA appears to subject the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged
by the Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as
this one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para.
21). If creditors' claims were better protected by liquidation under the B/A4, creditors' incentives would lie over-
whelmingly with avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key player in
any insolvency such skewed incentives against reorganizing under the CCAA can only undermine that statute's re-
medial objectives and risk inviting the very social ills that it was enacted to avert.

48 Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the BIA4 instead of the
CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priority over GST would differ depending
on whether restructuring took place under the CCAA or the BIA. The anomaly of this result is made manifest by the
fact that it would deprive companies of the option to restructure under the more flexible and responsive CCAA regime,

which has been the statute of choice for complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is
scant, if it exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging budget implementation bill in
2000. The summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over
GST claims under the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for
deemed trusts states only that amendments to existing provisions are aimed at "ensuring that employment insurance
premiums and Canada Pension Plan contributions that are required to be remitted by an employer are fully recoverable
by the Crown in the case of the bankruptcy of the employer” (Summary to S.C. 2000, c. 30, at p. 4a). The wording of
GST deemed trusts resembles that of statutory deemed trusts for source deductions and incorporates the same over-
riding language and reference to the BI4. However, as noted above, Parliament's express intent is that only source
deductions deemed trusts remain operative. An exception for the B/A in the statutory language establishing the source
deductions deemed trusts accomplishes very little, because the explicit language of the BIA itself (and the CCAA4)
carves out these source deductions deemed trusts and maintains their effect. It is however noteworthy that no equiv-
alent langnage maintaining GST deemed trusts exists under either the BIA or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the £74 as it did for
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCA4 alongside the BI4
in s. 222(3) of the ETA, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory
lacuna in the ETA4, the GST deemed trust could be seen as remaining effective in the CCAA, while ceasing to have any
effect under the B/, thus creating an apparent conflict with the wording of the CCAA4. However, it should be seen for
what it is: a facial conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and
by giving precedence to the statutory language of's. 18.3 of the CCAA in a manner that does not produce an anomalous

outcome.

51 Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates
an apparent conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ET4 s. 222(3)
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was therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so
explicitly as it did for source deductions. Instead, one is left to infer from the language of E7A4 s. 222(3) that the GST

deemed trust was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in the
circumstances of this case. The main issue in Doré concerned the impact of the adoption of the C.C.0. on the ad-
ministrative law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation
provision in art. 2930 C.C. Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so
on the basis of more than a textual analysis. The conclusion in Doré was reached after thorough contextual analysis of
both pieces of legislation, including an extensive review of the relevant legislative history (paras. 31-41). Conse-
quently, the circumstances before this Court in Doré are far from "identical” to those in the present case, in terms of
text, context and legislative history. Accordingly, Doré cannot be said to require the automatic application of the rule

of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not
displaced the rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCAA in 2005
resulted in the rule previously found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the
interpretation allowing the GST deemed trust to remain effective under the CCAA depends on ETA s. 222(3) having
impliedly repealed CCAA s. 18.3(1) because it is later in time, we have come full circle. Parliament has renumbered
and reformulated the provision of the CCAA stating that, subject to exceptions for source deductions, deemed trusts do
not survive the CCAA proceedings and thus the CCAA is now the later in time statute. This confirms that Parliament's
intent with respect to GST deemed trusts is to be found in the CCAA.

54 I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be
used to interpret the 2005 amendments as having no effect. The new statute can hardly be said to be a mere
re-enactment of the former statute. Indeed, the CCAA underwent a substantial review in 2005. Notably, acting con-
sistently with its goal of treating both the BI4 and the CCAA as sharing the same approach to insolvency, Parliament
made parallel amendments to both statutes with respect to corporate proposals. In addition, new provisions were
introduced regarding the treatment of contracts, collective agreements, interim financing and governance agreements.
The appointment and role of the Monitor was also clarified. Noteworthy are the limits imposed by CCAA s. 11.09 on
the court's discretion to make an order staying the Crown's source deductions deemed trusts, which were formerly
found in s. 11.4. No mention whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, ¢. 47). The review
went as far as looking at the very expression used to describe the statutory override of deemed trusts. The comments
cited by my colleague only emphasize the clear intent of Parliament to maintain its policy that only source deductions

deemed trusts survive in CCAA proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legislative intent and
supports the conclusion that ETA4 s. 222(3) was not intended to narrow the scope of the CCAA's override provision.
Viewed in its entire context, the conflict between the ETA and the CCAA is more apparent than real. I would therefore
not follow the reasoning in Qttawa Senators and affirm that CCAA s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial insolvency legislation.
As this aspect is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of
their discretionary powers in supervising a CCAA reorganization and how Parliament has largely endorsed this in-
terpretation. Indeed, the interpretation courts have given to the CCAA helps in understanding how the CCAA grew to

occupy such a prominent role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57 Courts frequently observe that "[tlhe CCAA is skeletal in nature" and does not "contain a comprehensive code
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that lays out all that is permitted or barred" (4TB Financial v. Metcalfe & Mansfield Alternative Investments I Corp.,
2008 ONCA 587. 92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, "[t]he history of CCAA law
has been an evolution of judicial interpretation” (Dylex Ltd, Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Com-

mercial List])), at para. 10, per Farley J.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial
discretion in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time liti-
gation" has been the primary method by which the CCAA has been adapted and has evolved to meet contemporary

business and social needs (see Jones, at p. 484).

59 Judicial discretion must of course be exercised in furtherance of the CCAA 's purposes. The remedial purpose I
referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one

early example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and
economic effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided
while a court-supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty
J.A., dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions
under which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to
allow the debtor's business to continue, preserving the status quo while the debtor plans the compromise or ar-
rangement to be presented to creditors, and supervising the process and advancing it to the point where it can be
determined whether it will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51
B.C.L.R.(2d) 84 (B.C. C.A.), at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C.
C.A. [In Chambers]), at para. 27). In doing so, the court must often be cognizant of the various interests at stake in the
reorganization, which can extend beyond those of the debtor and creditors to include employees, directors, share-
holders, and even other parties doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re,
2000 ABOB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was); 4ir Canada, Re
(2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; 4ir Canada, Re [2003 CarswellOnt 4967 (Ont.
S.C.J. [Commercial List])], 2003 CanLlII 49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92 and
217-26). In addition, courts must recognize that on occasion the broader public interest will be engaged by aspects of
the reorganization and may be a factor against which the decision of whether to allow a particular action will be
weighed (see, e.g., Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th)
158 (Ont. S.C.1.), at para. 2, per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have
been called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against
the debtor to allow breathing room for reorganization. They have been asked to sanction measures for which there is
no explicit authority in the CCAA4. Without exhaustively cataloguing the various measures taken under the authority of
the CCAA, it is useful to refer briefly to a few examples to illustrate the flexibility the statute affords supervising

courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize
post-filing security for debtor in possession financing or super-priority charges on the debtor's assets when necessary
for the continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R.
(4th) 118 (Ont. Gen. Div. [Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135
B.C.A.C. 96 (B.C. C.A)), aff'g (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra,
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Rescue! The Companies’ Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has also been used to release
claims against third parties as part of approving a comprehensive plan of arrangement and compromise, even over the
objections of some dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee
the reorganization was originally a measure taken pursuant to the CCAA's supervisory authority; Parliament re-
sponded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy. At least two questions it
raises are directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA proceedings?

(2) what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CCAA and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing
measures during CCAA proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to
advance the purposes of the Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have
counselled against purporting to rely on inherent jurisdiction, holding that the better view is that courts are in most
cases simply construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA
344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5

(Ont. C.A.), paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a
hierarchical one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to
inherent or equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at
p. 42). The authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA will be
sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).

66 Having examined the pertinent parts of the CCAA and the recent history of the legislation, I accept that in most
instances the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpre-
tation. Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is
capable of supporting.

67 The initial grant of authority under the CCAA empowered a court "where an application is made under this Act
in respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an
order under this section" (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA.
Thus ins. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have en-
dorsed the broad reading of CCAA authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order
on subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden
is on the applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been
acting in good faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability of more specific
orders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by
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inquiring whether the order sought advances the policy objectives underlying the CCAA. The question is whether the
order will usefully further efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic
losses resulting from liquidation of an insolvent company. I would add that appropriateness extends not only to the
purpose of the order, but also to the means it employs. Courts should be mindful that chances for successful reor-
ganizations are enhanced where participants achieve common ground and all stakeholders are treated as advanta-

geously and fairly as the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings
against the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip’s Manufacturing
Ltd.,, Re(1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically
advance the CCAA 's purposes, the ability to make it is within the discretion of a CCAA court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA4 to continue
the stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the

inevitable next step.

73 In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA4 to continue staying the
Crown's enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant
submits that in so holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an
appropriately purposive and liberal interpretation under which the order was permissible. The Crown submits that
Tysoe J.A. correctly held that the mandatory language of the £T4 gave the court no option but to permit enforcement
of the GST deemed trust when lifting the CCAA stay to permit the debtor to make an assignment under the BIA.
Whether the £74 has a mandatory effect in the context of a CCAA proceeding has aiready been discussed. I will now
address the question of whether the order was authorized by the CCAA.

74 It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced
under the Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the
general stay of proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal
held that it did not because the reorganization efforts had come to an end and the CCAA4 was accordingly spent. I

disagree.

76 There is no doubt that had reorganization been commenced under the BIA instead of the CCAA, the Crown's
deemed trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the
scheme of distribution in bankruptcy under the B/A4, the deemed trust for GST ceases to have effect. Thus, after re-
organization under the CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and
distribution of the debtor's assets under the BI4. In order to conclude that the discretion does not extend to partially
lifting the stay in order to allow for an assignment in bankruptcy, one would have to assume a gap between the CCAA
and the B4 proceedings. Brenner C.J.S.C.'s order staying Crown enforcement of the GST claim ensured that creditors
would not be disadvantaged by the attempted reorganization under the CCAA. The effect of his order was to blunt any
impulse of creditors to interfere in an orderly liquidation. His order was thus in furtherance of the CCAA's objectives
to the extent that it allowed a bridge between the CCAA and BIA proceedings. This interpretation of the tribunal's
discretionary power is buttressed by s. 20 of the CCAA. That section provides that the CCAA "may be applied together
with the provisions of any Act of Parliament... that authorizes or makes provision for the sanction of compromises or
arrangements between a company and its shareholders or any class of them", such as the BI4. Section 20 clearly
indicates the intention of Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the

BIA.

77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground
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amongst stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bank-
ruptcy, participants will measure the impact of a reorganization against the position they would enjoy in liquidation. In
the case at bar, the order fostered a harmonious transition between reorganization and liquidation while meeting the
objective of a single collective proceeding that is common to both statutes.

78 Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes subject to a
temporal gap between the two, rather than as forming part of an integrated body of insolvency law. Parliament's de-
cision to maintain two statutory schemes for reorganization, the BI4 and the CCAA, reflects the reality that reorgan-
izations of differing complexity require different legal mechanisms. By contrast, only one statutory scheme has been
found to be needed to liquidate a bankrupt debtor's estate. The transition from the CCAA to the BIA may require the
partial lifting of a stay of proceedings under the CCAA to allow commencement of the BI4 proceedings. However, as
Laskin J.A. for the Ontario Court of Appeal noted in a similar competition between secured creditors and the Ontario
Superintendent of Financial Services seeking to enforce a deemed trust, “[t]he two statutes are related" and no "gap"
exists between the two statutes which would allow the enforcement of property interests at the conclusion of CCAA
proceedings that would be lost in bankruptcy Ivaco Inc. (Re) (2006). 83 O.R. (3d) 108 (Ont. C.A)), at paras. 62-63).

79 The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclu-
sion. Source deductions deemed trusts survive under both the CCAA and the BIA. Accordingly, creditors' incentives to
prefer one Act over another will not be affected. While a court has a broad discretion to stay source deductions deemed
trusts in the CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source
deductions deemed trusts (CCAA, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the court
refuse a proposed reorganization), the Crown can immediately assert its claim in unremitted source deductions. But
this should not be understood to affect a seamless transition into bankruptcy or create any "gap" between the CCAA
and the B/A for the simple reason that, regardless of what statute the reorganization had been commenced under,
creditors' claims in both instances would have been subject to the priority of the Crown's source deductions deemed

trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the B/4 must
control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation
is mandatory under the B4 where a proposal is rejected by creditors. The CCAA is silent on the transition into lig-
uidation but the breadth of the court's discretion under the Act is sufficient to construct a bridge to liquidation under
the BIA. The court must do so in a manner that does not subvert the scheme of distribution under the BI4. Transition to
liquidation requires partially lifting the CCAA stay to commence proceedings under the B/4. This necessary partial
lifting of the stay should not trigger a race to the courthouse in an effort to obtain priority unavailable under the BI/A.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay to allow entry into
liquidation.

3.4 Express Trust

82 The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he
ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted
GST be held back in the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. in the
Court of Appeal concluded as an alternative ground for allowing the Crown's appeal that it was the beneficiary of an

express trust. I disagree.

83 Creation of an express trust requires the presence of three certainties: intention, subject matter, and object.
Express or "true trusts" arise from the acts and intentions of the settlor and are distinguishable from other trusts arising
by operation of law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd

ed. 2005), at pp. 28-29 especially fn. 42).
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84 Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order of April 29, 2008,
sufficient to support an express trust.

85 At the time of the order, there was a dispute between Century Services and the Crown over part of the proceeds
from the sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those
monies until that dispute could be resolved. Thus there was no certainty that the Crown would actually be the bene-

ficiary, or object, of the trust.

86 The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent
effect such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s.
18.3(1) established above, no such priority dispute would even arise because the Crown's deemed trust priority over
GST claims would be lost under the CCAA and the Crown would rank as an unsecured creditor for this amount.
However, Brenner C.J.S.C. may well have been proceeding on the basis that, in accordance with Qttawa Senators, the
Crown's GST claim would remain effective if reorganization was successful, which would not be the case if transition
to the liquidation process of the BI4 was allowed. An amount equivalent to that claim would accordingly be set aside

pending the outcome of reorganization.

87 Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty
to permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner
C.J.S.C. on April 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in
bankruptcy result, it seems to me that maintaining the status quo in the case at bar supports the proposal to have the
monitor hold these funds in trust.” Exactly who might take the money in the final result was therefore evidently in
doubt. Brenner C.J.S.C.'s subsequent order of September 3, 2008, denying the Crown's application to enforce the trust
once it was clear that bankruptcy was inevitable, confirms the absence of a clear beneficiary required to ground an

express trust.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown's claim
for enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment
in bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under
that Act were pending confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by
the Crown's asserted GST priority, because there is no such priority under the CCAA.

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in
respect of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in
favour of the Crown. Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal in

the court below.

Fish J. (concurring):

I
90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she
suggests.

91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion under s. 11 of the
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("CCAA"). And I share my colleague's conclusion that
Brenner C.J.S.C. did not create an express frust in favour of the Crown when he segregated GST funds into the
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Monitor's trust account (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. {In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA4 and the
Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA").

93 In upholding deemed trusts created by the E7A4 notwithstanding insolvency proceedings, Ottawa Senators
Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly
protective of Crown interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my
respectful view, a clearly marked departure from that jurisprudential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this position and I have
nothing to add in that regard. I do wish, however, to explain why a comparative analysis of related statutory provisions
adds support to our shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined
to amend the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of
the relevant provisions as a deliberate exercise of the legislative discretion that is Parliament's alone. With respect, I
reject any suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the
CCAA and s. 222 of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

II

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two com-
plementary elements co-exist: first, a statutory provision creating the trust; and second, a CCAA or Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") provision confirming — or explicitly preserving - its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly similar to the wording of s. 222 of the ETA.

98 The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is
deemed, notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or
withheld, to hold the amount separate and apart from the property of the person and from property held by any
secured creditor (as defined in subsection 224(1.3)) of that person that but for the security interest would be

property of the person, in trust for Her Majesty and for payment to Her Majesty in the manner and at the time

provided under this Act. [Here and below, the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or pro-
vincial legislation to the contrary:

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act
(except sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any
other law, where at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and at the time provided under this Act, property of the person ...
equal in value to the amount so deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the
property of the person, in trust for Her Majesty whether or not the property is subject to such a security in-
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terest, ...

... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.
100 The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1)
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act....

101 The operation of the /74 deemed trust is also confirmed in s. 67 of the BIA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held
in trust for Her Majesty for the purpose of paragraph (1)(@) unless it would be so regarded in the absence of that
statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1)
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act....

102 Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed
trust under both the CCAA and the BIA regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, ¢. C-8
("CPP"). At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all
contrary provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance
Act, S.C. 1996, c. 23 ("EIA"), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104 As we have seen, the survival of the deemed trusts created under these provisions of the /74, the CPP and the
EIA is confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament's intent to enforce the
Crown's deemed trust through insolvency proceedings is expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the ETA. Although Parliament creates a
deemed trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust
notwithstanding any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for
its continued operation — in either the BIA or the CCAA. The second of the two mandatory elements 1 have mentioned
is thus absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement of insol-

vency proceedings.

106 The language of the relevant ETA provisions is identical in substance to that of the /74, CPP, and EIA pro-
visions:
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222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an
amount as or on account of tax under Division II is deemed, for all purposes and despite any security interest in
the amount, to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of
the person and from property held by any secured creditor of the person that, but for a security interest, would be
property of the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCAA is brought
into play.

108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival under the CCAA
of deemed trusts created by the /74, CPP, and EIA. Had Parliament intended to likewise preserve under the CC4A4
deemed trusts created by the ETA4, it would have included in the CCAA the sort of confirmatory provision that ex-
plicitly preserves other deemed trusts.

109 With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would specifically identify the
BIA as an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a
possible second exception” (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), at para. 37). All
of the deemed trust provisions excerpted above make explicit reference to the BI4. Section 222 of the ETA does not
break the pattern. Given the near-identical wording of the four deemed trust provisions, it would have been surprising
indeed had Parliament not addressed the B/A4 at all in the ETA.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insolvency
proceedings. Accordingly, s. 222 mentions the BlA so as to exclude it from its ambit — rather than to include it, as do
the ITA, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific reference to the
BIA has no bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency
statutes that determine whether a given deemed trust will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's trust account
during CCAA proceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims
become unsecured under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities
during insolvency; this is one such instance.
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X

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts
below and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the
Receiver General of Canada be subject to no deemed trust or priority in favour of the Crown.

Abella J. (dissenting):

114 The central issue in this appeal is whether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 ("EIA"), and
specifically s. 222(3), gives priority during Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("CCAA"),
proceedings to the Crown's deemed trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my
respectful view, that a court's discretion under s. 11 of the CCAA is circumscribed accordingly.

115 Section 11[FN1] of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an appli-
cation is made under this Act in respect of a company, the court, on the application of any person interested in the
matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order

under this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section
222(3), the provision of the ETA at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)). any other enact-
ment of Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at
any time an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this Part, property of the person and
property held by any secured creditor of the person that, but for a security interest, would be property of the
person, equal in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all

security interests.

116 Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and that the
deeming provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA4 proceedings. Section 18.3(1)

states:

18.3 (1) ... [N]otwithstanding any provision in federal or provincial legislation that has the effect of deeming

property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for
Her Majesty unless it would be so regarded in the absence of that statutory provision.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 33

2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186, 296 B.C.A.C. 1, 503 W.A.C. 1

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d)
737, 120051 G.S.T.C. 1 (Ont. C.A.), s. 222(3) of the ETA is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31).
Resolving the conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated
exercise in statutory interpretation: does the language reflect a clear legislative intention? In my view it does. The
deemed trust provision, s. 222(3) of the £74, has unambiguous language stating that it operates notwithstanding any
law except the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies
despite any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible
terms. | am in complete agreement with the following comments of MacPherson J.A. in Qftawa Senators:

The legislative intent of s. 222(3) of the ETA is clear. If there is a conflict with "any other enactment of Canada
(except the Bankruptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it
decided that s. 222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to
its trumping decision and identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the
CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically identify the BIA as
an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the omission
of the CCAA from s. 222(3) of the ET4 was almost certainly a considered omission. [para. 43]

119 MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the ETA is a reflection of
a clear legislative intention, is borne out by how the CCAA was subsequently changed after s. 18.3(1) was enacted in
1997. In 2000, when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section

18.3(1) was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, not-
withstanding repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the
CCAA consistent with those in the BIA. In 2002, for example, when Industry Canada conducted a review of the BI4
and the CCAA, the Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring
Professionals recommended that the priority regime under the BI4 be extended to the CCAA (Joint Task Force on
Business Insolvency Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recom-
mendations were made by the Standing Senate Committee on Banking, Trade and Commerce in its 2003 report,
Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies'
Creditors Arrangement Act; by the Legislative Review Task Force (Commercial) of the Insolvency Institute of
Canada and the Canadian Association of Insolvency and Restructuring Professionals in its 2005 Report on the
Commercial Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a submission to the Standing
Senate Committee on Banking, Trade and Commerce commenting on reforms then under consideration.

121 Yet the BIA remains the only exempted statute under s. 222(3) of the ET4. Even after the 2005 decision in
Ottawa Senators which confirmed that the ETA took precedence over the CCAA, there was no responsive legislative
revision. I see this lack of response as relevant in this case, as it was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1

S.C.R. 305 (S.C.C.), where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the
silence is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations
that there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable
costs of complying with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention
that compensation not be paid for compliance with production orders. {para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 34

2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, {2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, {2010} 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1,503 W.A.C. |

the reach of s. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative
intention. I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to
repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure
their affairs so that their business can continue with as little disruption to employees and other stakeholders as
possible. It is appropriate for the courts to take such policy considerations into account, but only if it is in con-
nection with a matter that has not been considered by Parliament. Here, Parliament must be taken to have weighed
policy considerations when it enacted the amendments to the CCAA and ETA described above. As Mr. Justice
MacPherson observed at para. 43 of Oftawa Senators, it is inconceivable that Parliament would specifically
identify the BIA as an exception when enacting the current version of s. 222(3) of the ETA without considering the
CCAA as a possible second exception. I also make the observation that the 1992 set of amendments to the B/4
enabled proposals to be binding on secured creditors and, while there is more flexibility under the CCAA, it is
possible for an insolvent company to attempt to restructure under the auspices of the BIA. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the
application of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the
following as being particularly relevant: the Crown relied on the principle that the statute which is "later in time"
prevails; and Century Services based its argument on the principle that the general provision gives way to the specific

(generalia specialibus non derogani).

125 The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one,
therefore, the legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan
on the Construction of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André Coté, The Interpretation of Legislation in

Canada (3rd ed. 2000), at p. 358).

126 The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia
specialibus non derogant principle that "[a] more recent, general provision will not be construed as affecting an ear-
lier, special provision" (C6té, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely,
that an earlier, specific provision may in fact be "overruled" by a subsequent general statute if the legislature indicates,
through its language, an intention that the general provision prevails (Doré ¢. Verdun (Municipalité), [199712 S.CR.

862 (S.C.C.)).

127 The primary purpose of these interpretive principles is to assist in the performance of the task of determining
the intention of the legislature. This was confirmed by MacPherson J.A. in Qttawa Senators, at para. 42:

[T]he overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to
the intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons
or aids relating fo statutory interpretation, including the maxim that the specific prevails over the general (gen-
eralia specialibus non derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p.

239 ...

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question,
but the maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such
intention can reasonably be gathered from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre Co6té, with the collaboration of S. Beaulac and M. Devinat, Interprétation
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des lois (4th ed. 2009), at para. 1335.)

128 Taccept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the
ETA was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later pro-
vision. This chronological victory can be displaced, as Century Services argues, if it is shown that the more recent
provision, s. 222(3) of the ETA, is a general one, in which case the earlier, specific provision, s. 18.3(1), prevails
(generalia specialibus non derogant). But, as previously explained, the prior specific provision does not take prece-
dence if the subsequent general provision appears to "overrule" it. This, it seems to me, is precisely what s. 222(3)
achieves through the use of language stating that it prevails despite any law of Canada, of a province, or "any other
law" other than the BIA. Section 18.3(1) of the CCAA, is thereby rendered inoperative for purposes of's. 222(3).

129 It is true that when the CC4AA4 was amended in 2005,[FN2] s. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c.
47, s. 131). Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her ob-
servation is refuted by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals
with the (non) effect of re-enacting, without significant substantive changes, a repealed provision (see Canada (At-
torney General) v. Canada (Public Service Staff Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the
predecessor provision to s. 44(f)). It directs that new enactments not be construed as "new law" unless they differ in
substance from the repealed provision:

44. Where an enactment, in this section called the "former enactment", is repealed and another enactment, in this
section called the "new enactment", is substituted therefor,

(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the

former enactment, the new enactment shall not be held to operate as new law, but shall be construed and have

effect as a consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regula-
tion".

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of
comparison, with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any prbvision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's clearly expressed
intent, found in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical
amendment to reorder the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy
Leader of the Government in the Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic}] makes no changes to the
underlying policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act
[sic] were repealed and substituted with renumbered versions due to the extensive reworking of the CCAA.
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(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)

132 Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I would share
Deschamps J.'s view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in
substance, the transformation of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the
ETA remains the "later in time" provision (Sullivan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3(1) during
CCAA proceedings. The question then is how that priority affects the discretion of a court under s. 11 of the CCAA.

134 While s. 11 gives a court discretion to make orders notwithstanding the BI4 and the Winding-up Act, R.S.C.
1985, c. W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discre-
tion is therefore circumscribed by whatever limits are imposed by statutes other than the BI4 and the Winding-up Act.
That includes the ETA. The chambers judge in this case was, therefore, required to respect the priority regime set out in
s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a
result, deny the Crown's request for payment of the GST funds during the CCAA proceedings.

135 Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.

Appeal allowed.

Pourvoi accueilli.

Appendix
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)

11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up
Act, where an application is made under this Act in respect of a company, the court, on the application of any
person interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may
see fit, make an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of a company, make an
order on such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty

days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.
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(4) Other than initial application court orders — A court may, on an application in respect of a company other
than an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act
or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, in respect of the company if the company is a tax
debtor under that subsection or provision, for such period as the court considers appropriate but ending not

later than
(i) the expiration of the order,
(ii) the refusal of a proposed compromise by the creditors or the court,
(iii) six months following the court sanction of a compromise or arrangement,
(iv) the default by the company on any term of a compromise or arrangement, or

(v) the performance of a compromise or arrangement in respect of the company; and\

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company where the company is a debtor under that legislation and the provision has a similar
purpose to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it pro-
vides for the collection of a sum, and of any related interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
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similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made
and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
“and of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan” as defined in that
subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the /n-
come Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,

and of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or
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(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan” as defined in that
subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in sub-
section (1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a confribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any
related interest, penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor com-
pany shall not be regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that
statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the provmce of amounts deducted or withheld
under a law of the province where

(2) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and

the amounts deducted or withheld under that law of the province are of the same nature as the amounts re-
ferred to in subsection 227(4) or (4.1) of the Income Tax Act, or
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(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, not-
withstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured
claims, of Her Majesty in right of Canada or a province or any body under an enactment respecting workets'
compensation, in this section and in section 18.5 called a "workers' compensation body", rank as unsecured

claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any
related interest, penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with
the provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision
for the sanction of compromises or arrangements between a company and its shareholders or any class of them.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)
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11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the ap-
plication of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any
other person or without notice as it may see fit, make any order that it considers appropriate in the circumstances.

11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect of a debtor
company, make an order on any terms that it may impose, effective for the period that the court considers nec-
essary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor com-
pany other than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

() prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(3) Burden of proof on application — The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act
or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, in respect of the company if the company is a tax
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debtor under that subsection or provision, for the period that the court considers appropriate but ending not
later than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or an arrangement,

(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company if the company is a debtor under that legislation and the provision has a purpose
similar to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides
for the collection of a sum, and of any related interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the ex-
ercise of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is
made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legisiation that has a purpose similar to subsection 224(1.2) of the In-
come Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,

and of any related interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
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"province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in that
subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the /n-
come Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan” as defined in that
subsection.

(3) Operation of similar legislation — An order made under section 11.02, other than the portions of that order
that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b), does not affect the operation
of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-

lated interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the /ncome Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
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province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any
related interest, penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that
has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be
regarded as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory

provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"),
nor does it apply in respect of amounts deemed to be held in trust under any law of a province that creates a
deemed trust the sole purpose of which is to ensure remittance to Her Majesty in right of the province of amounts
deducted or withheld under a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the /ncome Tax Act and
the amounts deducted or withheld under that law of the province are of the same nature as the amounts re-
ferred to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an
amount as or on account of tax under Division II is deemed, for all purposes and despite any security interest in
the amount, to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of
the person and from property held by any secured creditor of the person that, but for a security interest, would be
property of the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptecy — Subsection (1) does not apply, at or after the time a person
becomes a bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before that
time, were collected or became collectible by the person as or on account of tax under Division IL

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed
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(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all
security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)
67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise

(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in
the province within which the property is situated and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of
an individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his
own benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be
regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the
absence of that statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and
the amounts deducted or withheld under that law of the province are of the same nature as the amounts re-
ferred to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the
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Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Carnada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, not-
withstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

86. (1) Status of Crown claims — In relation to a bankruptey or proposal, all provable claims, including secured
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers' com-
pensation, in this section and in section 87 called a "workers' compensation body", rank as unsecured claims.

(3) Exceptions — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any

related interest, penalties or other amounts.

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the circumstances.

FNI Section 11 was amended, effective September 18, 2009, and now states:

FN2 The amendments did not come into force until September 18, 2009.
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Bank of Nova Scotia v. Huronia Precision Plastics Inc.
The Bank of Nova Scotia (Applicant) v. Huronia Precision Plastics Inc. (Respondent)
Ontario Superior Court of Justice [Commercial List]
Morawetz J.
Heard: November 4, 2008

Judgment: January 26, 2009
Docket: CV-08-7722-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Sam Rappos, for Applicant, Bank of Nova Scotia
A'Amer Ather, for Canada Revenue Agency
Chris Burr, for Maxium Financial Services Inc.
Subject: Estates and Trusts; Goods and Services Tax (GST); Tax — Miscellaneous; Insolvency
Tax --- Goods and Services Tax — Collection and remittance — GST held in trust

Bank brought motion for order permanently lifting order for stay of proceedings against company to allow bank to
bring application for bankruptcy order against company — Canada Revenue Agency ("CRA") also brought motion
in which it sought order directing receiver to pay CRA GST debt of $63,164.17, and in event that court permitted
lifting of stay, order permitting CRA to take necessary steps to protect its priority position over GST held in trust —
Vesting order provided that receiver would distribute holdback of $130,000 after payment to CRA of amount of GST
claim to extent that it was found to attach to net proceeds in priority to interest of bank — Bank's motion granted;
CRA's dismissed — Issue was whether CRA had priority with respect to amounts over bank according to s. 222 of
Excise Tax Act — Bank would have ability to nullify GST deemed trust by bringing application for bankruptey
order — Desire for bank to alter priorities was legitimate reason to seek bankruptcy — Excise Tax Act, R.S.C. 1985,

c. E-15, ss. 222(1), (1.1).

Tax --- General principles — Priority of tax claims in bankruptcy proceedings

Bank brought motion for order permanently lifting order for stay of proceedings against company to allow bank to
bring application for bankruptey order against company — Canada Revenue Agency ("CRA") also brought motion
in which it sought order directing receiver to pay CRA GST debt of $63,164.17, and in event that court permitted
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lifting of stay, order permitting CRA to take necessary steps to protect its priority position over GST held in trust —
Vesting order provided that receiver would distribute holdback of $130,000 after payment to CRA of amount of GST
claim to extent that it was found to attach to net proceeds in priority to interest of bank — Bank's motion granted;
CRA's dismissed — Issue was whether CRA had priority with respect to amounts over bank according to s. 222 of
Excise Tax Act — Bank would have ability to nullify GST deemed trust by bringing application for bankruptcy
order — Desire for bank to alter priorities was legitimate reason to seek bankruptcy.

Cases considered by Morawetz J.:

Ivaco Inc., Re (2006), 2006 C.E.B. & P.G.R. 8218, 25 C.B.R. (5th) 176, 83 O.R. (3d) 108, 275 D.L.R. (4th) 132,
2006 CarswellOnt 6292, 56 C.C.P.B. 1, 26 B.L.R. (4th) 43 (Ont. C.A.) — followed

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
Generally — referred to
s. 2 "bankrupt" — considered
S. 43 — pursuant to
s. 67(2) — considered
s. 67(3) — considered
Excise Tax Act, R.S.C. 1985, c. E-15
Pt. IX [en. 1990, c. 45, s. 12(1)] — referred to
Pt. IX, Div. II [en. 1990, c. 45, s. 12(1)] — referred to
s. 222 [en. 1990, c. 45, s. 12(1)] — referred to
s. 222(1) [en. 1990, c. 45, s. 12(1)] — considered

s. 222(1.1) [en. 1993, ¢. 27, s. 87(1)] — considered

MOTION for order permanently lifting order for stay of proceedings against company; MOTION for order directing
receiver to pay Canada Revenue Agency amount of $63,164.17.

Morawertz J.:

1 The Bank of Nova Scotia ("BNS") seeks an order permanently lifting the stay of proceedings provided for in
paragraph 9 of the order of September 17, 2008 (the "Appointment Order") as against Huronia Precision Plastics Inc.
("Huronia") for the purposes of permitting BNS to bring an application for a bankruptcy order against Huronia
pursuant to s. 43 of the Bankruptcy and Insolvency Act ("BIA"); and authorizing and directing Zeifman Partners Inc.
("Zeifman" or the "Receiver"), the court appointed Receiver of Huronia to consent, on behalf of Huronia, to BNS's
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application for a bankruptcy order.

2 The Canada Revenue Agency ("CRA") has also brought a motion in which it seeks an order directing the Re-
ceiver to pay to CRA immediately, the amount of $63,164.17; and in the event that this court permits a lifting of the
stay to permit BNS to apply for the bankruptcy order, a lifting of the stay to permit CRA to take the necessary steps
to protect its priority position.

3 The Appointment Order was made September 17, 2008. The Receiver subsequently brought a motion returnable
September 30, 2008 seeking an order vesting certain equipment in Magna Closures Inc. ("Magna") and directing that
the net proceeds of the sale would stand in the place of the equipment.

4 The order was granted on September 30, 2008 (the "Vesting Order") and paragraph 9 of the Vesting Order
provides:

9. THIS COURT ORDERS that notwithstanding paragraph 30 of the Appointment Order, the Receiver shall
withhold from the net proceeds of the Purchased Assets the total sum of $130,000 (the "Holdback") pending
resolution of the claim asserted by Canada Revenue Agency ("CRA") respecting possible pre-receivership GST
arrears said to be owing by the Debtor (the "GST Claim"). The Receiver shall distribute the Holdback, or any
balance thereof after payment to CRA of the amount of the GST Claim to the extent that it is found to attach to the
net proceeds in priority to the interest of Maxium and BNS, to Maxium and BNS in accordance with their re-
spective proportionate entitlements to the net proceeds under the terms of the Bill of Sale or as otherwise agreed
upon by them, upon the consent of CRA, Maxium and BNS or a further order of this Court.

[emphasis added]

5 Subsequent to the granting of the Vesting Order, CRA informed BNS and Maxium that CRA's claim for GST
for the period prior to the Appointment Order was $63,164.17.

6 Pursuant to ss. 222(1) of the Excise Tax Act ("ETA"), persons who have collected GST amounts but have not
remitted them to CRA, as and when required to do so by the ETA, are deemed to hold those amounts in trust for the

Crown.

7 The one notable exception to the priority granted to the deemed trust is that it is subject to s. 222(1.1) of the ET4,
which provides that s. 222(1) does not apply, at or after the time a person becomes bankrupt (within the meaning of the
BI4), to any amounts that, before that time, were collected or became collectable by the person as or on account of tax

under Division II of the ETA.

8 Section 67(2) of the BIA provides that all deemed trusts created by federal or provincial legislation for Her
Majesty are rendered invalid except those that would be valid in the absence of such legislation and except those set
out in s. 67(3) of the BIA. The deemed trust under the ETA is not listed in s. 67(3), nor, in my view, is it analogous to
the deemed trusts that are set out in that section.

9 Counsel for BNS submits that it is clear that the ETA specifically contemplates that the priority afforded to the
Crown under s. 222 of the ET4 can be extinguished and reversed on the occurrence of a bankruptcy. Further, both the
ETA and the BIA recognize that any priority that CRA could potentially have with respect to the Holdback in the
amount of the GST Claim would be reversed upon the bankruptcy of Huronia.

10 CRA submits that it has priority over BNS with respect to the Holdback pursuant to the provisions of the £74

and since BNS has acceded to CRA's priority as a result of paragraph 9 of the Vesting Order, BNS should not be
permitted to bring an application for a bankruptcy order to disrupt CRA's priority to which it acceded.
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11 Counsel for BNS submits that at no time prior to or after the issuance of the Vesting Order did it accede to the
CRA having an interest in the Holdback in the amount of GST Claim in absolute priority to BNS.

12 In my view, absent the wording of paragraph 9 of the Vesting Order, BNS would have the ability to reverse the
priority of the GST Claim by bringing an application for a bankruptcy order.

13 The Court of Appeal decision in Ivaco Inc., Re, [2006] O.J. No. 4152 (Ont. C.A.) stands for the proposition that
it is not improper to seek a bankruptcy order for the purpose of reversing a statutory priority. In this case, it would be
to reverse the priority position of CRA. Further, the timing of BNS's action has no bearing on the validity of the action

being sought as there are no such time limitations imposed under s. 222(1.1).

14 It seems to me that the issue to consider is whether paragraph 9 of the Vesting Order operates so as to support
the position put forth by CRA. In my view, the paragraph is clear where it provides that the Receiver "shall distribute
the Holdback, or any balance thereof, after payment to the CRA of the amount of the GST Claim fo the extent that it is
Jfound to attach to the net proceeds in priority to the interest of ... [Maxium and BNS]". [emphasis added]

15 I agree with the submission of counsel to BNS that paragraph 9 reflects that any distribution of the Holdback to
CRA is dependent on a determination as to whether the GST Claim attaches to the Holdback in priority to the interest

of BNS.

16 In its factum, counsel to CRA, at paragraph 24 states that the Receiver's obligation to pay the deemed trust
portion of the GST was made explicit and that the obligation to pay CRA was not otherwise qualified by any condi-
tions. I disagree. The emphasized portion of paragraph 9 has to be given a common sense interpretation which, in this
case, takes into account that, at the time of the issuance of the Vesting Order, there was an outstanding issue with

respect to the priority of the interest of Maxium and BNS.

17 CRA also made the submission that the Receiver had certain obligations and responsibilities as set out in
paragraph 9 of the Vesting Order which specifically qualifies the Receiver's rights as set out in the Appointment
Order. Counsel for CRA submitted that the relevant portion of the Vesting Order specifically speaks to payment to
CRA and, as of the date of the hearing of this motion, with Huronia not being bankrupt, the Receiver is under an
obligation to pay CRA the amount of its deemed trust claim. I do not read paragraph 9 in such a way that it supports
this submission. At the time of the granting of the Vesting Order, the issue of priority with respect to the interest of
Maxium and BNS had not been determined with finality. It follows that the payment obligation to CRA had not been

triggered.

18 Paragraph 9 does not, in my view, direct the Receiver to distribute the Holdback to CRA forthwith upon the
CRA providing evidence to the Receiver with respect to the amounts owing by Huronia for the period prior to the
issuance of the Appointment Order. If it did, the emphasized words in paragraph 9 would serve no purpose.

19 Finally, with respect to the request of BNS to lift the stay for the purpose of bringing an application for a
bankruptcy order against Huronia and authorizing the Receiver to consent to such application, I am satisfied that the
desire for BNS to use the BIA to alter priorities is a legitimate reason to seek a bankruptcy (see Re Ivaco Inc.) and the

timing of the BNS's action has no bearing on the validity of this request.

20 Consequently, it follows that the motion of BNS is granted and an order shall issue lifting the stay of pro-
ceedings against Huronia for the purpose of permitting BNS to bring the application for bankruptcy order and au-
thorizing the Receiver to consent to such application on behalf of Huronia.

21 In these circumstances, it also follows that no order is to be made directing the Receiver to make payment to
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CRA, nor is the stay to be lifted to enable CRA to take steps to protect its position. The motion of CRA is dismissed.

22 [f the parties are unable to agree on costs, brief written submissions, to a maximum of three pages, may be filed
within 20 days.

Order accordingly.

END OF DOCUMENT
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Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3
Dismissal of application

S. 43(7) If the court is not satisfied with the proof of the facts alleged in the application or of the
service of the application, or is satisfied by the debtor that the debtor is able to pay their debts, or

that for other sufficient cause no order ought to be made, it shall dismiss the application.

Bankruptcy order on another application

S. 43(13) If proceedings on an application have been stayed or have not been prosecuted with
due diligence and effect, the Court may, if by reason of the delay or for any other cause it is
considered just, substitute or add as applicant any other creditor to whom the debtor may be
indebted in the amount required by this Act and make a bankruptcy order on the application of
the other creditor, and shall, immediately after making the order, dismiss on any terms that it

may consider just the application in the stayed or non-prosecuted proceedings.



TABJ



Pension Benefits Act, R.S.0. 1990, c.P-8

Duties of administrator
S. 57(4) Where a pension plan is wound up in whole or in part, an employer who is required to
pay contributions to the pension fund shall be deemed to hold in trust for the beneficiaries of the

pension plan an amount of money equal to employer contributions accrued to the date of the

wind up but not yet due under the plan or regulations.
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