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Court File No, 09-8247-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDI T.ORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,
GRANT ALBERTA INC., GRANT FOREST PRODUCTS

" SALES INC. and GRANT U. S HOLDINGS GP (the
" Applicants™) :

REPLY AFFIDAVIT OF PETER J. GRANT SR.
(Sworn Septemi)er 18, 2009)

], Peter J. Grant Sr., of the City ofTemzskammg Shores, in the Province of Ontario,

businessman, MAKE OATH AND SAY:

1. I am the Chairman and Chief Executive Officer of the applicant Grant Forest Products
Inc. ("GFPI"). As such, I have personal knowledge of the matters to which I hereinafter depose.
Where matters are not based on my personal Imowlcdge I have stated the source of my

information and in all such cases verz}y beheve 11: to bc true. -
Introduction

2, This affidavit is sworn in reply to the Affidavit of Benjamin Montgomery, a Vice-
President and Director of TD Securities, sworn September 14, 2009 (the "Montgomery
Affidavit"). I swore an earlier affidavit in this matter on September 8, 2009. 1 have used the

defined terms that were employed in my September 8 affidavit in this affidavit.



3. In this reply affidavit, I have not commented on, or responded to, every statement in the
Montgomery Affidavit, but should not be taken as necessarily agreeing with statements upon

which I have not commented.

4, I am also obliged to say at the (.m?c’s.c;itv that I:a'vrz:l not a léwyer and have not commented on
the legal interpretation of agreements, or the purported legal effect of steps taken. I do not
believe that Mr. Montgomery is a lawyer vei,ther, but must observe that he has in several
paragraphs of his affidavit purported to interpret agreements. Even as a layman, I can observe
that some of Mr. Montgomery's "legal conclusions” are inaccurate or are not "expressly stqted?’
in the agreements to which he refers, despite his c.ol_ﬂéﬁ:tionsp I note, for example, that, ‘antlo‘ng ‘
others, the legal conclusions 'théf;hé pmp(ﬁ*té to "‘drax§ in paragraphs 9(d), (h) and (i) a‘il'e not
"expressly stated" in the agreement to W]}i%:h he refers, nor are they at all a?pafent from the

agreement.
Reply

5. In response to paragraph 6 of the Mdmgomsry'ﬁfﬁda&{it it is not clear to me why the
non-core assets are relevant fo the issue oni this m’otidzil,‘;bu,t I am obliged to say that GFPI's
decision to embark on the devel,opm;ent of those assets was approved by the Board of Directors
of GFPI on an unanimous basis, We;l}_ before the First and Second Lien Credit Agreements, and

were therefore fully known to the‘baiﬂf;‘ing syndica‘ses'befdfe t'h'f_:y'agr:eed to advance their funds.

6. In relation to paragraph 7 o‘f'ﬁtihlc_ Montgomery Affidavit, T used the word "devised” in my
first affidavit as a synonym for "developed”, and I did not intend to say that there was anything
clever or surreptitious vis-a-vis the banks. Indeed, the banks were fully aware of this agreement

and, as described below, had input into its development.



7. Mr. Montgomery in paragraphs 8, 9, 13, 14, 23 and 24 of his Affidavit appears to be
offering legal conclusions, in the absence of legal training. It is my understanding that that is the

role of the Court on this motion.

8. As to paragraph 10 of the Méﬁtgoméry Afﬁaavii, vkhiéhb gta;tes that neither the Lien
Agents nor banks were asked to approve or did approve the Agreement, I am informed by Ross
Walker, the pariner at Fraser Milner Casgrain LLP who drafied the Agreement, and believe, that
the Lien Agents ortheir solicitors reviewec’i: ,ah.d commented upon drafts of the Agreement and
provided speciﬁi_: input omi'the language of '(ﬁe‘Agré‘ement, Moreover, _ﬂ}e" Firét,and Secohd:_Lién N
Agents provided paitial _‘discharges" tifll’"}?viarg‘h, 2008 and were cle,rém'_?ﬁlyjziwm'ebof and comemwmh
the Agreement at that time. I have no doﬁb‘f ti}i&i’:’tﬁe-f’irst and Second Lien Agénts, and the
members of the banking syndicate, were aﬁiSQ vefy content that GFPI would have the full use
(commencing in March 2008) of the $20 :’;ﬁfilﬁém'ﬁﬂr‘é’hase price that 1 paid for the purchase of

the Sold 2008 and 2009 Refunds.

9. As to paragraphs 12 and 18 of the Montgomery Affidavit, the statements therein do not
appear consistent with, or in the ‘y’ery least give a misleading impression when compared with,
what is stated in Mr. Lynch's email of June 19, 2009 which is attached as Exhibit "E" to my

September 8 Affidavit.

10.  As to paragraphs 19-22 o{’ 'ﬂié‘Montgon:t_ﬁ:ry‘Afﬁda?it,' the term sheet he references was

not approved by me, and I never agreed 'tb ,ha&?é GFP}I retain the 2009 Sold Refund.

11 In this regard, and in 'res\pect of the supposition made by Mr. Montgomery in
paragraph 25 of his affidavit that I "must have participated” in the decision not to complete the

transfer of the 2009 Sold Refund, I can state unequivocally that I was never asked and never



gave, and would never have given, my consent to the non delivery of the Transfer or of the 2009

Sold Refund.
My Discussions with Independent Directors of the Board of GFPI

12. [ have also personally spoketi‘wﬁh the independem Directors of GFPI who served at the

time the tax refund arrangement was approved by the Board on March 27, 2008.

13.  Iam informed by Mike Harris, a director Q’f‘GFPi_iand the former Premier of Ox;tario, and
believe, that the tax refund arrangement }i{asi:”a.ppi_'c}yéd by the directors based on a clear
understanding and direction that it was "iron ‘c"‘lac’i”: ih;at.- the ta)% refunds when received by the
Company would be paid over to me. M 'ﬂqrris ’in.foi;ms me, zr_né I'believe, that it was also his

clear understanding that my right to receive the tax refunds stood in front of the banks.

14. I am informed by Jamie Wa"ﬂace;aﬁﬁ,’:&firec\tor,of‘vGFPI, and believe, that in the context of
the Board approval of the proposed transaction, his understanding and indeed insistence was that
my right to receive the tax refund I was purchasing would rank ahead of any claims of the

banking syndicate.

15.  1am also informed by Wiili_z’im Stinson, a director of GFPL, and believe that Mr. Stinson
recalls that Mr. Wallace was very obdumte in insisting ﬂ}_atf my right to receive the tax refunds
should stand ahead of the bank’s criaims; and that was the 'bétfs‘i’s:'cf Mr. Stinson's approval of the

transaction,

16. I am informed by Per Brunes, a director of GFPI, and believe that the directors’ approval
of the arrangement was accompanied by the direction of the Board that the transaction would

only proceed if it was a certainty that I would receive the relevant portions of the tax refunds



when they were received by the Company, in priority to any other claims. The transaction was a
means of getting money into the Company to assist it with cash-flow, before the tax refunds were

actually received.

17. My own comprehension of what was, éommunibated to and by the Board of Directors in
respect of the tax refund arrangement is the same as that of the directors described above, and it

was on that basis only that I entered into the traﬁsacﬁon».* :

18.  This affidavit is sworn in respect of my motion conceming the Agreement, and for no

improper purpose.

SWORN BEFORE ME at the City of S
Temiskaming Shores, in the Province of ° et ' \
ntario, this 18th day of September, o ’ \
! B
D i \M&q@ } /k 7'/
A COMBVIISSIONER FOR OATHS ) PETER J.GRANT SR.
in and for the Province of Ontario ) S

Monigue Marie Plante. 2 Commissioner, £1¢.,

District of Timiskaming - ' i
for Grant Forest Products Ine. and its 2ssoclated companies.
Expires May 7, 2011
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One First Canadian Placel
100 King Street West, Suite 800
Toronto, ON M5X 1E3

i REPORTING & MEDIATION )
Court File No. CV—0958247—OOCL

L ONTARTO

SUPERIOR COURT OF JUSTICE
B COMMERCIAL LIST
|

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

] '

s A AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF GRANT FOREST PRODUCTS INC.,

[ GRANT ALBERTA INC., GRANT FOREST PRODUCTS

1 SALES INC. and GRANT U.S. HOLDINGS GP

!
RS

--- This is the Cross-Examination of BENJAMIN

O
—

MONTGOMERY, the Deponent herein, on an Affidavit sworn

September 14, 2009, taken at the offices of Network

f—

M Reporting & Mediation, One First Canadian Place, 100 King
‘ Street West, Suite 800, Toronto, Ontario, M5X 1E3, on

i Friday the 25th day of September, 2009.

APPEARANCES :
RICHARD B. SWAN ]For Peter J. Grant Sr.
2 MICHAEL BEEFORTH, s-a-1 ]
KEVIN P. McELCHERAN For the Toronto-Dominion
. Bank
l ALSO IN ATTENDANCE:
Ll JANE DIETRICH Observer

{} KATHY MAH _ Observer

Telephone: 416 359-0305  Telefax 416 359-1611 Email: info@netwotkcourt.ca ~ Website: netwotkcourt.com
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 4
--- UPON COMMENCING AT 9:42 AM.

BENJAMIN MONTGOMERY: Affirmed.

MR. SWAN: This is a cross-examination on an
Affidavit filed in a motion in a proceeding in the
Ontario Superior Court, court file CV-09-8247-00CL in re
Grant Forest Products Inc. and related companies.

The cross-examination is a cross-examination on
the Affidavit of Benjamin Montgomery which was sworn on
the 14th of September 2009 and filed on behalf of the
First Lien Credit Agent, I believe, in opposition of the
motion of Peter Grant, Sr. in respect of a certain
agreement which is described as a Tax Refund Purchase and
Sale Agreement from March of 2008. |

CROSS-EXAMINATION BY MR. SWAN:

Q. Can you state your full name for the
record?

Benjamin Peter Montgomery.
How old are you, Mr. Montgomery?

36.

o » o

What’s your current position?

A. Vice president director TD Securities in the
corporate credit groﬁp in Vancouver.

Q. Can you tell me what your post-secondary
education is?

A. Bachelor of Commerce.

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY

When did you obtain that?

1999.

Q
A
Q. You’'re not a lawyer?
A I am not a lawyer.

Q And you have no legal training?

A I do not.

Q. Can you tell me very briefly what your
employment history is post-1999 when you graduated with
your B. Com?

A. I've worked in banking since I graduated.
All of that time has been spent in credit. First, a few
years in commercial banking --

Q. With which organization?

A. TD Bank.

Q. Have you been with the TD family
throughout?

A. I’'ve been with TD just over ten years. I
have a few years in commercial, the balance in corporate
banking, commercial banking as part of our retail bank.
TD Securities is-part of our wholesale bank but all of
that time spent in credit.

MR. McELCHERAN: It may be easier for the
reporter if you speak a little louder and don’t put your
hand near your face.

THE DEPONENT: Sure.

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 6

BY MR. SWAN:

Q. Let me just go back a little bit. We have --
among the documents that are potentially relevant to this
proceeding is what’'s been described as the First Lien
Credit Agreement which dates from 2005, specifically
October 26th, 2005.

And were you involved, in any way involved, with
the First Lien Credit Agreement?

A. Yes.

Q. What TD entity were you with in October of
20057

A. TD Securities.

Q. So you have since -- at least since 2005

you’ve been with TD Securities continuously?

A. Yes.

Q. And TD Securities Inc.?

A. No.

Q. TD Securities?

A. TD Securities is the wholesale banking

division of the Toronto Dominion Bank. TD Securities
Inc. is a separate --

Q. Separate entity?

A. Separate entity, yes.

Q. So the TD Securities that you are with is not

TDSI; it is a wholesale bank and is a bank under the Bank

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY ' 7
Act?

A. T believe it’s a trade name of the TD Bank.

Q. Oh, it’s just a trade name?

A. I believe so. It’s referred to as the
wholesale banking division in, you know, public, like,
reporting and that sort of thing.

Q. But it’é a division?

A. That’s what it’s referred to. I can’t answer
that for sure.

Q. It’s not a separate legal entity?

A. It’s not TD Securities Inc., which is a
separate entity.

Q. But it’s also not a separate entity from the
TD Bank; it’s part of the TD Bank?

A. Correct.

Q. And you are, in fact, an employee of the TD

Bank?

A. Yes.

Q. Do you have a copy of the First Lien Credit
Agreement?

A. DNot in front of me.

MR. McELCHERAN: We didn’t bring the whole thing.
As you know, the Affidavit excerpts some parts of it.
But we didn’t bring the whole -- if you have the whole --

MR. SWAN: I do. 2And you have no objection if

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 8
the whole thing goes in the record?

MR. McELCHERAN: Absolutely not.

THE DEPONENT: Thanks.}

BY MR. SWAN:

Q. S8ir, can you tell me what role you played in
respect of what we call the First Lien Credit Agreement
from October of 20057

A. With -- I was directly involved in the
negotiation of the Credit Agreement in TD’s capacity as a
lender under the agreement as well as an agent under the
Credit Agreement.

Q. And you were involved on behalf of the TD
Bank in both capacities both as a lender as part of the
syndicate and as an agent?

A. My primary function is as a lender. We have
a separate agency group. So my primary involvement was
as a lender.

Q. Would you turn to page 84 of the document,
and I think you’ll find that page 84 is replicated three
takes because they are counterpart signature pages?

A. Yes.

Q. I just want to obtain a little bit clearer
understanding of the different roles that both TD and TD
entities and you were playing?

A, Sure.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. You are, and your counsel may wish to answer
this question, but as I understand it, you are being
proffered as a witness on behalf of the First Lien Agent;
is that correct?

MR. MCELCHERAN: He is a representative of the TD
Bank. He, as he stated in his testimony, was involved in
it from the context of the lending part of it but also as
part of the agent representative, as a representative of
the agent. So he’s here in both capacities.

MR. SWAN: But, Mr. McElcheran, you act for the
First Lien Agent or do you act for the TD Bank as well as
a lender?

MR. McELCHERAN: I act for TD Bank as lender as

well.

MR. SWAN: In both capacities?

MR. McELCHERAN: Yes.

BY MR. SWAN:

Q. And you’'re opposing the motion in both
capacities?

MR. McELCHERAN: And on behalf of all of the
lenders. That is, all of the First Lien Lenders.

BY MR. SWAN:

Q. All of the First Lien Lenders. So you
represent all of the First Lien Lenders and all of them

are opposing?

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 10

MR. McELCHERAN: Right.

BY MR. SWAN:

31 Q. Both through the agent and in their
individual capacity?

MR. McELCHERAN: Right.
BY MR. SWAN:

32 Q. And looking on page 84, the TD is listed as
the Canadian administrative agent, and a Mr. Shiplow has
signed the document on behalf of the bank. Do you know
who he is?

A. Yes. He works in our agency gJgroup.

33 Q. In your Toronto agency group?

A. Correct.

34 Q. You've been in Vancouver continuously since

19997

A. No.

MR. McELCHERAN: You’ll need to say verbal
answers.

MR. SWAN: The head shakes don’t do it.

THE DEPONENT: Right. Got it.

I've been in Vancouver since 2005.

BY MR. SWAN:

35 Q. So predating this agreement?

A. When this agreement was done, I was in
Vancouver.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. And it looks like you were involved because I
see your name listed as a secondary contact for the
Canadian revolver?

A. Yes.

Q. So you were involved primarily for the TD
Bank in its capacity as lender pursuant to the
revolver?

A. Correct.

Q. And Mr. Shiplow was involved on behalf of TD
as administrative agent?

A. Correct, yes.

Q. And then another TD entity was involved as
U.S. administrative agent?

A. Yes.

Q. TD Bank Texas LLC. And the other name that
is listed along with yours in terms of the revolver
facility is a Frazer Scott. Turn ahead to the third
counterpart of page 84.

MR. McELCHERAN: He means the third -- this is
copied three times.

THE DEPONENT: Oh, right.

MR. McELCHERAN: And the third one has got
this.

THE DEPONENT: Right.

BY MR. SWAN:
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Q. So who was Frazer Scott?

A. Frazer Scott works with me in Vancouver. He
works on the corporate credit side as a -- directly with
me.

Q. Okay. Is he your boss?

A. We have separate reporting lines. He’s more
involved on the origination side of the business.

Q. On the origination side?

A. On the origination side. But we both work
for the same entity.

Q. And at this point, back in 2005, was he your

boss?

A. No.

Q. He was not?

A. No.

Q. What was your title in 20057

A. Vice president.

Q. Vice president of what?

A. Corporate credit.

Q. And Mr. Scott’s?

A. Vice president and director of corporate
credit.

Q. Vice president and director of corporate
credit. So he was, if not your boss, he was at least

senior to you?
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Yes, he was senior to me.

And remains so?

Yes.

And he’s still with the bank in Vancouver?
Yes.

And then the agreement is also signed by Glen

'p P @] ? LO T

Gibson as managing director?

Yes.

Who was he?

He would have, or he is Frazer'’'s boss.
So he is the managing director of what?
Managing director of TD Securities.

TD Securities across the country?

> 0 » O B O P

Just managing director of TD Securities.

MR. McELCHERAN: What’s the significance of the
word "managing --"

THE DEPONENT: There’s many managing directors
within TD Securities.

BY MR. SWAN:

Q. And he is --

A. He is the head of credit origination for TD
Securities.

Q. Head of credit origination for TD
Securities?

A, Mm-hmm.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. All right. And is he still with the bank?

A. Yes, he is.

Q. And do you know why it is that you have been
put forward as a witness as opposed to Mr. Scott?

A. Mr. Scott is no longer involved with this
file.

Q. You have continued involvement and he has
not?

A. Correct.

Q. When did he cease to be involved with the
Grant company?

A. I'd say January of this year.

Q. And just for the sake of the record so that
thig is clear, TD, as the what we have described as the
First Lien Agent, is authorized, and you might just turn
to -- I interrupt that question to turn you back to the
beginning of this agreement that lists the parties?

A. Yes.

Q. The TD Bank and entities have a number of

different roles in respect of this agreement. They were

both co- -- TD Securities was a co-lead arranger?
A. Yes.
Q. TD was also the book -- TD Securities was

also the book manager?

A. Correct.

NETWORK REPORTING & MEDIATION (416) 359-0305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

66

67

68

69

70

71

72

73

74

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 15

Q. TD Bank was the First Lien Agent, or is the
First Lien Agent?

A. Correct.

0. TD Texas is the U.S. Lien Agent?

A Was.

Q. Was? Who is now?

A Bank of New York.

Q Bank of New York. And the TD Bank is one of
the lead lenders as part of the banking syndicate?

A. Correct.

Q. And remains so today?

A. Correct.

Q. And you told me that when this agreement was
drawn up, you participated on behalf of TD, TD Bank, in
its capacity as a significant lender?

A. Yes.

Q. Have you now taken a role in respect of the

TD’s capacity as First Lien Agent?

A. No.

Q. Someone else has that role?

A. There is a separate agency group.

Q. In Toronto here?

A. Yes.

Q. That was Mr. Shiplow’s group?

A. Mr. Shiplow is a part of that group. There’s

NETWORK REPORTING & MEDIATION (416) 359-0305
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other people within that group that are also -- I believe
Ron Kowpak is the primary agent on this file right now.

75 Q. Ron Kowpak?

MR. McELCHERAN: K-o-w-p-a-k.
THE DEPONENT: Yes. There’s a "w" in there.
BY MR. SWAN:

76 Q. All right. So you are not a representative
of the First Lien Agent per se?

MR. McELCHERAN: Well, okay, remember that what’s
going on here is the Toronto-Dominion Bank --

MR. SWAN: Yes. Yes, the Toronto-Dominion Bank.

MR. McELCHERAN: Is the agent.

BY MR. SWAN:

77 Q. Let me put that question differently. You
personally haven’t had any involvement as a
representative of the First Lien Agent. You have been
speaking for the TD Bank principally as a lending party
as part of the syndicate; that’s been your involvement at
the very least?

A. I have involvement when -- if TD is for -- I

do have involvement when TD makes decisions as an

agent.
78 Q. You do have involvement?
A. Yes.
79 Q. And you’re consulted?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. I'm consulted. I do not sign as TD as agent.
I would only sign as TD as a lender. So if I was
executing this agreement, I would be signing for TD as a
lender, not as agent.

Q. Okay.

A. But the agency group does -- we do
communicate regularly and I would be involved in
decisions --

Q. Right. And just --

A. ~-- that TD would make in its agency
capacity.

Q0. Just so we’'re clear about that, there are no
walls between TD as agent and TD as lender; there’s a
free flow of communication betwéen those parties?

A. Generally. There may be times when walls are
necessary, but generally speaking, no.

Q0. And as far as you know in this case there was
no wall established?

A. That’s correct.

Q. And just so that we have this for the sake of
the record, the agent is authorized to speak on behalf of
the syndicate, isn’t it?

MR. McELCHERAN: Well, that is a legal question.
The agency role in this -- the lenders in the CCAA

process, because this goes outside the document, in the

NETWORK REPORTING & MEDIATION (416) 359-0305
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CCAA process, it’s our position that each of the lenders
has a right to appear as a creditor in the process.

So there’s agency issues whichAare directed to
the role of the agent within the document, and that’s set
out within the document, and there’s -- otherwise, the
lenders are entitled to participate in the CCAA process,
to vote and appear in court and do all those things.

MR. SWAN: That wasn’t really where I was going,
but thank you for that.

BY MR. SWAN:

Q. My question for you, Mr. Montgomery, is this,
that the purpose for having an agent is to deal with
administrative matters and to épeak on behalf of the
syndicate? |

A. I agree the égent is to deal with
administrative matters. To speak on behalf of the
syndicate, I’'m not sure I agree with that.

Q. I see. Well, we’ll come to this a little bit
later, but a discharge was given --

A. Yes.

Q. -- in March of 2008, and that was given by
the agent on behalf of the syndicate, wasn’t 1it?

A. Correct.

Q. And it wasn’t necessary for each of the

participating members of the syndicate to provide that

NETWORK REPORTING & MEDIATION (416) 359-0305
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discharge?
A. Correct.
89 Q. The agent was authorized to speak on behalf
of the syndicate?
MR. MCELCHERAN: Well -- okay --

BY MR. SWAN:

90 Q. In that case?

MR. McELCHERAN: The fact is that a discharge was
given by the agent. What the agent needed to do in order
to be authorized to deliver a specific document is an
issue that is a different point.

BY MR. SWAN:

91 Q. Right. But the agent did purport to speak on

behalf of the syndicate at that point?

A. Yes.
MR. McELCHERAN: I mean you’'re -- I don’t want to
mince words. I just want to make sure that you’'re clear.

Speaking for, articulating, a position, that’s different
from delivering a document, which is not speaking for;
it’s delivering a document.
THE DEPONENT: I’'m delivering a document on
behalf of the lenders.
BY MR. SWAN:
92 Q. Just so that there’s no confusion about my

question, --
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A. Sure.
Q. -- in that case, what was required of the

First Lien Lenders or what was sought from them was this

discharge document; correct?

A. No.
Q. No?
A. The first -- all -- there was nothing

required of the lenders. The only --

Q. Right. That’s why I changed my question. It
wasn’t required but it was provided?

A. By the agent.

Q. By the agent. And the agent was providing
that on behalf of the syndicate?

A. Yes.

Q. Thank you. And the TD -- I don’t know that
this is particularly pertinent, but just so that we have
it clear, the TD Bank was also the Second Lien Agent for
a time until May of 097

A. Yes.

Q. And that role has now been taken over by...?

A. Bank of New York.

Q0. Let’s mark the First Lien Credit Agreement as
Exhibit 1 to this cross-examination. So Exhibit 1 is
what we have described as the First Lien Credit Agreement

that bears the date October 26th, 2005?
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EXHIBIT NO. 1: First Lien Credit Agreement dated
October 26th, 2005.

BY MR. SWAN:

Q. When did you, Mr. Montgomery, first hear of
or have any involvement with a proposed tax refund
purchase arrangement between Grant Forest and Mr. Grant
Sr.?

A. March 2008.

Q. And can you tell me how that arose? Your
involvement, that is.

A. We received a proposal -- not a proposal. I
guess we were advised that Grant Forest Products was
going to breach it’s liquidity covenant, and in order to
avoid doing that, the shareholders intended to inject
capital in a manner that wouldn’t breach the Credit
Agreement, and we received a structure from the client
and their counsel as to how they intended to do that.

Q. Who did you get that from?

A. I don't recall.

Q. Do you know who received it at the bank; was
it sent to you?

A. I suspect Frazer Scott at the time, and I
would suspect it came from Peter Lynch, but I mean I'm
not -- I don’'t know for sure.

Q0. And did it come from Peter Lynch or did it

NETWORK REPORTING & MEDIATION (416) 359-0305
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SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 22
come from the company’s counsel?

A. I don’t know.

Q. And your belief is that it was sent to you as
a draft agreement or as a structure form of termsheet --
not a termsheet but an outline of structure?

A. I don’t recall if it started as a proposed
structure or if it started off as here’s the draft
agreement. I don’t recall.

0. And that was sometime in March of 2008?

A. Yes.

Q. And you believe that was sent to Frazer
Scott?

A. I believe it would have -- I believe, ves,
yes, I do.

And then how did you get involved in it?

A. Frazer would have brought -- we both managed
the file together, so we would have --

Q. Let me just stop you there. You’'re saying he
"would have." That suggests to me that would have been
the practice but you may not actually remember that?

A. I think the reason I'm saying "would have" is
that I don’t know for sure that it came from Frazer.

Q. I see.

A. For all I know, I got it directly from Peter

Lynch, but I don’t recall. I think it probably came from

NETWORK REPORTING & MEDIATION (416) 359-0305
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Frazer.
111 Q. So you think that’s what happened but you’re
not certain?
A. Correct. I do know for sure I saw it.
112 Q. So you got it?
A. Yes.
113 Q. And can you produce to me the document that
was sent to the bank that you’re referring to?
MR. McELCHERAN: We don’t have it here.
MR. SWAN: Yes. No, I understand that but --
MR. McELCHERAN: We can produce it.
--- UNDERTAKING
THE DEPONENT: I would suspect it’s an email.
MR. SWAN: You’ll have to keep your voice up just
a bit.
THE DEPONENT: Sure.
MR. McELCHERAN: Counsel, could you help us by
showing him one if you have a copy of it?
MR. SWAN: I don’t have a copy of it.
MR. McELCHERAN: I’'m not surprised at that.
BY MR. SWAN:
114 Q. Well, let me show you a document. There was

a structure that was attached to certain minutes of the
board of directors meeting of March the 27th, 2008 that'’s

at tab A of Mr. Grant’s Affidavit, pages 23 through 26 of-
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the record.

MR. McELCHERAN: I have that.

BY MR. SWAN:

0. I, of course, have no idea what you got or
saw, but I’'m showing you this document simply because it
is an outliné of the structure --

A. Correct.

Q. -- to see if that reminds you what you might
have received, whether it was an outline or whether it
was an agreement. Go ahead.

A. I suspect you may be correct. What I

recollect seeing was probably the summary of proposed

sale.

Q. But you’re not certain one way or the
other?

A. No.

Q. You may have seen the agreement?

MR. McELCHERAN: We’ll produce what he did get.

BY MR. SWAN:

Q. And what did you do?

A. We talked to lenders’ counsel to ensure that
it -- what was proposed did not breach the Credit
Agreement.

Q. When you say "we" talked to lenders counsel,

who is "we"?

NETWORK REPORTING & MEDIATION (416) 359-0305



e
[

JRE——
[N [}

S

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

122

123

124

125

126

127

128

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 25

A. Frazer and I.

Q. You and Frazer. You’'re certain Frazer was
involved in that conversation?

A. Yes.

Q. 2And who did you speak to? Did you speak to
Linda Pieterson at McCarthys or did you speak to Matt
O’Meara?

A. Both Linda and Matt were involved.

Q. Because I see their names on an email that
you approved?

A. They were both involved in those
discussions.

0. And Linda Pieterson is a corporate lawyer,

corporate partner, at the McCarthy Tetrault firm in

Toronto?

A. Yes.

.Q. And Matt O’Meara is a lawyer in United
States?

A. With Winston Straun.

Q. In New York?

A. Yes. No, In Chicago.

Q. In Chiéago?

A. Yes.

Q. So you and Mr. Scott spoke with both of
them?
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A. Either spoke to or received correspondence
from them by email.

What I’'m trying to get at is either we spoke to
them or we confirmed by email that it didn’t breach the
Credit Agreement.

Q. So you’re not sure if you spoke to them. You
communicated with them?

A. Communicated with them.

Q Either orally or by email?

A. Correct.

Q And the conclusion of that was that this
proposed structure, this proposed transaction, did not
breach the First Lien Credit Agreement?

A. And the Second Lien Credit Agreement.

Q. Or the Second Lien Credit Agreement?

A. Correct.

Q. And do you have an email or other piece of
correspondence in which that view is expressed?

A. TD -- in expressing it intermally? Or
counsel expressing it?

Q. Well, either one.

MR. McELCHERAN: Okay. I don’t know whether we
do or not here. What I will -- of course there’s an
issue of privilege relating to that and I want to review

it to see.
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I recognize in this context that in this
examination you’ve asked -- he’s given an answer, that he
received advice of a specific nature, and so I think it’'s
fair that you get production of that advice, but -- and I
think the privilege with respect to that’s waived, but
there may be other elements of that communication which
are not waived.

So what we’ll do is I’'1ll undertake to produce
that portion of that communication that’s in the
documentary record that confirms the statement he made
and excise any other advice on the basis of privilege.
--- UNDER ADVISEMENT

MR. SWAN: Well, I’ll have to see what you give
me before I tell you whether I agree with what you’ve
done or not.

MR. McELCHERAN: Fair enough.

BY MR. SWAN:

Q. Now, when you were having those discussions
with Mr. Scott and with your counsel, you were doing so
in your capacity as a lender? When I say "you," let me
put that question more precisely since there are so many
different related entities here.

When you were having that conversation, ybu were
doing so on behalf of TD Securities, i.e. TD Bank, in

your capacity as a lender as part of the lending
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syndicate?

A. No.

Q. In what capacity were you having that
discussion? |

A. It would be in the capacity as agent.
Because the lenders were not required to consent, so we
were working with the agent to ensure that the agent
was authorized -- had the ability to execute the
document.

Q0. So in this case, you were, in effect,
assisting TD as agent or acting in that capacity?

A. That'’s fair.

Q. And did you have discussions with Mr. Shiplow
or anyone else at 77 King Street?

A. I don’'t specifically recollect but
Mr. Shiplow -- and I also don’t know if it was
Mr. Shiplow or Mr. Kowpak, but whomever signed --
actually, I think it’s part of the exhibit here.

MR. McELCHERAN: The witness is ref-- which
exhibit are you referring to?

THE DEPONENT: This one here.

BY MR. SWAN:

Q. Tab D. Tab D of Mr. Grant’s first --

A. So this was signed by Mr. Kowpak and Mr.

Murray. Mr. Kowpak was representing TD Bank as adent and
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Mr. Murray, TD Texas as agent.

We would have -- either myself or Frazer would
have had discussion with them to confirm that it is our
view that this transaction as proposed did not breach the
Credit Agreement.

Lenders -- the agent, I presume, would have --
when we provide the confirmation from lender’s counsel,
that would have been what the agent relied on in order to
execute it.

Q. And, presumably, there would have been some
communication between your office in Vancouver and Mr.
Kowpak’s office in Toronto?

A. Yes.

Q. Can you produce that communication or those
communications to me?

A. If it was in writing. It may have been by
phone.

--- UNDERTAKING

Q. And if it -- okay. Thank you. If it’s in
writing, I’11l wait to see them. If it was by phone, the
thrust of what -- was it you that would have had the
communication or you don’t remember?

A. I don’'t recall. It would have been --
definitely would have been Frazer or I. I suspect

Frazer.

NETWORK REPORTING & MEDIATION (416) 359-0305

25



N

o J

————

,mAﬁ
-

N

P

[ S // {:“ s

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143

144

145

146

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 30

Q. And the thrust of what would have been
communicated was this Tax Refund Agreement is compliant
with the two Lien Credit Agreements?

A. Yes.

MR. McELCHERAN: And, Counsel, if it can be of
any help, you asked us to produce documents or
correspondence for the time periods, and one of the
documents that I brought is an email which has got --
which -- one of the people in the chain is Mr. Kowpak,
and it’s in response to a request for a check into what
happened around the $20 million injection, and it
includes -- I’'ve given it to you. The email is dated
February 10th of 2009 from Mr. Kowpak. So if that’s of
any help, it has a description of the transaction as an
insert.

MR. SWAN: I will come to that in a moment.
Thank you.

MR. McELCHERAN: Sure.

BY MR. SWAN:

0. And what communication was there between your
office and TD Texas LLC as U.S. agent?

| A. I don’'t recall.

Q. Presumably there would have been some?
A. Yes, presumably.
Q.

If that is in writing, either correspondence
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or email, can you produce that to me?

A. Sure.

--- UNDERTAKING

BY MR. SWAN:

Q. Mr. Murray is based in New York?

A. Toronto now.

Q. At the time though?

A. I believe he was in Toronto at the time as
well. There was a time that he was in Texas. I believe
he’s -- I believe -- I'd have to get back to you to
confirm that.

Q. All right. In any event -- I don’t really
need to know that, but he wés acting as representative of
TD Texas?

A. Yes.

Q0. And what other members of the syndicate were
involved in this discussion? Not that discussion but any
of these communications taking place in March of ’'08?

A. None.

Q. And why was that?

A. There was no need to consult lenders provided
that it complied with the Credit Agreement.

Q. And that was the view you held?

A. Yes.

Q. And so, therefore, you didn’t consult them?
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A. Correct.

Q. Now, you’ve said a couple of times that this
discharge wasn’'t required, this partial discharge, in
2008. Why do you say that? I just want to understand
your evidence on that point.

A. Can you --

MR. McELCHERAN: I’'m not sure that you’re
correctly stating what he said.

THE DEPONENT: Can you point me to where I said
what you’re referring to?

BY MR. SWAN:

0. Well, I'm not referring to anything in the
document.

A. Okay.

Q. What I'm referring to is in your oral
evidence here this morning --

A. Yes.

Q. -- you have, I thought, said a couple of
times that a partial discharge was not required.

A. Not required for what?

I thought that was your evidence?
I don’t recall saying that.
Was a partial discharge required?

For what?

©c r O » O

Well, it was given.
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A. Yes.

Q. And why was it given?

A. Because we were requested to provide it.

Q. But in your view -- I thought you had said in

your view, given that this was on-side the credit
agreements, it wasn’t required, from your perspective?

A. I think it’s consent that was not -- lender
consent was not required.

Q. I see.

A. So we didn’t need to canvass -- the lenders
did not need to vote on is what is not required.

If it was in breach of the Credit Agreement, then
that would be something where you require lender consent.

Q. So because -- just so we’'re clear about that
then, because the Tax Refund Purchase and Sale Agreement
was compliant and not in breach of either the First or
Second Lien Credit Agreemént, there was no need to
canvass the lending syndicate?

A. Correct.

Q. And you say that the partial discharge was
given simply because it was requested by the company?

A. Yes. We would not have provided the
discharge if not asked to do so.

Q. All right. And what communications did you

have, you or the bank have, with the company in March of
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2008? You told me that you were provided with either an
outline of the agreement or the agreement itself.

A. Mm-hmm.

Q. What other communications did the bank or
entities affiliated with the bank have with GFPI in March
of 20087

A. I don’'t recall specifically.

Q. Were there any?

A. There would have been some discussion. As to
what, you know, the form of those discussions and what
was communicated, I don’t recall specifically.

Q. Were any of them in writing?

A. Likely.

Q. Would you look for those and produce them to
me?

A. Yes.

MR. McELCHERAN: So let’s be clear. I want to
make sure I write down the undertakiﬁg correctly. So the
undertaking is to review correspondence with -- who?

MR. SWAN: Between the bank -- and when I say
the "bank," let’s define --

MR. McELCHERAN: You mean all parts of the bank?

MR. SWAN: All parts of the bank. And
representative of Grant Forest Products, and also between

solicitors for the bank and solicitors for Grant Forest
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Products

MR. McELCHERAN: Okay. Including counsel for
each. And during what period?

MR. SWAN: At this point, March of 2008.

MR. McELCHERAN: During March 2008.

MR. SWAN: And I suppose if there is --

MR. McELCHERAN: Obviously relevant to --

BY MR. SWAN:

Q. Relevant to the tax refund Purchase and Sale
Agreement.

And I say March because the discharge was given
in March. If there was a little bit of hang-over
correspondence in the first couple of weeks in April, I
ask for that as well.

A. I suspect there wasn't.

MR. McELCHERAN: Okay.

--- UNDERTAKING

MR. McELCHERAN: Okay. All right.

BY MR. SWAN:

Q. And do you know if your solicitors were
involved, the bank’s solicitors were involved, in March
of 2008 other than the one conversation you had?

A. Involved in what?

Q. Involved in respect of this Tax Refund

Purchase and Sale Agreement.
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A. They were involved to the extent that they
confirmed to the agent that there was -- that it was in
compliance with the Credit Agreement.

Q. And they would have reviewed the agreement?

A. They would -- yes, they would have reviewed
the agreement.

They also were relying on -- and I believe
counsel for the borrower also confirmed that that was
their view.

Q. So they reviewed the agreement. And do you
know whether they provided input into any language in the
agreement?

A. I don’'t know. I don’'t believe that they did
though.

Q. Can you look at Exhibit C to your
Affidavit?

A. Yes. Is that the email?

Q. Yes. This is the email from Mr. Walker to
Ms. Piéterson and Mr. O’Meara?

A. Yes.

Q. And I think Mr. McElcheran name is on the top
merely because he was the individual who printed the
email?

MR. McCELCHERAN: Yes, it was sent to me for the

purpose of including it in the record.
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BY MR. SWAN:

Q. So, it appears, looking at your Exhibit C,
that Mr. Walker, who was solicitor for the company, GFPI,
sent an email to Mg. Pieterson and Mr. O’Meara, who were
the solicitors for the bank, TD Bank?

A. For the lending syndicate.

Q. For the lending syndicate. And the email
says:

"In accordance with your request, Mr. Walker

confirms his view that the Tax Refund Agreement

does not contravene either of the Lien Credit

Agreements." [as read]

Do you know how that request was made?

A. No, I don't.

Q0. If it was made in writing, could you produce
it to me? I suspect it’s captured --

MR. McELCHERAN: Yes, it’s already captured by
the previous undertaking.

BY MR. SWAN:

Q0. And it includes -- "it" being this email at
tab C, Exhibit C to your affidavit -- concludes by
saying, Mr. Walker saying, "Please confirm that the
foregoing also reflects your views" -- "your" being
solicitors to the syndicate. Do you know whether they

responded to Mr. Walker?
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A. No, I don’'t.
MR. McELCHERAN: Again, it will be covered by the
undertaking so -- if they communicated in writing. But
just so we’re clear, Counsel, because I'm confused about

this line of questioning,'there's no doubt that our

position is that the agreement -- there’s no disagreement
about -- with the statement that’s made in the Affidavit
as far as -- in this email.

MR. SWAN: Thank you.

MR. McELCHERAN: We’re not in any way debating
whether this complies or doesn’t comply. We agree that
it does.

BY MR. SWAN:

Q. Okay. And that correspondence looks like if
there was a response to this, it probably was right at
the beginning of April since this was sent the last day
in March?

A. That’s true.

Q. Now, you have brought with you some emails
this morning, and one of them is an email from February

the 10th, 20097

A. Yes.

Q That you wrote to Bill O’Connor?

A. Yes.

Q And it’s found at the bottom of an email from
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Mr. Kowpak to Mr. O’Connor, copied to you?

MR. McELCHERAN: Yes. This is the one.

THE DEPONENT: Yes.

MR. McELCHERAN: It starts off with Kowpak,

O’ Connor, Montgomery.

THE DEPONENT: Right.

BY MR. SWAN:

Q. So you received this email chain?

A. I initiated it.

Q. And you ultimately received the email on the
top?

MR. McELCHERAN: This one.

THE DEPONENT: The one from Ron, yes. Mr.
Kowpak, ves.

BY MR. SWAN:

Q. So let’s mark then as the next exhibit, I
believe it’s Exhibit 2, an email chain which has as its
last email an email from Mr. Kowpak to Mr. O’Connor
copied to Mr. Montgomery and others on February 10, 2003,
at 6:45 p.m.

EXHIBIT NO. 2: Email Chain, the Last Email being
from Mr. Kowpak to Mr. O’Connor dated February 10, 2009,
at 6:45 p.m.

BY MR. SWAN:

Q0. And let’s begin with the email that began
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this chain. And we’'re a little bit out of context or out
of time line here because there are some events that
happened between March of 2008 and February of 2009, but
I refer to this email at this point because it appears to
contain a summary prepared by the TD Bank of the Tax
Refund Purchase and Sale agreement that appears at page 2
and on to page 3 of the email that we just marked as
Exhibit 2; correct?

A. Correct.

Q0. And focussing on that summary, it looks like
that summary hasAbeen drawn from or cut and pasted from
another document that was prepared in 20087

A. Yes.

Q Is that correct?

A. That is correct.

Q And what was that other document?

A It was an internal credit.

MR. McELCHERAN: Okay, internal credit, maybe you
have to expand what "internal credit" means.

BY MR. SWAN:

Q. What do you mean by that?

A. It’s an internal document -- it’s a document
prepared for internal use that the bank will use to opine
on credit -- well, it could just be a general update. So

there could be no internal approvals -- it’s just the way
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we used to document credit issues or to make credit
decisions or to provide updated material.

Q. So it’s an internal memorandum that records
facts that are relevant to a particular borrowing?

A. Facts and opinions.

Q. Facts and opinions that are relevant to a
particular loan or a particular credit facility?

A. Yes.

Q. And who prepared the -- this internal credit
memorandum that we see excerpted here in Exhibit 27?

A. Myself and an associate that works with me.
Who was that?
Chris Sfikas.
That'’'s spelled S-f-i-k-a-s?
Yes.
He works under you?

Yes.

o p o » O PO

And when was that credit memorandum
prepared?

A. I don’t know the exact date but prior to
March 31st. So I would suspect sometime in March.

Q. March 31, 2008?

A. Yes.

Q. And the context is that you have been

provided with the Tax Refund Agreement or an outline of
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the agreement?

A. Yes.

Q. And then you have provided a summary and
opinion in relation to it?

A. Summary and opinion from?

Q From you.

A I -- well, you were saying I was provided.

Q. No. You provided?

A Yes, I provided a summary and opinion.

0. And is this memorandum addressed to anyone in
particular or does it just go in the file?

A. 1It’s not addressed to anybody in particular.

It would have gone to our risk management group.

Q. In Toronto or Vancouver?

A. Toronto.

Q. Would it have been sent to Frazer Scott?
A. No.

Q. He didn’'t see 1it?

A. He may have seen it but he wouldn’t -- it

would not have been sent to him.

Q. Might he have seen it before it was sent to
your risk management group?

A. He may have.

Q. Might he have commented on it and edited

ite
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A. He may have.

Q. You don’t recall one way or the other in this
case?

A. I don't recall.

Q. Can you produce to me that original internal
credit memorandum?

MR. McELCHERAN: Yes.

--- UNDERTAKING

BY MR. SWAN:

Q. And did this credit memorandum play any role
in the TD Bank’s conclusion that the Tax Refund Agreement
was compliant with the First and Second Lien Credit
Agreements?

A. No. We relied on counsel for that opinion.

Q0. So was there a specific purpose for this
credit memorandum or was it simply to document the
bank’s perspective on the matter?

A. It would have been provided just as an update
to the file as to what’s going on.

Q. And when it was sent to your risk management
group, why is it sent to them?

A. That’'s where all of these -- the whole
purpose of this is to be keep our risk management group
up to date. So any credit memorandum that’s produced

would ultimately go to our risk management group.
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Q. Would you have received a response from the
risk management group?

A. Yes, I would have.

Q. What did they say to you?

A. I don’t recall. I’'d have to produce it. But
it could be anywhere from "noted" to "authorized,"
depending on what the nature of the -- I don’t recall
exactly if there was other elements to this credit.

MR. McELCHERAN: We’ll produce it and we’ll see
what it says when we get it.

MR. SWAN: Thank yoﬁ.

THE DEPONENT: But there would have been some
sort of a response.

BY MR. SWAN:

0. And was an affirmative response from them
necessary before you in effect signed off on this?

A. No. We just needed a confirmation from
lender’s counsel that it was in accordance with the
agreement -- lender’s counsel.

MR. McELCHERAN: 1In looking at the document,
there’s no request.

MR. SWAN: We only have an excerpted version.

MR. McELCHERAN: Right. You’'re absolutely
correct. So when we see the whole document, we’ll see

whether or not there’s a request and a response to the

NETWORK REPORTING & MEDIATION (416) 359-0305



)

S

PR —

—

—— e,
et

e

- #——‘A\
e

T
S

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

222

223

224

225

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 45
request.

BY MR. SWAN:

Q. 8o looking at your summary, the second bullet
point indicates that the‘capital will be injected in a
manner that does not require any consents from the
lenders. And were you in effect recording what you had
been told by your counsel or was that your own
conclusion?

A. A little bit of both. I mean that was -- I
agreed with the opinion from our counsel.

Q. And in the third bullet point you note that

the capital will not be injected as equity?

A. Yes.

Q. And that was your perspective at that time?
A. Yes.

Q. And remains your perspective today?

A. Can you rephrase that?

Q. You haven’t changed your mind on that

point?

MR. McELCHERAN: Okay, there’s a question -- I
think the confusion is because there’s a subsequent
events which is causing confusion in the witness’s mind.
You’re asking about this transaction, whether this
transaction was equity?

MR. SWAN: Yes.
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BY MR. SWAN:

Q. This transaction, the tax refund purchase
transaction, was not equity?

A. I never viewed it as equity.

Q. And you continue not to view it as an equity
injection?

A. Yeah, that’s correct.

Q. And your understanding now, looking at the
fourth bullet point, and specifically item Roman ITI under
the fourth bullet point, your understanding at the time
that you prepared this credit memorandum was that the
borrower -- that’s GFPI; correct?

A. There’s other borrowers but that’s the
primary.

Q. The primary borrower being Grant Forest
broadly defined?

MR. McELCHERAN: And it is -- that borrower has
the returns.

THE DEPONENT: Right.

MR. McELCHERAN: That GFPI's borrower has the tax
returns.

THE DEPONENT: Yes. When we refer to the
"borrower," it’'s --

BY MR. SWAN:

Q. And the purchaser is Mr. Grant Sr.?

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Yes.

Q. And looking then at the bullet point 4 Roman
sub five, at the time you prepared this memorandum, it
was your expectation that the purchaser, Mr. Grant, would
receive the proceeds of the 2008 tax refunds in late
2008°7?

A. Yes.

Q. And that Mr. Grant would receive the proceeds
of the monetized ‘09 tax refunds in 20097

A. In 2009 I don’'t recall if I had a sense of
timing.

Q. Well, you say late 2009.

A. Okay, then there it is.

Q. And you note in the sixth bullet point at the
bottom, towards the bottom of the page, that the
structured -- you call it the "highly structured nature
of this transaction is not so that the shareholders can
avoid injecting straight equity." [as read]

That was not the purpose of this structure?

A. Actually, I believe that’s a typo.

Q. You believe the word "not" should not be
there?

A. Yes.

MR. McELCHERAN: The reason for that conclusion

is the next sentence is inconsistent with it.
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THE DEPONENT: Right.
BY MR. SWAN:
Q. And one of the -- while we’re on this point,

one of the reasons that this was done in two phases was
that the $10 million figure, the maximum U.S. $10 million
figure, each year was necessary to stay on-side the First
Lien Credit Agreement?

A. And the Second Lien.

Q. And the Second Lien Agreement. So you
couldn’t do both transactions, both $10 million tranches,
in one calendar year?

A. Correct.

Q. And the reason that the second tranche was on
January 2nd, the first business day of ‘09, was simply to

have that mechanic of putting it in the second calendar

year?
A. Yes.
Q. Correct?
A. Yes.
Q. And then can you read the last bullet
point?
A. "TD as Agent (for both 1lst and 2nd lien) will

provide the partial discharge of security (refer (ii)
above) referred to above..."

Q. Carry on.
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(e
N

——

-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

242

243

244

245

246

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 49

A. "... the basis of an opinion from lenders’
counsel that the structure does not conflict with the
credit agreement."

Q. And indeed you got that confirmation, didn’t
you?

A. I assume that we did.

Q. And it was your personal view that this
structure didn’t conflict either of the Lien Credit
Agreements. You've already told me that; right?

A. Yes.

Q. Now, if you look at paragraph 7 of your
Affidavit, you make reference to this language that Mr.
Grant had used in his Affidavit, that the Tax Refund

Agreement was devised and structured in a particular

way?

A. Yes.

Q. But just to be clear about this, before March
31, 2008 the bank knew how the agreement -- on or before

March 1st, 2008 the bank knew how the agreement was
structured, didn’'t it?
A. It knew how it would. It hadn’t been closed
at that point. So we knew how it would be structured.
Q. In fact, it was closed on March 1, 20087?

A. But we knew how it would be structured,

yes.
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Q. And the bank got a copy of the agreement?

A. We have to -- we will produce -- whether it
was a draft or the final form, I don’t recall.

Q. But you knew what the structure was?

A. Yes.

Q. And you don’t think that the agreement
itself -- I take it you’re not asserting that the
agreemeﬁt itself is inconsistent with the structure that
you were told about?

A. I'm not, no.

Q0. And so this reference to the fact that the
agreement was devised and structured to comply with the
credit agreements, that was something -- the manner in
which it was structured was something the bank knew about
at the time, wasn’t it?

A. Yes.

Q. And having reviewed that, came to the view
that this was compliant with the credit agreements?

A. Yes.

Q. And the bank certainly didn’t say to the
company, "Do not do this"?

A. We didn’t have the ability to say that.

Q. Well, whether you had the ability or not, you
didn'ﬁ say 1it?

A. No.
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Q. And the bank, as agent, provided discharges
on March 31, 20087

A. Yes.

Q. And just looking at those discharges, they’re
in Mr. Grant Sr.’s Affidavit at tab D. We looked at them
earlier. Those discharges specifically reference the Tax
Refﬁnd Purchase and Sale Agreement as of March 31, 2008
in the "re" line, don’'t they?

A. Yes.

Q. Can you provide me, and I think this is
probably captured by the earlier undertaking, but can you
provide me with either the email or the letter that
enclosed these discharges?

MR. McELCHERAN: I will.

--- UNDERTAKING

MR. SWAN: I think it’s probably captured, but no
sense in not being specific.

BY MR. SWAN:

Q. So looking at paragraph 7 of your Affidavit,
the bank, in fact, had no objection to the manner in
which this agreement was structured, did it?

A. No, I don’t think that’s -- we didn’t have an
opinion one way or another. Our focus was solely that it
was in compliance with the credit agreement. We didn’t

have the ability to object to it, so.
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Q. Well, you at no point communicated any
objection to the company about this agreement?

A. That’s true.

Q. Now, in paragraph 8 of your Affidavit you
refer to an excerpt of certain parts of the Credit
Agreement that may be relevant to the issues on this --
on this motion. Was it you that identified these four
elements that you thought were relevant or was it
somebody else?

A. For which purpose?

Q. For the purpose of your Affidavit?

A. It was me.

Q. You went through the agreement and identified
those four elements?

A. Yes.

Q. But you weren’t purporting to give a legal
opinion or anything like that?

A. No. I was just identifying areas that I
think are relevant here.

Q. And then in respect of paragraph 9, who
identified these elements of the agreement; did you do
that or did somebody else?

A. Do which?

Q. For the purpose of your Affidavit, who

identified these elements at A through I of sub 9; was it
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you or was it somebody else?

A. I mean McCarthys was involved in drafting
this. I don’t recall if --

Q. Well, did you say, "I want to refer to these
eight or nine elements of the agreements" of did someone
else sort of prepare that for'you and you looked at it?

A. It certainly was prepared and I looked at it.
I had opinion on it as to what should be included. I
don’t specifically recall which ones, if I specifically
said this is missing and I want to include it.

Q. Just take a look at paragraph (h), for
example, 9(h). It refers to the fact, or it says, that
the obligation to deliver the transfer was not secured
such that any loss suffered by Mr. Grant was an unsecured
claim against GFPI?

A. Correct.

Q. You're not purporting to express a legal
opinion there, are you?

A. No. This is my interpretation of the
agreements.

Q. Right. But you’re not a lawyer?

A. I am not a lawyer.

Q. And it’s really for the court to decide what
ig a secured and unsecured claim, isn’t it?

A. Agreed.
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MR. SWAN: Why don’t we take a five-minute break.

--- Recess taken at 10:44 AM.

--- Upon resuming at 10:53 AM.

BY MR. SWAN:

Q. So as of March 31, 2008, the bank was content
with this Tax Refund Purchase and Sale Agreement
structure?

A. I don’'t knéw if that’s fair. The bank
believed the structure was in compliance with the credit
agreement.

Q. Right. And presumably the bank was not
unhappy that $20 million went into the company as a form
of cash flow?

A. I think that the fact that $20 million was
necessary to be injected to maintain compliance with
covenants wés a great concern for the bank.

Q. But the fact that it went in as opposed to
didn’t go in was something that the bank would have been
pleased with?

A. Not necessarily.

Q. You’d rather that the money hadn’t gone in?

A. I think at the time, you know, to be honést,
we might have been happier if the loan had simply been
repaid rather than, you know, if they were going to

default on it.
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274 Q. Aside from the loan being repaid, if the
options were status quo no $20 million, status quo plus
20 million, you’re happier with status quo plus $20
million, presumably?

A. Not necessarily.

275 Q. Not necessarily?

A. If they breach a covenant and they have to
come back for waivers, I have the ability -- the lenders
may have an option to review pricing, to review other
terms of the facility.

276 Q. Anyway, you told me you didn’t object to it;
right?

MR. McELCHERAN: You didn’t object.

BY MR. SWAN:

277 Q. Didn’'t object?

A. The bank did not object.

278 Q. Right. Let’s move forward. 1In the fall of
2008, the company receives its 2008 tax refund and it
pays out approximately U.S. $10 million to Mr. Grant.

The bank became aware that?

A. I don’'t think we were ever advised.

279 Q But you expected that was going to happen?
A. Yes.

280 o] And you knew that was the structure?
A Yes.

NETWORK REPORTING & MEDIATION (416) 359-0305

bf



e
SR

]

ST

emn

,
r :,
N j

.

—
[—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

281

282

283

284

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 56

Q. And then this mechanic of the 2009 closing
for January 2, ‘09 is coming up. And when did the bank,
TD Bank, became re-engaged in any issues concerning the
Tax Refund Purchase and Sale Agreement?

A. What are you -- can you explain "engaged" I
guess.

Q. When did you next hear or to your knowledge
anyone in the bank next hear of any matter, issue or
otherwise concerning the Tax Refund Sale Agreement after
March of 20087

A. When we got the notice from Peter Grant --
when Peter Grant filed the -- what do you call it? This.
(Indicating)

MR. McELCHERAN: The motion.

THE DEPONENT: Yes, when the motion was filed.

BY MR. SWAN:

Q. Maybe you’re taking my question too
literally. Did you have any involvement or any knowledge
of any issues involving the tax refund purchase and sale
agreement in the latter part of 20087

A. I think I need you to explain what you mean
by "issues."

Q. Well, did you do anything in the latter part
of 2008 that was in any way connected with this Tax

Refund Purchase and Sale Agreement?
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anything more limited than that.

A. Okay.

Q. When did you next -- after March 31, 2008,
when did you next think about --
So you’re wondering --

Let me finish and then you can speak.

» O P

Sure.

Q. When did you next think about or have any
involvement with this agreement after Maxrch 1, 20087

A. Okay. So the clarification is helpful
because I think it’s -- I didn’t have any involvement but
I did start thinking about it in early February of 2008.
Nine, sorry, early February 2009.

Q. Nothing before then?

A. I think I started discussing it internally
with in my colleagues in February. I may have thought
about it prior to that.

Q. Were there any communications between the
company and the bank in December or January -- December
2008 or January 2009 that were in any way connected with
the Tax Refund Purchase and Sale Agreement?

A. Not that I'm aware.

Q. Could you look and advise me, and if there
were, produce them?

MR. McELCHERAN: Yes.
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A. No.

Q. And do you know to your knowledge did anyone
else in the bank do anything that was in any way
connected with this Tax Refund Purchase and Sale
Agreement?

A. I'm not aware and I don’t believe so.

Q. What about any other 1enaers in the lending
syndicate?

A. I couldn’t answer that. I’'m not aware.

Q. So there are some emails that you have given

me in the very least in the early part of February,

Exhibit 27
A. Yes.
Q Is an email from you to Bill O’Connor?
A. Right.
Q That -- dated February 10, 2009, that

provides Bill O’Connor with a summary of this Tax Refund
Purchase and Sale transactions?

A. Yes.

Q. So obviously the issue surfaced again and
came into your consciousness, didn’t it?

A. Yeah, it surfaced internally. So I was
taking your question as being was I involved with
anything -- yes, we were thinking about it internally.

Q. Okay. I didn’t intend my question to suggest
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--- UNDERTAKING

BY MR. SWAN:

Q. And do you know anything about a request for
a discharge in late December or early Jan-- late December
2008 or early January 20097

A. I know from our agent that no request was
ever received.

Q. Who told you that?
Ron Kowpak.

When did you learn that?

p O P

There’s an email included in the exhibits
here.

Q. It may be Exhibit 2.

A. Dated September the 10th where I asked Ron to
confirm that.

Q. September the 10th?

MR. McCELCHERAN: It is the one that’s Exhibit 2,
I believe.

THE DEPONENT: So this email Ron did confirm,
probably September 13th or 14th, somewhere in that area,
that he never did receive a request.

BY MR. SWAN:

0. I see. So looking at Exhibit 2, on February
10th, 2009, you asked Mr. O’Connor -- sorry, Mr. O’Connor

asked Mr. Kowpak to see if security was discharged, and
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Mr. Kowpak writes back to Mr. O’Connor and copies you and

says -- this is again in Exhibit 2 -- by email February
10 -~

A. Yes.

Q. ~-- 2009 that the only discharge was the one

from March of 08 and he hadn’t received a request on the
09 to this point? |

A. Correct. And he reconfirms that in
September. So subsequent to February 10th he had not
received such a request.

Q0. Now, when did Mr. O’Connor become involved in
the GFPI matter?

A. January of 2009.

Q. And is he in a special department of the
bank?

A. He’'s in the same department that I'm in.

Q. Why did he become involved?

A. He has restructuring experience.

Q. And how did\it come about that you prepared
this email to Mr. O’Connor on February 10th? What
preceded this email?

A. We were in the process of developing a
termsheet that would be used as a means, I guess, for the
First Lien Lenders to consider restructuring their credit

facilities to enable the company to continue to operate
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oncern.

Keep your voice up.

Yes.

Who made that request of you?

When I think of request, I think of an

official request. We never received any official request

to do that.
Q.

A.

. primarily.

Q.
S-t-e-p-h-e-

MR.

THE

people that

This is a lower case "R" request?

Yes. So we were working with Peter Lynch
That would be the primary.

Was Hap Stephen involved? H-a-p

n.

McELCHERAN: Yes, it’'s p-h.

DEPONENT: Those would be the two primary

we were developing the term sheet with.

BY MR. SWAN:

Q.
or formally?

A.

? @) ? O

When did that process start either informally

So informally talking about it.
Yes.

January, I would say.

Middle January?

Probably middle, yes. Early to middle.

As far as putting a termsheet together, I’m going

by the date

of these emails. I believe the first cuts to
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the termsheet would have been in early February.

Q. Can you look at Exhibit E to Mr. Grant'’s
first Affidavit?

MR. McELCHERAN: Hang on. "E" is...?

MR. SWAN: It’s an email from Mr. Lynch.

THE DEPONENT: Yes.

BY MR. SWAN:

Q. -- dated June 19th, 2009 and he deep briefly
described some facts?

A. Right.

MR. McELCHERAN: Just so you know, Counsel, this
is clearly hearsay. It was prepared '09, June of '09.
So description here, it’s fine to ask him some questions

about whether he agrees or doesn’t agree with statements

‘here, but in my point of view, without confirmation from

another source, I would have said this is hearsay. But
let’s -- with that qualification, ask away.

MR. SWAN: You can, of course, take whatever
position you would like on the motion, and, indeed, we’ve
looked at a number of documents written by other people,
haven’t we?

MR. McELCHERAN: Yes.

BY MR. SWAN:

Q. 8o, Mr. Lynch says:

"Following the end of the financial quarter in
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63

which the 2008 tax rebate transaction was closed,

the company and the agent received strong

objections to the transaction from two of our

lenders who felt that it should not have been

proceeded with nor the releases given by the

agent without the express consent of the lenders

themselves." [as read] ."

Do you know whether that in fact happened?

A. I am not aware.
You don’'t know one way or the other?

Q.
A. No.
Q.

You told me earlier that your perspective was

that the consent of the lenders and the syndicate

required; right?

wasn’t

A. In March of 2008 with respect to the 2008

return.
Q. Keep your voice up. And he then goes
say in the next paragraph:
"The issue of executing the transfer of a
of the 2009 tax rebate to Peter Grant Sr.
discharge of security was discussed in Q1
both myself, Mr. Lynch, and our CFO, Eric

with the first and Second Lien Agent. We

on to

portion
and the
2009 by
Davis,

were

advised that the agent would not provide the

discharges without the direct authority of the
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requisite number of First and Second Lien
Lenders." [as read]

What do you say about that?

A. I was not involved in those discussions.

Q. You had nothing to do with that?

A. No.

Q. But I take it you don’t have any information
to contradict that statement?

A. Correct.

MR. McELCHERAN: Well, the statement is a
statement made in June ‘09 by a person who is not an
affiant, not under oath, describing discussion that
happened before in January or whenever, some other time
in ’09. I object to its -- the document itself as being
evidence.

Now, whether or not -- and we can take that
position on the motion or whatever, but the point is this
witness isn’t in a position to confirm either one of
those statements.

Q. You don’t know one way or the other?

A. Whether the statement was made?

Q. Whether that happened. The statement was
made but -- made in this email, but you don’t know
whether in fact this happened -- you don’t know one way

or the other whether the agent would not provide the
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discharge without the direct authority of the requisite
number of First or Second Lien Lenders.

Do you know whether or not that happened?

A. I suspect he’s referring to a discussion with
Bill O’Connor, but I was not party to those discussions.

Q. Do you know about that discussion?

A. Well, no, I don’'t.

Q. Have you been told about that discussion?

A. T do know from Bill that this -- that this
would have been our position.

Q. What did Bill tell you in this regard?

A. That as -- you know, in order to -- in order
to continue to support the company and, you know, put a
structure in place that would allow it to continue to
operate, that the lenders would look for the 10 million
to remain in the company --

Q. Okay.

A. -- in order to induce the lenders to continue
to fund, or to continue to forebear, I guess, or continue
to re -- to restructure the credit facilities to allow it
to continue to operate.

Q. But the sentence that we just referred to
says, "We were advised that the agent" --

A. Right.

Q. -- "would not provide" -- and the agent at

NETWORK REPORTING & MEDIATION (416) 359-0305

4



—

—

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

332

333

334

335

336

337

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 66
that time, both agents, was the TD Bank?

A. Yes.

Q. The agent would not provide discharges
without the requisite direct -- the direct authority of
the requisite number of first and Second Lien Lenders.
Did Mr. O’Connor tell you anything about that?

A. No.

Q. So you don’t know whether that’s accurate one
way or the other?

A. I think it’s fair that Bill may have told him
that that’s TD’s position. Whether the agenf
specifically said that, I don’'t -- I have no idea.

Q. Okay. Well, the agent was TD? I

A. Yes. Sorry, I -- when I -- I typically think
of the agent itself as Mr. Kowpak, or his group.

Q. And you haven’t spoken to Mr. Kowpak about
what he said in this specific context?

A. Well, other than that he’d never received a
reqguest to release.

Q. Right. But about this specific issue about
not providing discharges without the requisite number of
First and Second Lien Lenders?

A. I haven’t spoken to him about that.

Q. And indeed your view that you told me earlier

in the context of the March 2008 events was that the
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consent of any number of members of the syndicate wasn’t
required; they weren’t entitled to a vote?

A. Yes.

Q. And this document then goes on to say: "TD
Bank also indicated that in its position as one of the
First Lien Lenders it would not be supportive of the
request"? [as read]

A. Right.

Q. Now that’s something that you probably do
know about?

A. That’s something the bank certainly -- TD, as
a lender, in the -- in putting together a termsheet, I
guess, or a set of terms, that the banks may consider
amending their facilities to continue to allow the
company to operate, you know, that the 10 million was
important, the company needed it from a liquidity
perspective, and TD as a lender, you know, in order to
extend our term and to relax covenants, that is certainly
one of the things we would have looked for to -- would
have looked for'the 2009 tax refunds to remain in the
company in'order to execute on the proposed termsheet.

Q. So, in effect, the bank was saying to the
company, "Don’t pay him the money"?

A. Well, the company was showing us that they

needed the money from a liquidity perspective and in

NETWORK REPORTING & MEDIATION (416) 359-0305



) 3

=3

T

-

-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

341

342

343

344

345

346

SEPTEMBER 25, 2009 BENJAMIN MONTGOMERY 68
their forecasts and budgets and in the termsheets we
provided them, that was one of the terms that was --
keeping the 2009 tax refunds in the company was a
covenant within the proposed terms and...

Q. In effect, I think you say in your Affidavit

that the bank required the company to keep --

A. Yes.
Q. -- the $10 million?
A. That was an express term in the -- or that

was a covenant in the draft termsheet.

Q. That was something the bank required the
company to do?

A. In the context of a restructuring.

Q. And --

A. So this is not in context as -- this is in
context if we go out and amend the credit facilities,
this is something that we look for to happen.

Q. But this sentence is a little bit different.
It says TD Bank also indicated that in its position as
one of the First Lien Lenders, it would not be supportive
of the request?

A. Yes.

Q. So the TD did not support the request that
the discharge be given?

A. I don’t recall ever getting a request for a
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discharge. In fact, I know from the agent we never
did.

MR. McELCHERAN: I think -- I’'ve given you a lot

of liberty in cross-examining him about somebody else’s
hearsay statement, but you’ve got as far as I think you
can on that.

MR. SWAN: Well, I'm just using this as a point
of reference. I’'m really interested in what his evidence
is.

THE DEPONENT: Yes.

BY MR. SWAN:

Q. And that is the bank wanted the 10 million
bucks to stay in the company?

A. In the context of a restructuring, yes.

Q. What about not in the context of a
restructuring?

A. I don’'t think that matters one way or

another. You know not in the context of restructuring,

there’s contracts in place that we, you know -- we
weren’t talking -- we were talking -- the discussion at
the time was with respect to a termsheet. It wasn’t with

respect to a request to release security on the 2009

taxes.
Q. Well, and in fact the bank wasn’t in a

position to -- or was it in a position to compel the
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company to retain the money?

A. We were in a position to compel them to the
extent that in order to entice lenders to restructure the
credit facilities we thought it would be in their best
interests to keep it in company and, in fact, that is
what they were showing in their budgets as was needed.

Q. And that is ultimately what you required in
the straw man termsheet?

A. Yes, there was a covenant in the termsheet.

Q. I think this is already covered by a prior
request. I asked you for correspondence and emails in
December ‘08, January ’09, but I'd like to see whether
there are any communications in respect of the bank’s
position on providing a discharge in respect of the '09
refund?

MR. McELCHERAN: Well, the -- yes, we’ll give you
the undertaking. I just want to be clear about it. The
communications regarding -- from the bank?

MR. SWAN: Well, exchange between the two of
them, bank and company or bank’s solicitors and
company.

MR. McELCHERAN: Regarding a request for a
discharge?

MR. SWAN: Yes. Well, in which the bank’s

position.
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(REPORTER’S NOTE: Telephone rings.)

MR.

MR.
and --
MR.
MR.
MR.
MR.
MR.
MR.
MR.
MR.
MR.
document or
monies, the
MR.
stuff about
MR.

MR.

SWAN: Go ahead.
Discussion off the record.

McELCHERAN : So the communications between TD

SWAN: Company.

McELCHERAN: Company, GFPI, or counsel --
SWAN: Or counsel.

McELCHERAN: Requesting or --

SWAN: Not requesting?

McELCHERAN: Not requesting --

SWAN: But dealing with.

McELCHERAN: Dealing with --

SWAN: Either partial discharge transfer
the bank’s position on whether it wanted the
$10 million, retained by the company.
McELCHERAN: Okay. Well, we have given you
the termsheet which says thaf.

SWAN: Yes.

McELCHERAN: So bank’s position... And of

course we’re talking about refunds that still haven’t

been received; right?

MR.

SWAN : Yes.

--- UNDERTAKING

BY MR. SWAN:
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Q. So you had told me earlier, Mr. Montgomery,
that there were informal discussions in -- starting at
some point in January of 2009 that Mr. Lynch might have
been involved in, that Mr. Stephen might have been
involved in. Do you recall being part of any of those
discussions?

A. Yes.

Q0. And was the tax refund discussed in any of

those January ‘09 discussions?

A. No.

Q. It was not?

A. No.

Q. How did it arise internally at the bank?
A. I was preparing the draft termsheet.

Q. Yes?

A. I thought about the issue and -- I thought

about the issue, I put in a negative covenant that it
remain in there, and we provided that termsheet. Bill
and I were preparing that termsheet. That termsheet was
provided to Hap Stephen and Peter Lynch.

After the term sheet was provided, I don’'t recall
ever having any discussion on it.

Q. Now, looking at Exhibit 2 again, Exhibit 2
doesn’t reference a termsheet. So does this email of

February 10 --

NETWORK REPORTING & MEDIATION (416) 359-0305
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A. Yes.

Q. Does that predate your preparation of a draft
termsheet?

A. No. This would have been -- at the time I

was preparing the termsheets, Bill had not been involved

in -- had no knowledge of the issue.
Q. "The issue" being the tax refunds?
A. "The issue" being the tax refunds. So to

give him some background, I sent him this email to give
him some insight as to why I was putting that negative
covenant into the termsheet.

Q. Now, you say in this email, "I didn’t --" I’'m

looking at the one that was sent at 4:22 p.m. on February

10, 20097

A. Yes.

Q. You say in the email: "I didn’t bring it up
on the call because not sure if Hap knows about it." [as
read]

What does that mean?

A. I wasn’t aware of whether Hap was aware of
this structure or -- it had never been discussed
before.

Q. The tax refunds?

A. The tax refunds had never been discussed in

any discussions, so I didn’t -- this is mentioned in the

NETWORK REPORTING & MEDIATION (416) 359-0305
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context that we didn’t talk about it on the call but I
was going to put it in the termsheet.

Q. And what was the call?

A. There were several calls, I guess, to discuss
terms on which the lenders may look to -- or that TD,
anyway, may be supportive of amending the credit
facilities, and then take that out to the other lenders
as a basis for which everybody would --

Q. So why didn’t you want to bring up this tax
refund issue about Hap Stephen?

A. I didn’t know if he knew anything about it.

Q. So what?

A. The context was I was just going to stick it
in the termsheet and see how they reacted.

Q. Why? Why did you decide to do that?

A. I wasn’'t sure if it was an issue or not.
We’d find out if it was an issue after we gave them the
termsheet and it never was discussed after that.

Q. And you say: "If we restructure, we would

want to make sure that the shareholders do not take this

payment -- take payment on this deposit"? [as read]
A. Right.
Q. Was that your -- did you instigate that
thought?
A. Yes.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. That was your decision?

A. Yes.

Q. And prior to writing it in this email, had
you discussed it with Mr. O’Connor or Mr. Scott?

A. Mr. Scott was not involved with the file at
this time. Just Mr. O’Connor.

I had talked about it with Bill probably just
prior to éending him this email, told him of the issue.

The point of this email was to give him some
background on the structure.

Q. Well, you gave him some background on the
structure but you also made a clear suggestion,
proposals?

A. Yes.

Q. Two things: You didn’t want to raise it with
Hap Stephen because you thought it would be better to
deal with this just by putting it in the termsheet;
right?

A. Right.

Q. And, two, you wanted to communicate to Bill
O’ Connor that in your view --

A. Yes.

Q. -- the bank should insist that this stay in
the company, this 10 million bucks?

A. In the context of a restructuring, yes.

NETWORK REPORTING & MEDIATION (416) 359-0305
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Q. And if you would look at another document
that you provided for me --
A. Yes.
Q. -- the substantive part of which is a
February 12, 2009 email from Bill O’Connor --
Yes.
-- to Glen Gibson and Adam Newman?
Yes.

And you received a copy as well?

# 0 » 0o ¥

Yes. Okay.

MR. McELCHERAN: This is the February 12, ‘09?7

MR. SWAN: February 12, ’'09.

BY MR. SWAN:

Q. February 12, ‘09, 2:25 p.m. from Mr. O’Connor
to others.

And Mr. Newman and Mr. Gibson are?

A. So Mr. Gibson, we’ve already talked about his
role. He’s a managing director at TD Securities and he’s
head of credit origination.

Mr. Newman is also a managing director of TD
Securities and he heads credit management. Both credit
origination and credit management are subsets of
corporate credit.

Q. And who is Grant Wice, W-i-c-e?

A. GCrant Wice is managing director at TD

NETWORK REPORTING & MEDIATION (416) 359-0305
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Securities. At the time he was -- he was who I would be
reporting to at the time.

Q. And the context of this is an outline of a
structure leading to a termsheet?

A. Yes.

Q0. And on the third page I see that there is a
reference to the tax refunds, although it says 20 million
instead of 10 million?

A. Right.

Q. Is there any other reference to that tax-
refund issue in here? I didn’t see one but perhaps you
can have a look.

A. Do you want me to look right now?

Q. Yes, please.

A. Sure. That is the only reference I see to
it, to the tax refunds.

0. Let’s mark that email chain -- really, it’s
just one email, in effect, as Exhibit 3. It’s the email
of February 12, 2009 at 2:25 p.m. from Mr. O’Connor.

EXHIBIT NO. 3: Email dated February 12, 2009 at
2:25 p.m. from Mr. O’Connor.

BY MR. SWAN:

Q. All right. Moving from February 12, you' ve
provided another email from Mr. O’Connor, this time to

Hap Stephen at Stonecrest Capital, and you received a

NETWORK REPORTING & MEDIATION (416) 359-0305
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copy of this dated February 20, 2009.

Mr. McElcheran, are we getting into a level of
detail that this is a document that you would prefer to
request be sealed?

MR. McELCHERAN: Let me just see -- because I
haven’t located -- February 20, okay, got it.

Okay, so February 20 attaches the draft
termsheet.

THE DEPONENT: I think this would -- the prior
email would also fall into that category, too.

MR. McELCHERAN: Exhibit 3 as well.

MR. SWAN: Okay.

MR. McELCHERAN: Okay. So the -- just to state
it on the record, counsel have discussed this point. We
had specifically not included the termsheet, which -- and
discussions around the restructuring because of the
potential effect it might have on ongoing marketing
activities that the company is going through as being
potentially prejudicial, and that we will be seeking an
order sealing Exhibits 3 -- any exhibits which relate to
that, to the termsheet, and the terms of the termsheet.

MR. SWAN: And just so that I -- I don’t have any
instructions on any of this, so I'm hearing what you’'re
saying and I’'1ll go away and do something reasonable.

MR. McELCHERAN: Yes. Well, on that basis we

NETWORK REPORTING & MEDIATION (416) 359-0305
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have brought them for production.

BY MR. SWAN:

Q.. And is the document attached to the February
20, 09 email really the first draft of a new
termsheet?

A. I’'d have to check my email to know for sure.
I suspect it is -- the first draft provided to the
company .

Q. All right. Let’s mark that then as Exhibit
4. Exhibit 4 is an email. The substantive part of it is
an email from Bill O’ Connor dated February 20, 2009, at
10:43 a.m.

EXHIBIT NO. 4: Email from Bill O’Connor dated
February 20, 2009, at 10:43 a.m.

BY MR. SWAN:

Q. And did you have discussions with other
members of the lending syndicate about this termsheet?

A. Not this particular draft but a final version
of the termsheet.

Q. And did you have discussions with other
members of the lending syndicate with respect to the
treatment of the 2009 tax refund?

A. No.

Q. You had no discussions with them?

A. It was never raised as an issue.
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Q. By any of the lenders?

A. Not -- a termsheet -- a termsheet that was
substantially similar to this was eventually provided to
the other lenders. That termsheet was discussed but the
tax -- I don’t recall the taxes being specifically
discussed.

Q. The tax refund?

A. Right. The covenants in the termsheet that
addressed the taxes.

Q. All right. I don’t want to clutter up the
record with all kinds of unnecessary paper. If there is
any communications or correspondence with the other
lenders in which there is reference made to the Tax
Refund Agreement or the tax refund in the context of the
termsheet discussions, I’d like to see those.

A. So that would consist of a notice from the --
it would have been that the term sheet provided, but we
can provide the final term sheet that was provided. I
think I'm fairly confident that that would be the only
reference or the only reference to the taxes and anything
provided to lenders.

MR. McELCHERAN: You need to speak louder.

For the purpose of the undertaking, just so we’re
clear, from the -- there is, in fact -- and the client

probably knows this, there’s a -- maybe not -- there’s an

NETWORK REPORTING & MEDIATION (416) 359-0305
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interlink site where this document is posted. So that we
can -- we’ll certainly produce the note that advised
lenders of that posting and any other correspondence in
relation to the termsheet from the other lenders
specifically in relation to this point.

If it doesn’t relate to this point, we won’'t do
so.
-~-~- UNDERTAKING

BY MR. SWAN:

Q You don’t recall any discussion?

A. I don't recall any discussion.

Q. Or communication?

A Or communication.

Q. All right. And I would ask you to produce to
me the final termsheet? |

MR. McELCHERAN: It’s attached to aﬁ email that’s
included in this group.

THE DEPONENT: Now, what we have here -- we can
produce it as an attachment to this email.

BY MR. SWAN:

Q. Which one is that?

MR. McCELCHERAN: This is the one that’s dated --
there’s an exchange between Peter Lynch and Bill O’ Connor
that takes place on March 16th, and the attachment is not

included with the email that I have here, which is the --
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which is the difficulty I'm having at the moment.

THE DEPONENT: But I can dig it up.

MR. McELCHERAN: But we’ll undertake to produce
it.

--- UNDERTAKING

MR. McELCHERAN: So I think I gave you the email
dated March 1é6th, ‘09?

MR. SWAN: Yes, I do have an attachment to the
one that -- to that email.

MR. McELCHERAN: Maybe I'm --

MR. SWAN: But it doesn’t have the look of a
final document because it includes all of the --

MR. McELCHERAN: All the marking on the left.

MR. SWAN: Black line or the red line.

THE DEPONENT: We can produce the one that was
put on Interlink,; so that would -- we’ll be able to get
that to you.

BY MR. SWAN:

Q. Can you have a look at this copy though? I
presume that it’s close to a final one for the purpose of
asking a couple of questions?

A. Yes.

Q. So in respect of the termsheet -- and this
was ultimately signed, this termsheet?

A. I don’t recall if it was signed. It was
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agreed to by Peter Lynch. I don’t believe he signed it.
MR. McELCHERAN: The term sheet doesn’t provide
for a signature.
BY MR. SWAN:
Q. It was agreed to though?
Yes.
On behalf of the bank?

Sorry?

© » © &

On behalf of the bank it was agreed to as
well?

A. It’'s just a drafﬁ summary of terms and
conditions. There’s nothing --

Q. But it was one that the bank was prepared to
proceed upon?

A. Subject to credit approval.

0. And under the negative covenants in this
copy, covenant 9 is a prohibition on repayment of the
U.S. $10 million deposit against the sale of any portion
of the 2009 tax refund.

So to put that in every-day language --

A. Yes.
Q. -- the bank was requiring -- I think you say
this in your Affidavit -- the bank was requiring that the

company not transfer that tax refund to Mr. Grant?

A. Again, this term sheet was not subject to
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credit approval. So the bank was not requiring anything.

We were signalling that if we were to agree to
amend our credit facilities, that this is something that
TD, as a lender, would look for.

Q. You weren’'t just signalling it. You were
saying you required it?

A. We required, yes, we required that in
connection with a restructuring of the credit facilities.
But we were not credit-approved yet on this.

Q. And were you ultimately credit-approved?

A. It never got that far because the syndicate
-- once it was posted to Interlinks, it didn’t really get
too far with the syndicate.

Q. The syndicate said no?

A. No, they never said yes or no. It’s just
other events unfolded that ultimately led to the filing.
But the broad restructuring of the credit
facilitieg that this term sheet contemplated, we never

got too far on that other than this termsheet.

Q. Can you look at your Affidavit for a
moment?

A. Sure.

Q. - Paragraph 13 and 14, just take a moment to
read that.

You’re not intending to express a legal opinion
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there, are you?

A. No. This is my own opinion.

Q. I may have covered this off, but I'd like to
ensure that I have any correspondence between the TD Bank
either in its capacity as agent or in its capacity as
lender and any other members of the lending syndicate in
respect of the Tax Refund Agreement or the tax refund,
whether in the context of the termsheet or otherwise?

MR. McELCHERAN: Okay. Well, that’s -- can you
give me your parameters on time? Because it’s going --
looking at every file is -- it’s over a two-year
period.

MR. SWAN: Let’s say from November ‘08 to the
present.

MR. McELCHERAN: November ‘08 to present. Okay.
--- UNDERTAKING

MR. McELCHERAN: I'm going to make an exception
to that. I think the present is too long because it
includes the time privilege period while the litigation
is going on up to the time of your motion being served.

MR. SWAN: That’s fine. Well, or if there are --
I see what you’'re saying, there may be litigation
privilege.

MR. McELCHERAN: Right.

MR. SWAN: Up to the time the motion is served.
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BY MR. SWAN:

Q. You were obviously watching GFPI’s financial
position through to this period?

A. Yes.

Q. And one of the factors that impacted on the
company was a significant downturn in the U.S. housing
market, wasn’'t it?

A. That’s correct.

Q. And the Canadian housing market?

A. To a lesser degree, yes.

Q. But significantly a significant downturn in
the U.S. housing market had a serious impact on the
company’s fortunes, didn’t it?

A. Well, I think three things did. One was the
downturn in the housing market. The other was the --
there was major cost overruns on the mills being
constructed. And the third thing was, in hindsight, was
our borrower was financing, you know, what we’ve come to
call the non-core assets.

Q. Well, the non-core assets were approved and
under way at the time the First Lien Agreement was
signed; right?

A. We weren’'t aware of their existence until
early this year.

Q0. You weren’t aware of their existence. Did

NETWORK REPORTING & MEDIATION (416) 359-0305
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you not --

A. Sorry. We weren’t aware that our borrower
was paying for them.

Q. Did you not do due diligence before you
undertook the loan?

A. We did.

Q. 1In any event, the downturn in the U.S.
housing market was a significant factor, wasn’t it?

A. It was.

Q. 1Is there some reason you don’t mention that
in your Affidavit?

A. I think that’s already mentioned in the
Affidavit from Mr. Grant. And I don’t deny that the
downturn in the housing market was a major contributor;
my point is that it was not the only contributor.

Q. It was "the" major contributor, wasn’t it?

A. No. It was "a" major contributor, not "the"
only.

Q. Not the only. "The" major contributor.
"The" most significant factor?

A. No, not necessarily. If there hadn’t been
cost overruns on the mills and our borrower had not paid
for the non-core assets, I'm not sure that they would
have filed. They may have had sufficient liquidity to

continue operating.
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Q. You haven’t done that calculation, have
you?

A It’'s pretty subjective.

Q. You haven’t done it, have you?

A I have not done it, no.

Q. You make reference in your Affidavit to a
"straw man termsheet," and you might just tell us so the
court knows what a "straw man" termsheet is?

A. Sure. It was a termsheet that the company
provided to Goldman Sachs as a set of terms and

- Goldman Sachs was mandated

conditions that potential
to raise equity or capital, and in order to entice an
investor to put capital into the business, they would
have needed existing lenders to consent to a set of
amendments.

And this was -- the straw man termsheet is
effectively a summary of terms and conditions that they
should think -- you know, that might be a good indication
of where the First Lien Lenders might look to do in order
to agree to amendments to the credit agreemént.

Q. Looking again at your Affidavit page 7,
paragraph 23, you refer to Mr. Grant expressly obtaining
no, legal or beneficial interest in the refund. Again,
you’re not meaning to express a legal opinion, are you?

A. Correct. That’s my own opinion.
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428 Q. And you’re not a lawyer?

A. I am not a lawyer.

429 Q And you have no legal training?

A I have no legal training.

430 Q. And the same is true in respect to paragraph
24, isn’'t it?

A. That’s correct. This is based on my own
rinterpretation of the credit agreements and related
documentation.

431 Q. In paragraph 25, you say:

"The fact that no transfer was delivered was not

inadvertent or accidental. It was deliberate and

a necessary step to preserve cash as the business

struggled with tight liquidity." [as read]

A. Mm-hmm.

432 Q. You use "deliberate" to refer to whose
actions there?

A. The company’s.

433 Q. And you say it was a necessary step. Did you
think it was a necessary step?

A. Yes.

434 Q. You then say --

A. T also believe the company thought it was a
necessary step.

435 Q. Did vyou ask them?
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A. No.

Q. That’s just your own speculation?

A. Yes.

Q. And you say: "Mr. Grant as the CEO and a

member of the board must have participated in a decision
not to complete the transfer"? [as read] ?

I take it you’ve never been to a GFPI board

- meeting?

A. I have not.

Q. And you were not present when Mr. Grant had
any involvement in any such decision?

A. No, I was not.

Q0. And this is pure speculation on your part,

A. Yes.

Q. And Mr. Grant in his Affidavit says that he
did not participate and consent to such a decision, and
you have nothing to suggest otherwise, do you?

A. No.

MR. SWAN: Those are all of my questions, subject
to the fulfillment to the undertakings.

MR. McELCHERAN; I have only one tidy-up thing.
I‘'m not sure that we marked the termsheet that was
referred to in testimony.

MR. SWAN: Why don’t we do that then.

NETWORK REPORTING & MEDIATION (416) 359-0305
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MR. McELCHERAN: And I don’t have any questions.

MR. SWAN: So while we’re still on the record,
just to facilitate this, I have no idea how much material
you’re going to produce. I ask you to produce it as
quickly as you can.

MR. McELCHERAN: Yes.

MR. SWAN: It may not be necessary to put
everything in the record.

MR. MCELCHERAN: Agreed.

MR. SWAN: So why don’t we deal with that when we
see what is there.

MR. McELCHERAN: Okay. What I'm going to do --
fair enough. And we'li do that between counsel, select
what will -- on the basis that I’ve done my -- you know,
I think that there has to be an agreement, I think, about

what goes in and what doesn’t go in.

You’ve asked us for productions to produce, and I-

think at that point I think relevance should be the
determination, rather than whether we like it or don’t
like it. But that’s a discussion we can have later.

What I'm going to do with the termsheet for the
moment, because this particular is mentioned in the
transcript, I just want -- the one we’re showing here has
got some markings on the side of it. It appears not to

be the final draft. 8o I’1ll mark it Exhibit A and what

NETWORK REPORTING & MEDIATION (416) 359-0305
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we’ll do is part of our productions will include the one
that was attached to that email.

EXHIBIT A: Termsheet with Markings on Side.

MR. SWAN: I guess the one other thing I should
raise is, as I haven’'t seen what you’re going to produce,
it’s possible that you might produce a document that
requires a question, a follow-up question.

MR; McELCHERAN: Yes.

MR. SWAN: Hopefully we could do that in writing.
Another alternative is by teleconference or video
conference, if we need to.

You’ll be in Vancouver next week?

MR. MONTGOMERY: Yes.

MR. SWAN: So let’s just leave it at that.

Thank you.

MR. McELCHERAN: That’s acceptable to me as well.

--- WHEREUPON THE EXAMINATION ADJOURNED AT 12:00 NOON.

I HEREBY CERTIFY THE FOREGOING
to be a true and accurate
transcription of my shorthand notes
taken to the best of my skill and ability.

;Asw M ~

KAJHRINE MCMENEMY
Computer -Aided Transcrlptlon

NETWORK REPORTING & MEDIATION (416) 359-0305
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TO: Frazer Scott

Draft for discussion purposes: March 19, 2008

RE: Possible Sale by GFPI of Income Tax Refund Claims to Improve GFPI's Liquidity

SUMMARY OF PROPOSED SALE

Objective: To improve GFPI's liquidity and to continue to comply with its liquidity
covenants under the first lien credit agreement (Section 9.02(5)) and the
second lien credit agreement (Section 9.02(4)).

Tax Refunds: Refunds under the Income Tax Act in an estimated amount;

1.

in excess of Cdn $45 million, expected to be received by GFPI from

- September 1, 2008 to December 31, 2008 due to the overpayment

of 2005-2006 tax (the "2008 Tax Refund"); and

in excess of Cdn $15 million, expected to be received by GFPI
from Septemer 1, 2009 to December 31, 2009 .due to overpayment
of 2006 tax (the "2009 Tax Refund"). '
Method: Convert GFPI's tax refund claims to cash of GFPI before the tax refunds

are received by GFPI by the following steps:

1.

TorDocs_5381929_11 (5) (2).DOC

GFPI sells to a purchaser (the "Purchaser") related to GFPI, GFPI's
interests in Canadian dollar equivalent of US $20 million of the tax
refunds to be received by GFPI for a sale price of Canadian dollar
equivalent of US $20 million (i.e. without a discount) as follows:

(2)

()

before March 31, 2008, sale of the Canadian dollar
equivalent of US $10 million of the 2008 Tax Refund (the
"Sold 2008 Refund") for sale price of the Canadian dollar
equivalent of US $10 million paid in cash to GFPI in March,
2008; and

on January 2, 2009, sale of the Canadian dollar equivalent
(as at January 2, 2009) of US $10 million of the 2009 Tax
Refund (the "Sold 2009 Refund") for sale price of the
Canadian dollar equivalent in March, 2008 of US $10
million paid in cash to GFPI in March, 2008 (i.e. purchase
price prepaid but with an agreement to adjust price on
January 2, 2009 for exchange rate fluctuations). The
prepaid purchase price is not held by GFPI in trust and may
be used by GFPL

If any of the Sold 2008 Refund is not received by the Purchaser by

%



Documents

Required: A.

December 31, 2008, the purchase price thereof would be adjusted,
GFPI would refund a pro rata amount of the purchase price to
Purchaser without interest or deduction and the Purchaser would
remit to GFPI any of such unreceived refund if it were ever
received by the Purchaser.

If any of the Sold 2009 Refund is not received by the Purchaser by
December 31, 2009, the purchase price thereof would be adjusted,
GFPI would refund a pro rata amount of the purchase price to
Purchaser without interest or deduction and the Purchaser would
remit to GFPI any of such unreceived refund if it were ever
received by the Purchaser.

[NTD: US $10 million of refund sold in each of 2008 and 2009
to comply with the limitations on Dispositions pursuant to
Section 9.04(1)(c) of the first lien credit agreement and Section
9.04(1)(c) of the second lien credit agreement.]

Each of applicable First Lien Agent and Second Lien Agent
provides Purchaser with a partial discharge of its security to
discharge the Sold 2008 Refund and the Sold 2009 Refund
(collectively, the "Sold Refunds") from such security.

[NTD: See Section 10.04 of first lien credit agreement and
Section 10.04 of second lien credit agreement.]

GFPI could direct CRA to pay the Sold Refunds to the Purchaser.

GFPI would agree to hold in trust for Purchaser, keep segregated
and pay to Purchaser any amount of the Sold Refunds received by
GFPL .

GFPI would not grant Purchaser any security for GFPI's obligations
to Purchaser with respect to the Sold Refunds and would not pay
any interest on prepaid sale price for the Sold 2009 Refund or any
fee related to the refund sales.

Purchaser would file a financing statement against GFPI with
respect to the sale of an account.

March, 2008:

TorDocs_5381929_11 (5) (2).DOC

Agreefnent between GFPI and Purchaser re sales of Sold Refunds.
Transfer by GFPI to Purchaser of Sold 2008 Refund.

Partial discharge by First Lien Agent of the Sold Refunds from

/00



security.

Partial discharge by Second Lien Agent of the Sold Refunds from
security.

Financing statement filed by Purchaser re absolute transfer of an
account.

Approval of independent committee of GFPT's board of directors.

[NTD: See Sections 9.04 (15) of first and second lien credit
agreements. |

_ January 2, 2009:

TorDocs_5381929_11 (5) (2).DOC

Transfer by GFPI to'Purchasér of the Sold 2009 Refund.

Ross Walker
Fraser Milner Casgrain LLP
March 19, 2008
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Pieterson, Linda

From: Pieterson, Linda

Sent: Monday, March 24, 2008 2:19 PM
To: Walker, Ross

Cc: 'O'Meara, Matthew'; Scott, Frazer
Subject: Grant

Ross, here is a reminder list of points discussed in our call this am:

1.

Critical that the 2009 sale be structured such that it could not be considered a

disposition in 2008. Nothing can indicate that the 2009 receivables have been
assigned/transferred in 2008.

2.

Re 2009 receivables, no partial discharge to be given in 2008, no rights to notify

CRA and no PPSA registrations that could indicate a sale in 2008.

3.

© N o o b

Linda Pieterson
Partner

Consider FMV point re pricing

“No purchase price adjustment clause

Confirm that no Encumbrance is being created as a result of PPSA registration
Confirm no Excess Cash Flow repayment requirements
Confirm no negatrive tax implications — any future tax liability

Timing - to be completed before March 31

Financial Services

T:/Tél: 416-601-7587

F:/Téléc:  416-868-0673

E:/Courriel : lpieters@mccarthy.ca .

McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.L.

Suite 5300

Toronto Dominion Bank Tower

Toronto, Ontario
Canada M5K 1E6
www.mccarthy.ca

09/29/2009
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Proposed Sale by GFPI of Income Tax Refund Claims . Page 1 of 1

Pieterson, Linda

From: MacLaren, Sandij [Sandi.MaclLaren@FMC-Law.com] on behalf of Walker, Ross
[Ross. Walker@FMC-Law.com]

Sent: Tuesday, March 25, 2008 5:27 PM

To: O'Meara, Matthew; Pieterson, Linda

Cc: PLynch@GFP-inc.com; edavis@GFP-inc.com

Subject: Proposed Sale by GFPI| of Income Tax Refund Claims

Importance: High
Attachments: TorDocs_5381929_18.DOC; TorDocs_5410428_1.DOC

Matt and Linda:

I enclose for your review a revised version of the summary.

The enclosed draft has not been reviewéd by GFPI and is subject to any further comments it may have.
However please let me know if you have any further comments. = -

Best regards,

Ross Walker

Fraser Miiner Casgrain LLP
1 First Canadian Place

100 King Street West
Toronto, ON M5X 1B2
Direct Line: 416-863-4742
Fax: 416-863-4592
ross.walker@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION. ANY
UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE THE ORIGINAL MESSAGE. THANK YOU

09/29/2009
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Draft for discussion purposes: March 25. 2008

TO: GRANT FOREST PRODUCTS INC.

RE: Possible Sale by GFPI of Income Tax Refund Claims to Improve GFPI's Liquidity

Objective:

Tax Refunds:

Method:

TorDocs_5381929_18 (3).DOC

SUMMARY OF PROPOSED SALE

To improve GFPI's liquidity and to continue to comply with its liquidity
covenants under the first lien credit agreement (Section 9.02(5)) and the
second lien credit agreement (Section 9.02(4)).

1.

Refunds under the Income Tax Act in an estimated amount:

in excess of Cdn $45 million, expected to be received by GFPI from
September 1, 2008 to December 31, 2008 due to the overpayment
of 2005 2006 tax (the "2008 Tax Refund") and

in excess of Cdn §15 million, expected to be received by GFPI
from Septemer 1, 2009 to December 31, 2009 due to overpayment
of 2006 tax (the "2009 Tax Refund").

Convert GFPI's tax refund claims to cash of GFPI before the tax refunds
are received by GFPI by the following steps:

1.

GFPI sells to a purchaser (the "Purchaser") related to GFPI, GFPI's
interests in that amount of the 2008 Tax Refund and that amount of
the 2009 Tax Refund which together have, when sold, a fair market
value equivalent to the Canadian dollar equivalent of US $20
million for a total sale price of the Canadian dollar equivalent of US
$20 million as follows:

(a) on March 31, 2008, sale of that portion of the 2008 Tax
Refund (the "Sold 2008 Refund"), the present value of
which on March 31, 2008 is the Canadian dollar equivalent

of US $10 million (based on a discount rate equivalent to

90-day LIBOR on March 31, 2008) for the sale price of the
* Canadian dollar equivalent of US $10 million paid in cash
to GFPI on March 31, 2008; and

(b)  on January 2, 2009, sale of that portion of the 2009 Tax
Refund (the "Sold 2009 Refund"), the present value of
which on January 2, 2009 is the Canadian dollar equivalent
on January 2, 2009 of US $10 million (based on a discount
rate equivalent to 90-day LIBOR on January 2, 2009) for the
sale price of the Canadian dollar equivalent of US $10
million, with the estimated sale price (based on the

o



TorDogcs_5381929 18 (3).DOC

exchange rate in effect on March 31, 2008) paid in cash to

GFPI on March 31, 2008 (i.e. estimated purchase price

prepaid but with an agreement to adjust price on January 2,
2009 using the then current exchange rate and with an
agreement to adjust the amount of the Sold 2009 Refund
based on the 90-day LIBO rate in effect on January 2,
2009). The actual sale proceeds received by GFPI are the

Canadian dollar equivalent as at January 2, 2009 of US $10 -

million. The prepaid purchase price is not held by GFPI in
trust and may be used by GFPIL.

Purchaser would agree that it does not acquire any right, title or
interest in the Sold 2009 Refund until it receives the transfer
thereof from GFPI on January 2, 2009.

If it is subsequently determined by CRA that the purchase price
paid for the Sold 2008 Refund or the purchase price paid for the
Sold 2009 Refund was not fair market value, the Purchaser and
GFPI shall, to the extent not prohibited by the provisions of the
first lien credit agreement or the second lien credit agreement,
adjust such purchase price so it is equivalent to such fair market
value.

If any of the Sold 2008 Refund is not received by the Purchaser by
December 31, 2008, to the extent not prohibited by the provisions
of the first lien credit agreement or the second lien credit
agreement, the purchase price thereof would be adjusted, GFPI
would refund a pro rata amount of the purchase price to Purchaser
without interest or deduction and the Purchaser would remit to
GFPI any of such unreceived refund if it were ever received by the
Purchaser.

If any of the Sold 2009 Refund is not received by the Purchaser by
December 31, 2009, to the extent not prohibited by the provisions
of the first lien credit agreement or the second lien credit
agreement, the purchase price thereof would be adjusted, GFPI
would refund a pro rata amount of the purchase price to Purchaser
without interest or deduction and the Purchaser would remit to
GFPI any of such unreceived refund if it were ever received by the
Purchaser.

[NTD: US $10 million sale proceeds received by GFPI from
sale of refunds in each of 2008 and 2009 at fair market value to
comply with the limitations on Dispositions pursuant to Section
9.04(1)(c) of the first lien credit agreement and Section
9.04(1)(c) of the second lien credit agreement.]



Documents
Regquired:

TorDocs_5381929_18 (3).DOC .

GFPI would not sell to Purchaser any interest payable by CRA to
GFPI with respect to the 2008 Tax Refund or the 2009 Tax Refund.

The Purchaser would pay income tax on its gain from the purchased
refunds (based on the difference between the amount of the refunds
it receives and the amount it paid to buy them).

Each of applicable First Lien Agent and Second Lien Agent

provides Purchaser with a partial discharge of its security to.

discharge each of the Sold 2008 Refund and the Sold 2009 Refund
(collectively, the "Sold Refunds") from such security (and to
release any interest therein) when the applicable transfers are
delivered.

'[NTD: See Section 10.04 of first lien credit agreement and
Section 10.04 of second lien credit agreement.]

GFPI may, after delivery to the Purchaser of the transfer of the Sold

2008 Refund, direct CRA to pay the Sold 2008 Refund to the .

Purchaser and may, after the delivery to the Purchaser of the
transfer of the Sold 2009 Refund, direct CRA to pay the Sold 2009
Refund to the Purchaser.

' GFPI would agree to hold in trust for Purchaser, keep segregated

and pay to Purchaser any amount of the Sold Refunds received by

- GFPL

GFPI would not grant Purchaser any security for GFPI's obligations
to Purchaser with respect to the Sold Refunds and would not pay
any interest on the prepaid sale price for the Sold 2009 Refund or
any fee related to the refund sales.

Purchaser would file a financing statement against GFPI with
respect to the sale of an account with respect to each transfer.

A. On or before March 31, 2008:

1.

2.

Agreement between GFPI and Purchaser re sales of Sold Refunds.
Transfer by GFPI té Purchaser of Sold 2008 Refund. |

Partial discharge by First Lien Agent of the Sold 2008 Refund from
security.

Partial discharge by Second Lien Agent of the Sold 2008 Refund
from security.

st
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Financing statement filed by Purchaser re absolute transfer of an
- account with respect to the Sold 2008 Refund. -

Approval of independent committee of GFPI's board of directors.

[NTD: See Sections 9.04 (15) of first and second lien credit
agreements.|

January 2. 2009:

Transfer by GFPI to Purchaser of the Sold 2009 Refund.
Partial discharge by First Lien Agent of Solci 2009 Refund.
Partial discharge by Second Lien Agent of Sold 2009 Refund.

Financing statement filed by Purchaser re absolute transfer -of an
account with respect to the Sold 2009 Refund.

Ross Walker
Fraser Milner Casgrain LLP
March 25, 2008 :
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Sale by GFPI to Peter Grant St. of Tax Refunds Page 1 of 3
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Pieterson, Linda

From: Walker, Ross [Ross.Walker@FMC-Law.com]

Sent:  Friday, March 28, 2008 5:37 PM

To: O'Meara, Matt; Pieterson, Linda

Cc: PLynch@GFP-inc.com; edavis@GFP-inC.com; Scott, Frazer
Subject: RE: Sale by GFPI to Peter Grant Sr. of Tax Refunds

Matt: The intention is that, if adjustments need to be made because the sold refund is not received by the
purchaser, CRA determines that the sales were not made at fair market value, or the exchange rate is different on
January 2, 2009 than on March 31, 2008, the adjustments can be made, at GFPI's option, by including in the
sales an appropriate amount of post-2009 tax refunds rather than GFPI's refunding a portion of the purchase
price.

I included this alternative to assist with Linda's concern about the perception that the purchaser has recourse to
GFPI if GFPI has to return a portion of the purchase price as part of an adjustment.

Please give me a call if you wish fo discuss further.

Best regards.

Ross Walker

Fraser Milner Casgrain LLP

Phone: (416) 863-4742

Fax: (416) 863-4592 :
E-Mail: ross.walker@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED

- OR CONFIDENTIAL INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY

PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN
DELETE THE ORIGINAL MESSAGE. THANK YOU.

From: O'Meara, Matt [mailto:MOmeara@winston.com]

Sent: Friday, March 28, 2008 5:26 PM

To: Walker, Ross; LPIETERS@MCCARTHY.CA

Cc: PLynch@GFP-inc.com; edavis@GFP-inc.com; Scott, Frazer
Subject: RE: Sale by GFPI to Peter Grant Sr. of Tax Refunds

Ross,

One question on the purchase agreement is the mechanism relating to the Post-2009 Tax Refund. What
is the intent of this provision as it relates to the purchaser's rights in tax refunds that arise after 2009?
Matt .

Matthew D. O'Meara
Winston & Strawn LLP
35 West Wacker Drive

09/29/2009
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JO4

Chicago IL 60601
Phore: (312) 558-7504
Fax: (312) 558-5700

The contents of this message are privileged and confidential. If this message is received in error, please
destroy it without reading. This message should not be forwarded or distributed without the perrmsswn
of the author.

From: Maclaren, Sandi [mailto:Sandi.MacLaren@FMC-Law.com] On Behalf Of Walker, Ross
Sent: Thursday, March 27, 2008 3:01 PM

To: LPIETERS@MCCARTHY CA; O'Meara, Matt

Cc: PLynch@GFP-inc.com; edavis@GFP-inc.com

Subject: Sale by GFPI to Peter Grant Sr. of Tax Refunds

Importance: High .

Linda and Matt:
| enclose for review draft copies of the following:
1. revised summary;
2. tax refunld purchase and sale agreement;
3.  transfer by GFPI of the Sold 2008 Refund;
4.  partial discharge by the First Lien Agents of the Sold 2008 Refund;

5. -partial discharge by the Second Lien Agents of the Sold 2008 Refund;

6.  draft of the financing statement to be filed on closing with respect to the transfer of the Sold
2008 Refund; and

7. approval of the independent committee of GFPI's board of directors.

In order to help with the concern about the "non-recourse" issue, | have provided that, instead of
adjustments requiring a refund by GFP] of either purchase price, the adjustments can be made, at GFPI's
option, by-increasing the amount of the refund sold to include post-2009 income tax refunds. | have also
included an overriding provision that, in the event any adjustment contravenes either of the credit
agreements, the adjustment will be deferred until it would no longer contravene either credit agreement.

The enclosed drafts have not yet been reviewed by GFPI and are subject to ahy comments it may have.
However please let me know if you have any comments with respect to these drafts.

Best regards,

Ross Walker
Fraser Milner Casgrain LLP

09/29/2009
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1 First Canadian Place
100 King Street West
Toronto, ON M5X 1B2
Direct Line: 416-863-4742
Fax: 416-863-4592
ross.walker@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR CONFIDENTIAL INFORMATION, ANY
UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE THE ORIGINAL MESSAGE. THANK

YOU .

<<TorDocs_5381929_22.DOC>> <<TorDocs_5418866_1.DOC>> <<TorDocs_5412303_5.DOC>>
<<TorDocs_5413416_5.DOC>> <<TorDocs_5413401_6.DOC>> <<TorDocs_5417657_5.DOC>>
<<TorDocs_5413661_3.DOC>> <<Draft Grant PPSA Reg'n.pdf>>

The contents of this message may be privileged and confidential. Therefore, if this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
‘waive any applicable privilege. Please do not disseminate this message without the permission of the

author. :

Any tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under the Internal Revenue Code of 1986, as amended.

09/29/2009
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Pieterson, Linda

From: Pieterson, Linda
Sent: Saturday, March 29, 2008 2:26 PM
To: 'Walker, Ross'; 'Scott, Frazer'; 'O'Meara, Matt'
Subject: Grant
Attachments: ‘ Document.pdf
Document.pdf (177
KB)

Ross, a couple of comments on the smaller docs are attached.

Also, on the revised purchase and sale agreement, you likely wish to add
"heirs, executors" into section 9.07.

Could you send a draft of the partial release filing that you propose to
make. I would like the wording to be very clear that it relates only to
the 2008 refunds. There can't be any implication at all that it relates
to the 2009 refunds.

IL.inda Pieterson

Partner

Financial Services

T:/TEL : 416-601-7587
F:/Téléc : 416-868-0673
E:/Courriel : Ilpieters@mccarthy.ca’

McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.l.

Suite 5300

Toronto Dominion Bank Tower
Toronto, Ontario '
Canada M5BK 1E6
www.mccarthy.ca

————— Original Message-----

From: TOR-CMFP52-091 [mailto:TOR-CMFP52-091l@mccarthy.cal
Sent: Saturday, March 29, 2008 2:12 PM

To: Pieterson, Linda ' .

Subject: PDF Document from McCarthy Tétrault LLP
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Tax Refund Purchase and Sale Agreement dated as of March 31, 2008 between Grant For... Page 1 of 2 ‘ (}

Pieterson, Linda

From: Pieterson, Linda
Sent:  Monday, March 31, 2008 3:41 PM
To: 'Walker, Ross'

Subject: RE: Tax Refund Purchase and Sale Agréement dated as of March 31, 2008 between Grant Forest
Products Inc. as vendor and Peter Grant Sr. as purchaser

| actually think you should just leave the last paragraph out. It muddies things unnecessarily.

Also, you don't need to formalize it in a letter - an email would be fine.

Linda Pieterson

Partner
Financial Services
T:/TéL: 416-601-7587

Fi/Téléc:  416-868-0673
E:/Courriel : lpieters@mccarthy.ca
McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.L.

Suite 5300

Toronto Dominion Bank Tower
Toronto, Ontario

Canada M5K 1E6
www.mccarthy.ca

From: Maclaren, Sandi [mailto:Sandi.MacLaren@FMC-Law.com] On Behalf Of Walker, Ross

Sent: Monday, March 31, 2008 3:16 PM

To: Pieterson, Linda

Subject: Tax Refund Purchase and Sale Agreement dated as of March 31, 2008 between Grant Forest Products
Inc. as vendor and Peter Grant Sr. as purchaser

Importance: High

Linda:

I enclose for your review a draft copy of the confirmation you requested.

Please let me know if it is satisfactory to you.

if it reflects your views, | will forward it fo you so that you could respond to indicate that you agree with the
confirmation.

Please give me a call if you wish to discuss further.

Best regards,

Ross Walker
Fraser Milner Casgrain LLP
1 First Canadian Place

09/29/2009



Tax Refund Purchase and Sale Agreement dated as of March 31, 2008 between‘Grant For... Page2 of2 ‘l%

100 King Street West
Toronto, ON M5X 1B2
Direct Line: 416-863-4742
Fax: 416-863-4592
ross.walker@fmc-law.com

THIS MESSAGE [S INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED OR
CONFIDENTIAL INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY PROHIBITED. IF YOU
HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US IMMEDIATELY SO THAT WE MAY
CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE THE ORIGINAL MESSAGE. THANK YOU

<<RWW Email to L Pieters.pdf>>

09/29/2009
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Pieterson, Linda

From: O'Meara, Matt [MOmeara@winston.com]

Sent: Monday, March 31, 2008 11:35 AM

To: Montgomery, Ben; Pieterson, Linda

Cc: Scott, Frazer

Subject: RE: Sale by GFPI to Peter Grant Sr. of Tax Refunds
Ben,

Please find this email as confirmation that the sale of certain tax refunds
by GFPI to Peter Grant Sr. and the corresponding release of the security
interest in such refunds complies with Section 9.04 and 10.04 of the Second
Lien Credit Agreement. TD as second lien agent should execute the release
which has been prepared by company counsel and to which Linda referred in
her previous email. Please don't hesitate to call me with guestions.
Regards, Matt

Matthew D. O'Meara
Winston & Strawn LLP

' 35 West Wacker Drive

Chicago IL 60601 '

Phone: (312) 558-7504

Fax: (312) 558-5700

The contents of this message are privileged and confidential. If this
message is received in error, please destroy it without reading. This
message should not be forwarded or distributed without the permission of
the author.

————— Original Message-----
From: Montgomery, Ben [mailto:Ben. Montgomery@tdsecurltles com]

Sent: Monday, March 31, 2008 92:15 AM

To: O'Meara, Matt; 'LPIETERS@MCCARTHY.CA'

Cc: Scott, Frazer

Subject: RE: Sale by GFPI to Peter Grant Sr. of Tax Refunds

. Linda / Matt - the Cdn and US Agents will be looking for some guidance from
you on how to document the release of security. Perhaps it makes sense to
have a call with the Agents once they have had a chance to read your
opinions?

Matt - did you provide the confirmation with respect to 9.04 / 10.04 that
Frazer was looking for?

————— Original Message-----

From: Scott, Frazexr

Sent: March 29, 2008 8:51 AM

To: !'MOmeara@winston.com'; 'LPIETERS@MCCARTHY.CA'

1
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Cc:.Montgomery, Ben
Subject: Re: Sale by GFPI to Peter Grant Sr. of Tax Refunds

Thanks Matt - it will be helpful if you can also confirm that the
disposition is permitted under section 9.04 and therefore release of the
security under section 10.04 is ok.

This will help the agent(s) understand the exact provision.

Linda - I am hoping McCarthys can do a similar confirmation.

————— Original Message -----

From: O'Meara, Matt <MOmeara@wingston.coms

To: Scott, Frazer

Sent: Fri Mar 28 20:01:53 2008 o
Subject: FW: Sale by GFPI to Peter Grant Sr. of Tax Refunds

Frazer,

Per our conversation I wanted to send this email to you to confirm that
based on our conversations with Linda and Ross and my review of the Second
Lien Credit Agreement I feel that the proposed transactions regarding the
tax refund comply with the terms of the Second Lien Credit Agreement.
Best, Matt

Matthew D. O'Meara
Winston & Strawn LLP
35 West Wacker Drive
Chicago IL 60601 '
Phone: (312) 558-7504
Fax: (312) 558-5700

The contents of this message are privileged and confidential. If this
message is received in error, please destroy it without reading. This
message should not be forwarded or distributed w1thout the permission of
the author.

From: MacLaren, Sandi [mailto:Sandi.MacLaren@FMC-Law.com] On Behalf Of
Walker, Ross

Sent: Friday, March 28, 2008 5:05 PM

To: LPIETERS@MCCARTHY.CA; O'Meara, Matt

Cc: PLynch@GFP-inc.com; edavis@GFP-inc.com; Steeves, Christopher
Subject: Sale by GFPI to Peter Grant Sr: of Tax Refunds

Importance: High

VA
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Linda and Matt:
I enclose for your review revised draft copies of the following:
1. summary; and

2. tax refund purchase and sale agreement.

The enclosed drafts have not yet been reviewed by GFPI and are subject to
any comments it may have. However please let me know if the revised
documents are satisfactory to you.

Thank you.

Ross Walker

Fraser Milner Casgrain LLP
1 First Canadian Place

100 King Street West
Toronto, ON M5X 1B2
Direct Line: 416-863-4742
Fax: 416-863-4592
ross.walker@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED
OR CONFIDENTIAL INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE
THE ORIGINAL MESSAGE. THANK YOU

The contents of this message may be privileged and confidential. Therefore, .
if this message has been received in error, please delete it without

reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the

permission of the author.
khkkdkkkkhkhkhhkkhhkhhhhdhkhkhkhkhkhkhhkhkdhkhkhkhkhkhkhkhkhdhhhkhhkkhkhdhhhhhhdhhhhhdhdhkhkhkhkhkhkhkdkhkdkkkddhhkx%

* ok k

Any tax advice contained in this email was not intended to be used, and
cannot be used, by you (or any other taxpayer) to avoid penalties under the
Internal Revenue Code of 1986, as amended.

kkkkkkhkkkkkkhkkkkkk**k

NOTICE OF CONFIDENTIALITY
This communication including any information transmitted with it is

intended only for the use of the addressees and is confidential.
If you are not an intended recipient or responsible for delivering

the message to an intended recipient, any review, disclosure,
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conversion to hard copy, dissemination, reproduction or other use

of any part of this communication is strictly prohibited, as is the
taking or omitting of any action in reliance upon this communication.
If you receive this communicétion in error or without authorization
please notify us immediately‘by return e-mail or otherwise and
permanently delete the entire communication from any computer,

disk drive, or other storage medium.

If the above disclaimer is not properly readable, it can be found at

www.td.com/legall

AVERTISSEMENT DE CONFIbENTIALITE

Ce.courriel, ainsi gque tout renseignement ci-inclus, destiné uniquement
aux destinataires susmentionnés, eét confidentiel. Si vous

n'étes pas le destinataire prévu ou un agent responsable de la
livraison de ce courriel, tout examen, divulgation, copie, impression,
reproduction, distribution, ou autre utilisation d'une partie de ce
courriel est strictement interdit de méme que toute intervention ou
abstraction a cet égard. Si vous avez regu Ce message par erreur ou
sans autorisation, veuillez en aviser immédiatement 1'expéditeur par
retour de courriel ou par un autre moyen et supprimer immédiatement
cette communication entiére de tout systéme électronique.

Si l'avis de non—résponsabilité ci-dessus n'est pas lisible, vous
pouvez le consulter & www.td.com/francais/legale

- The contents of this message may be privileged and confidential. Therefore,
if this message has been received in error, please delete it without
reading it. Your receipt of this message is not intended to waive any

applicable privilege. Please do not disseminate this message without the

permission of the author.
-*************‘k*******************7\-*****************************************

k% .

Any tax advice contained in this email was not intended to be used, and
cannot be used, by you (or any other taxpayer) to avoid penalties under the
Internal Revenue Code of 1986, as amended.
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Pieterson, Linda

From: O'Meara, Matt [MOmeara@uwinston.com]

Sent: Monday, March 31, 2008 4:36 PM

To: Pieterson, Linda; Ross.Walker@FMC-Law.com

Subject: Re: Tax Refund Purchase and Sale Agreement dated as of March 31, 2008 between Grant

Forest Products Inc. as vendor and Peter Grant Sr. as purchaser

I confirm as well.
Matthew D. O'Meara
Winston & Strawn

35 West Wackex Drive
Chicago IL 60601
Phone: (312) 558-7504
Fax: (312) 558-5700

The contents of this message are privileged and confidential. If this
message is received in error, please destroy it without reading. This
message should not be forwarded or distributed without the permission of
the author.

————— Original Message -----

From: Pieterson, Linda <LPIETERS@MCCARTHY CA>

To: Walker, Ross <Ross.Walker@FMC-Law.com>; O'Meara, Matt

Sent: Mon Mar 31 15:32:04 2008

Subject: RE: Tax Refund Purchase and Sale Agreement dated as of March 31,
2008 between Grant Forest Products Inc. as vendor and Peter Grant Sr. as
purchaser ‘

I confirm as well.

Linda Pietersdn

Partner

Financial Services

T:/T&l : 416- 601 7587
F:/Téléc : 416-868-0673
E:/Courriel : Ilpieters@mccarthy.ca

McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.1l.

Suite 5300

Toronto Dominion Bank Tower

Toronto, Ontario

Canada M5K 1E6

www.mccarthy.ca <http://www.mccarthy.ca/>

From: Maclaren, Sandi [mailto:Sandi.MacLaren@FMC-Law.com] On Behalf Of
Walker, Ross
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Sent: Monday, March 31, 2008 4:21 PM

To: Pieterson, Linda; O'Meara, Matthew

Subject: Tax Refund Purchase and Sale Agreement dated as of March 31, 2008
between Grant Forest Products Inc. as vendor and Peter Grant Sr. as
purchaser

Importance: High

Linda and Matt:

In accordance with your request, I confirm my view that the transactions
contemplated by the above-noted agreement do not contravene the First Lien
Credit Agreement dated as of October 26, 2005, as amended, or the Second
Lien Credit Agreement dated as of March 21, 2007, assuming that:

1. the tak refunds being sold are being sold for fair market
value; and

2. the total amount of the gross proceeds derived from all
Dispositions (as defined by each of the Credit Agreements) made by Grant
Forest Products Inc. and the other Restricted Parties (as defined by such
- Credit Agreements) in any single fiscal year of Grant Forest Products Inc.
does not in the aggregate exceed US $10 million.

Please confirm that the foregoing also reflects your views.
Thank you. '

Ross Walker

Fraser Milner Casgrain LLP

1 First Canadian Place

100 King Street West

Toronto, ON M5X 1B2

Direct Line: 416-863-4743

Fax: 416-863-4592

sandi.maclaren@fmc-law.com

THIS MESSAGE IS INTENDED ONLY FOR THE ADDRESSEE, IT MAY CONTAIN PRIVILEGED
OR ‘CONFIDENTIAL INFORMATION. ANY UNAUTHORIZED DISCLOSURE IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY SO THAT WE MAY CORRECT OUR INTERNAL RECORDS. PLEASE THEN DELETE
THE ORIGINAL MESSAGE. THANK YOU

This e-mail is intended only for the named recipient(s) and may contain
information that is privileged, confidential and/or exempt from disclosure
under applicable law. No waiver of privilege, confidence or otherwise is
intended by virtue of communication via the intermet. Any unauthorized use,
dissemination or copying is strictly prohibited. If you have received this
e-mail in error, or are not named as a recipient, please immediately notify
the sender and destroy all copies of this e-mail. Please be aware that '
internet communications are subject to the risk of data corruption and
other transmission errors. For information of extraordinary sensitivity,

2
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wé recommend that our clients use encryption software when they communicate
with us by e-mail.

By submitting your or another individual's personal information to McCarthy
Tétrault LLP or its affiliates, service providers and agents, you agree,
and

confirm your authority from such other individual, to our collection, use
and '

disclosure of such personal information in accordance with our privacy
policy :

available at www.mccarthy.ca

McCarthy Tétrault contact information may be found at
www.mccarthy.ca/contact.aspx

The contents of this message may be privileged and confidential. Therefore,
if this message has been received in error, please delete it without
reading it. Your receipt of this message is not intended to waive any.
applicable privilege. Please do not disseminate this message without the

permission of the author.
R o o R R o R o kX o R R R Ll L LT TR R ROt RN

* k%

Any tax advice contained in this email was not intended to be used, and
cannot be used, by you (or any other taxpayer) to avoid penalties under the
Internal Revenue Code of 1986, as amended.
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Pieterson, Linda

Page 1 of 3

From: Kowpak, Ron [Ron.Kowpak@tdsecurities.com]
Sent:  Monday, March 31, 2008 4:37 PM

To: Pieterson, Linda; Montgomery, Ben; Scott, Frazer
Cc: O'Meara, Matthew

Subject: RE: Grant - Confirmation

] have no issues.

Ronald J. Kowpak

Loan Syndications - Agency

THE TORONTO-DOMINION BANK, as Agent
Royal Trust Tower )

77 King Street West, 18th Floor

Toronto, Ontario, Canada M5K 1A2

T: 416 944-5046 F:416 982-5535

ron.kowpak@tdsecurities.com

From: Pieterson, Linda [mailto:LPIETERS@MCCARTHY.CA]
Sent: Monday, March 31, 2008 4:34 PM

To: Montgomery, Ben; Kowpak, Ron; Scott, Frazer

Cc: O'Meara, Matthew

Subject: Grant - Confirmation

AH - < l)\}; (\J’)f?\f" (:.- g’L}'a 729 el

Based on our conversations with Shea;mark&,-Step}iﬂénd GFPI and the documentation to be delivered
at closing, it is our view that GFPI's proposed transactions regarding the refund comply with the
covenant in respect of dispositions in Section 9.04 of the First Lien Credit Agreement and that
accordingly, TD, as Agent, can discharge, at this time, the Sold 2008 Refund in accordance with Section

10.04.

At this time, we are waiting for Grant to deliver signed copies of the documentation at which time TD's
pages can be sent over to Grant, subject to any additional comments or issues that any of you have.

Linda Pieterson

Partner
Financial Services
T:/Tél: 416-601-7587

F:/Téléc:  416-868-0673
E:/Courriel : lpieters@mccarthy.ca

09/29/2009
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McCarthy Tétrault LLP / S.E.N.C.R.L., s.r.L.

Suite 5300

Toronto Dominion Bank Tower
Toronto, Ontario

Canada M5K 1E6
www.mccarthy.ca

This e-mail is intended only for the named recipient(s) and may contain
information that is privileged, confidential and/or exempt from disclosure
under applicable law. No waiver of privilege, confidence or otherwise is
intended by virtue of communication via the internet. Any unauthorized use,
dissemination or copying is strictly prohibited. If you have received this
e-mail in error, or are not named as a recipient, please immediately notify
the sender and destroy all copies of this e-mail. Please be aware that
internet communications are subject to the risk of data corruption and
other transmission errors. For information of extraordinary sensitivity,

we recommend that our clients use encryption software when they communicate
with us by e-mail.

By submitting your or another individual's personal information to McCarthy
Tétrault LLP or its affiliates, service providers and agents, you agree, and
confirm your authority from such other individual, to our collection, use and
disclosure of’ such personal information in accordance with our privacy policy
available at www.mccarthy.ca

McCarthy Tétrault contact information may be found at www.mccarthy.ca/contact.aspx

khhkhkhhkkhhkkhkkrkkhhkirk

NOTICE OF CONFIDENTIALITY )

This communication including any information transmitted with it is
intended only for the use of the addressees and is confidential.

If you are not an intended recipient or respomnsible for delivering
the message to an intended recipient, any review, disclosure,
conversion to hard copy, dissemination, reproduction or other use
of any part of this communication is strictly prohibited, as is the
taking or omitting of any action in reliance upon this communication.
If you receive this communication in error or without authorization
please notify us immediately by return e-mail or otherwise and
permanently delete the entire communication from any computer,

disk drive, or other storage medium.

If the above disclaimer is not properly readable, it can be found at
www.td.com/legal

AVERTISSEMENT DE CONFIDENTIALITE A

Ce courriel, ainsi que tout renseignement ci-inclus, destiné uniquement
aux destinataires susmentionnés, est confidentiel. Si vous

n’étes pas le destinataire prévu ou un agent responsable de la
livraison de ce courriel, tout examen, divulgation, copie, impression,
reproduction, distribution, ou autre utilisation d’une partie de ce
courriel est strictement interdit de méme que toute intervention ou
abstraction & cet égard. Si vous avez regu ce message par erreur ou
sans autorisation, veuillez en aviser immédiatement 1’expéditeur par
retour de courriel ou par un autre moyen et supprimer immédiatement
cette communication entiére de tout systéme &lectronique.

09/29/2009
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Wille, Kathy

From: Montgomery, Ben

Sent: “Tuesday, September- 29, 2009 1:01 PM
To: Wille, Kathy

Subject: FW: Grant - Liquidity Discharges
Attachments: * . Liguidity Discharges 03-31-08.pdf

-quidity Discharges
03-31-08....
Undertaking #3

————— Original Message-——--

From: Kowpak, Ron

Sent: Monday, March 31, 2008 12:37 PM
To: Pieterson, Linda ‘

Cc: Montgomery, Ben; Murray, Ian B
Subject: Grant - Liguidity Discharges

Linda, attached please find pdf copies of discharges which have been executed by The
Toronto-Dominion Bank as Agent and Toronto Dominion (Texas) LLC. These discharges are
delivered to you in escrow pending confirmation that the transaction complies with the 1st
Lien Credit Agreement. Do you reguire original copies of the discharge to be delivered to
you and if so how many. Please advise. Thanks!

Ronald J. Kowpak )

Loan Syndications ~ Agency

THE TORONTO-DOMINION BANK, as Agent
Royal Trust Tower

77 King Street West, 18th Floor
Toronto, Ontario, Canada MSK 1AZ

T; 416 944-5046 F: 416 982-5535
ron. kowpak@tdsecurities.com
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Yoon, Jamie

From: Montgomery, Ben [Ben.Montgomery@tdsecurities.com]
Sent:  Tuesday, February 10, 2009 6:56 PM

To: Kowpak, Ron; O'Connor, Bill

Ce: Sfikas, Chris

Subject: RE: Grant - shareholider loan

Thanks Ron — appreciate it if you could let us know if you get a request to discharge this security interest

From: Kowpak, Ron

Sent: Tuesday, February 10, 2009 3:45 PM
To: O'Connor, Bill

Cc: Montgomery, Ben; Sfikas, Chris
Subject: RE: Grant - shareholder loan

Bill, the only discharge that was signed was back in March 2008 wherein we discharged our interest in $10MM
2008 Tax Refund. The second $10MM represented a deposit on the purchase of the 2009 refund. | have not
been requested to discharge our security interest in the 2009 Tax refund to this point.

Ronald J. Kowpak

Loan Syndications - Agency

THE TORONTO-DOMINION BANK, as Agent
Royal Trust Tower

77 King Street West, 18th Floor

Toronto, Ontario, Canada, M5K 1A2

T: 416-944-5046 F: 416-982-5535
ron.kowpak@tdsecurities.com

From: O'Connor, Bill

Sent: Tuesday, February 10, 2009 4:42 PM
To: Kowpak, Ron

Subject: Fw: Grant - shareholder loan

Ron can you check on t‘hjs issue and let me know. Thanks.

From: Montgomery, Ben

To: O'Connor, Bill

Cc: Sfikas, Chris

Sent: Tue Feb 10 16:22:35 2009
Subject: Grant - shareholder loan
Bill,

Below is a summary of how the $20MM was injected in Q1 FO8 (credit dated Mar 28/08). An addition $25M was
subsequent injected as straight equity. : : '

Presumably they haven't yet received the $10MM relating to 2009 tax refunds (I'm not sure).

| didn’t bring it up on the call b/c not sure if Hap knows about it.

09/30/2009
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If we restructure we would want to make sure that shareholders do not take payment on this “deposit”

We should check with Ron to see if we have discharged security on the $10MM deposit re: the 2009 tax refund

+H+++ bttt

e The shareholders are intending maintain compllance with the liguidity covenant by injecting
~$20MM of capital into the Borrower. From a timing perspective we believe that the new
capital will be injected prior to March 31, and therefore the liquidity covenant would not
technically be breached. In the event the new capital is not injected by March 31, and the
liquidity covenant is breached, the shareholders would have 30 days to inject the capital to
prevent an EOD from occurring on the credit facility (30 day cure period).

e The capital will be injected in a manner that does not require any consents from the lenders.

o TD (as Agent) has been provided with a draft summary (that has been reviewed by both
Borrower's and Lenders' counsel) on how the shareholders intend to inject the capital. The
capital will not be injected as equity. The shareholders intend to take advantage of the asset
disposition basket (US$10MM per annum) to inject the capital. The capital will effectively be
a monetization of future tax refunds ($10MM in FO8 and $10MM in F09), arid the
shareholders will look to pull their capital back out when the tax refunds come in.

e The proposed structure is summarized as follows:

i. on [March 31/08] a related company outside our the restricted group which we
understand will be a holdco above our Borrower (the "Purchaser") will acquire
US$20MM of the Borrower's 2008 and 2009 tax refunds

ii. on [March 31/08] the Borrower will receive US$20MM from the Purchaser consisting of:

a. US$10MM on the sale of a portion of the Borrower's 2008 tax refunds
received between Sept 1/08 - Dec 31/08
b. US$10MM deposit against the sale of a portion of the Borrower s 2009 tax
refunds
iii. on Jan 2/09 the Borrower will sell $10MM of its 2009 tax refund received between Sept
1/09 to Dec 31/09 to the Purchaser (consideration coming from (ii)(b))
iv. the Agent (1st and 2nd lien) will provide the Purchaser with a partial discharge of its
security with the respect to: (ii)(a) in March/08, and (ii)(b) in Jan/09

v. the Purchaser will receive the proceeds of the monetized 2008 tax refunds in late 2008,
and the proceeds of the monetized 2009 tax refunds in late 2009; the Borrower may
direct CRA to pay the monetized 2008 and 2009 refunds directly to the Purchaser, or
alternatively, to the extent the Borrower receives the monetized tax refunds from CRA,
the Borrower will agree to hold in trust and segregate the proceeds of the monetized
refunds for the Purchaser

vi. the proceeds of the of the monetized tax refunds in 2008 and the 2009 will be greater
than the US$20MM purchase price as the Purchase is buying the tax refunds at a
discount (at the rate of 90 day LIBOR); the discounted purchase price is to ensure that
the transaction does not conflict with the credit agreement, which sets out that such
dispositions must be.done at fair market value

o While it is contemplated that the Purchaser will pay the US$20MM to the Borrower in advance
of March 31, they have until April 30 (30 day cure period) to do so in order to avoid an EOD
in the credit agreement with respect to the liquidity covenant.

¢ The highly structured nature of this transaction is not so that the shareholders can avoid
injecting straight equity. If the Borrower were to inject straight equity, it would be swept
against the 1st lien debt, and therefore it would not be available to satisfy the liquidity
covenant. )

o Lenders' counsel believes that this structure will not require any consents under the 1st and
2nd lien credit agreements, however, there are still some technicalities that need to be

09/30/2009
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worked out by Borrower's and lenders' counsel. In the event that it is determined that this
structure conflicts with either the ist or 2nd lien credit agreements, we believe that
the shareholders would be highly motivated to seek another option to inject the necessary
capital to maintain compliance with the liquidity covenant. We believe that another option
open to the shareholders to inject new capital is to increase the postponed s/h loans
(currently $50MM), the proceeds of which would not be swept.

e TD as Agent (for both 1st and 2nd lien) will provide the partial discharge of security (refer (ii)
above) on the basis of an opinion from lenders' counsel that the structure does not conflict -
with the credit agreement.

Ben Montgomery, Vice President & Director
Investment Banking - Corporate Credit

TD Securities

700 West Georgia Street, Suite 1700
Vancouver, B.C. V7Y 186
T:604.654.3525 F: 604.654.3166
ben.monigomery@tdsecurities.com

09/30/2009
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