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INTRODUCTION 

1. On August 10, 2009, Shire International Real Estate Investments Ltd. (“Shire”), Shire 

Capital Ltd., Halama Gardens LLC, Shire Asset Management Ltd., Winn River Resort 

Ltd., Fort McMoney Properties II Ltd., Halama Gardens Ltd, Maples and White Sands 

Investments Ltd., Fort McMoney Properties Ltd., Chemainus Properties Ltd., Skaha 

Lake Development Ltd., Tsehum Harbour Ltd., Bearspaw at 144th Avenue Ltd., 

Bearspaw at 144th Equities Ltd., Bearspaw at 144th Bonds Inc., Tsehum Harbour 

Equities Ltd., Tsehum Harbour Bonds Ltd., and Orillia Investments Ltd. (collectively, 

“the Applicants” or “Shire Group”) sought and obtained protection from their 

creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C-36, as 

amended, (the “CCAA”) pursuant to an order of this Honourable Court (the 

“Preliminary Initial Order”). 

2. Subsequent to the Preliminary Initial Order, the Alberta Securities Commission 

(“ASC”) sought and obtained certain amendments to the Preliminary Initial Order 

clarifying terms relating to the actions commenced by the ASC with respect to the 

interim cease trade order extension dated June 15, 2009.  For the purposes of this 

report, the Preliminary Initial Order, together with the ASC amendments thereon will 

be referred to as the Initial Order.  

3. Pursuant to the Initial Order, Ernst & Young Inc. was appointed monitor of the 

Applicants during these CCAA proceedings (the “Monitor”).  The Initial Order 

authorized debtor in possession financing in the amount of $1,000,000 and granted a 

priority charge in respect of such debtor in possession financing. 

4. On October 8, 2009, the Applicants sought and obtained an Order (the “Receivership 

Order”) appointing Ernst & Young Inc. as Receiver (the “Receiver”) of all of the 

Applicants’ current and future assets, undertakings and property of every nature and 

kind whatsoever, and wherever situate.  In addition, on October 8, 2009 this 

Honourable Court added 0726028 B.C. Ltd., 0675816 B.C. Ltd. (“0675816”), and 

Bosun’s Holdings Ltd. (“Bosun”) as parties to these proceedings as a result of an 
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application by the Applicants.  Finally, on October 8, 2009, this Honourable Court 

granted an Order approving an increase in the amount of the debtor in possession 

financing (“DIP Financing”) to be obtained by the Applicants up to a maximum 

amount of $2,500,000 with the stipulation that the Receiver shall only be permitted to 

draw sufficient funds to repay the existing DIP and draws up to an additional 

$1,000,000 until further Order of this Court. 

5. The purpose of this Sixth Report of Ernst & Young Inc. jointly in its capacity as 

Monitor and Receiver (the “Sixth Report”) is to provide this Honourable Court with 

an update as to: 

a. The outcome of certain motions filed by Fisgard Capital Corporation to 

vacate the CCAA proceedings in their entirety or, alternatively, for an 

order removing the properties of Bosun and 0675816 from the CCAA 

proceedings (the “Fisgard Application”); and 

b. Proposed amendments to certain conditions precedent in the Echo 

Commitment Letter. 

6. Capitalized terms not defined in this Sixth Report are as defined in the Initial Order or 

the previous reports of the Monitor.  All references to dollars in this Sixth Report are 

in Canadian currency unless otherwise noted.  

TERMS OF REFERENCE 

7. In preparing this Sixth Report, the Monitor has relied upon unaudited financial 

information, the Applicants’ records and discussions with management of the 

Applicants.  The Monitor has not audited, reviewed or otherwise attempted to verify 

the accuracy or completeness of such information and, accordingly, the Monitor 

expresses no opinion or other form of assurance in respect of such information 

contained in this Sixth Report.  
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BACKGROUND 

8. The business of the Applicants has been the financing, purchase and contracting for 

development of commercial, recreational and residential real estate in Alberta, British 

Columbia, Ontario, Hawaii, Belize and Mexico.  A detailed background with respect 

to the Applicants is provided in the Affidavit of Cleone Couch dated August 7, 2009 

with respect to these proceedings (the “August 7
th

 Couch Affidavit”) and the previous 

reports of the Monitor.  These documents and other information regarding these 

CCAA proceedings, including the Initial Order, have been posted by the Monitor on 

its website at:  www.ey.com/ca/Shire. 

FISGARD APPLICATION 

9. On November 4, 2009, Fisgard Capital Corporation (“Fisgard”) applied before the 

Honourable Mr. Justice Wilkins for an Order vacating the CCAA proceedings in their 

entirety or, alternatively, for an order removing properties over which Fisgard holds 

first charge mortgage security.  Fisgard’s application in this regard was argued and 

heard as a de novo application on the basis that Fisgard had commenced foreclosure 

proceedings in respect of its security and that counsel to Fisgard in the foreclosure 

proceedings had not been given notice of the October 8, 2009 application.  The 

Monitor understands that Fisgard’s Alberta counsel was served with the original 

material at the inception of the CCAA proceedings while Fisgard’s British Columbia 

counsel was not served, therefore Fisgard was not notified in a timely manner in 

respect of these proceedings. 

10. Justice Wilkins denied the application to vacate the CCAA proceedings in their 

entirety, however His Lordship granted the relief sought by Fisgard as it pertained to 

removing Bosun’s Holdings Ltd. and 0675816 B.C. Ltd. from the scope of the CCAA 

proceedings, with the effect that the assets of these entities do not stand as security for 

the DIP Financing.  The Receiver and Shire are considering seeking leave to appeal 

this ruling pending the outcome of current applications before this Honourable Court. 

http://www.ey.com/ca/Shire
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PROPOSED AMENDMENTS TO THE ECHO COMMITMENT LETTER 

11. On October 8, 2009, the Applicants sought and obtained an Order of this Honourable 

Court (the “October 8
th

 Order”) approving the Commitment Letter (the “DIP 

Commitment Letter”) dated as of October 7, 2009 from Echo Merchant Fund Ltd. (a 

true copy of which is attached to the Affidavit of Cleone Couch sworn in these 

proceedings on October 7, 2009 and is also attached to this Report as Appendix 1 for, 

inter alia, the following relief: 

a. Substitution of the DIP Lender from Kairos Funding Group Inc. to Echo 

Merchant Fund II Limited Group, by its general partner, Echo Merchant 

Fund Ltd. (the “Lender”), such substitution operating nunc pro tunc to 

the date of the granting of the Initial Order; and 

b. Amendment of the DIP Facility from $1,000,000 to $2,500,000, with the 

stipulation that the Receiver shall only be permitted to draw sufficient 

funds to repay the existing DIP and an additional $1,000,000 until further 

Order. 

12. The Echo Commitment Letter contains conditions to the availability of the DIP Loan 

in paragraphs 12 and 13 therein (collectively, the “Conditions Precedent”) including 

the condition contained in section 13(c) that all properties and companies subject to 

the Initial Order remain part of the CCAA Proceedings.  The within proceedings have 

been structured in the somewhat unique fashion of there being a receivership order 

running concurrent with the CCAA Proceedings to preserve the option of a 

restructuring of some or all of the Shire entities, which avenues will be explored in the 

RFP Process.  The Monitor notes that the DIP Commitment Letter is in substance 

more in line with a traditional CCAA, debtor in possession process.  Accordingly, the 

borrowers are unable to comply with the conditions precedent.  

13. The Echo Commitment Letter does not provide the Lender with the express ability to 

waive, in whole or in part, any of the Conditions Precedent. 
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14. An application is therefore being commenced to approve an amendment to the Echo 

Commitment Letter dated November 6, 2009 (a true copy of which is attached as 

Appendix 2) to provide that any Condition Precedent, in whole or in part, may be 

waived in writing by the DIP Lender in its sole and absolute discretion. 

15. All other terms and conditions of the Echo Commitment Letter, including the pricing 

thereunder, is unamended, and remain in full force and effect. 

16. Investit Financial Inc. (“Investit”), a secured lender, and Romspen Capital Corporation 

(“Romspen”), a participant in the Investit loan, have both sought leave to appeal and a 

stay of the October 8, 2009 Order.  The stay application was originally returnable on 

November 5, 2009.  The parties agreed to an interim stay, without prejudice, and the 

stay application will be heard by the Alberta Court of Appeal at 11:15 a.m. on 

November 13, 2009.  The leave to appeal applications are scheduled to be heard on 

December 1, 2009.  One of the terms of the interim stay was that Investit and 

Romspen would not oppose the application to approve the amendment to the Echo 

Commitment Letter on the understanding that the non-opposition would not be a bar 

to any application that either Investit or Romspen may bring to approve an alternate 

DIP loan. 

RECOMMENDATIONS 

17. The Receiver recommends that that this Court approve the amendments to the Echo 

Commitment Letter. 

All of which is respectfully submitted this 12th day of November 2009. 

ERNST & YOUNG INC.  

in its capacity jointly as Court Appointed Monitor and Receiver 

of Shire International Real Estate Investments Ltd. et. al 

           
Deryck Helkaa, CA∙CIRP   Kevin Meyler, CA∙CIRP 

Senior Vice-President    Vice President 
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