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INTRODUCTION 

1. On August 10, 2009, Shire International Real Estate Investments Ltd. (“Shire”), Shire 

Capital Ltd., Halama Gardens LLC, Shire Asset Management Ltd., Winn River Resort 

Ltd., Fort McMoney Properties II Ltd., Halama Gardens Ltd, Maples and White Sands 

Investments Ltd., Fort McMoney Properties Ltd., Chemainus Properties Ltd., Skaha 

Lake Development Ltd., Tsehum Harbour Ltd., Bearspaw at 144th Avenue Ltd., 

Bearspaw at 144th Equities Ltd., Bearspaw at 144th Bonds Inc., Tsehum Harbour 

Equities Ltd., Tsehum Harbour Bonds Ltd., and Orillia Investments Ltd. (collectively, 

“the Applicants” or “Shire Group”) sought and obtained protection from their 

creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C-36, as 

amended, (the “CCAA”) pursuant to an order of this Honourable Court (the 

“Preliminary Initial Order”). 

2. Subsequent to the Preliminary Initial Order, the Alberta Securities Commission 

(“ASC”) sought and obtained certain amendments to the Preliminary Initial Order 

clarifying terms relating to the actions commenced by the ASC with respect to the 

interim cease trade order extension dated June 15, 2009.  For the purposes of this 

report, the Preliminary Initial Order, together with the ASC amendments thereon will 

be referred to as the Initial Order.  

3. Pursuant to the Initial Order, Ernst & Young Inc. was appointed monitor of the 

Applicants during these CCAA proceedings (the “Monitor”).  The Initial Order 

authorized debtor in possession financing in the amount of $1,000,000 and granted a 

priority charge in respect of such debtor in possession financing. 

4. On October 8, 2009, the Applicants sought and obtained an Order (the “Receivership 

Order”) appointing Ernst & Young Inc. as Receiver (the “Receiver”) of all of the 

Applicants’ current and future assets, undertakings and property of every nature and 

kind whatsoever, and wherever situate.  In addition, on October 8, 2009 this 

Honourable Court added 0726028 B.C. Ltd., 0675816 B.C. Ltd. (“0675816”), and 

Bosun’s Holdings Ltd. (“Bosun”) as parties to these proceedings as a result of an 
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application by the Applicants.  Finally, on October 8, 2009, this Honourable Court at 

the come-back hearing on the Initial Order extended the stay of proceedings to 

December 4, 2009 and granted an Order approving an increase in the amount of the 

debtor in possession financing (“DIP Financing”) to be obtained by the Applicants up 

to a maximum amount of $2,500,000 with the stipulation that the Receiver shall only 

be permitted to draw sufficient funds to repay the existing DIP Facility and draw up to 

an additional $1,000,000 until further Order of this Court. 

5. On November 4, 2009, Fisgard Capital Corporation (“Fisgard”) applied before the 

Honourable Mr. Justice Wilkins for an Order vacating the CCAA proceedings in their 

entirety or, alternatively, for an order removing properties over which Fisgard holds 

mortgage security.  Fisgard’s application in this regard was argued and heard as a de 

novo application on the basis that Fisgard had commenced foreclosure proceedings in 

respect of its security and that counsel to Fisgard in the foreclosure proceedings had 

not been given notice of the October 8, 2009 application.  The Monitor understands 

that Fisgard’s Alberta counsel was served with the original material at the inception of 

the CCAA proceedings and for the October 8, 2009 application, while Fisgard’s 

British Columbia counsel was not served. 

6. Justice Wilkins denied the application to vacate the CCAA proceedings in their 

entirety, however His Lordship granted the relief sought by Fisgard as it pertained to 

removing Bosun’s Holdings Ltd. and 0675816 from the scope of the CCAA 

proceedings, with the effect that the assets of these entities do not stand as security for 

any principal amounts advanced under the DIP Financing.  Although, the Monitor 

understand that any amount available after paying Fisgard and the other secured 

charges against the property would still be available to unsecured creditors.  The 

properties remain subject to the Receivership Order and the charges granted therein.  

The Receiver and Shire are considering seeking leave to appeal this ruling pending the 

outcome of current applications before this Honourable Court. 
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TERMS OF REFERENCE 

7. Capitalized terms not defined in this Eighth Report are as defined in the Initial Order 

or the previous reports of the Monitor.  All references to dollars in this Eighth Report 

are in Canadian currency unless otherwise noted. 

BACKGROUND 

8. The business of the Applicants has been the financing, purchase and contracting for 

development of commercial, recreational and residential real estate in Alberta, British 

Columbia, Ontario, Hawaii, Belize and Mexico.  A detailed background with respect 

to the Applicants is provided in the Affidavit of Cleone Couch dated August 7, 2009 

with respect to these proceedings (the “August 7th Couch Affidavit”) and the previous 

reports of the Monitor.  These documents and other information regarding these 

CCAA proceedings, including the Initial Order, have been posted by the Monitor on 

its website at:  www.ey.com/ca/Shire. 

PURPOSE OF THIS REPORT 

9. The purpose of this Eighth Report of Ernst & Young Inc. jointly in its capacity as 

Monitor and Receiver (the “Eighth Report”) is to advise this Honourable Court of the 

following: 

a. The retention of Foxbridge Development Group (“Foxbridge”) on an interim 

basis as a consultant to the Receiver with the intention to retain Foxbridge 

under a formal engagement to assist in the request for proposal process (the 

“RFP Process”) as previously outlined to this Honourable Court; and 

b. The Receiver and Monitor’s comments with respect to a Notice of Motion 

brought by 1533021 Ontario Inc. (“153 Ontario”) for an Order approving the 

sale of lands located at 679 Atherly Road, Orillia, Ontario (the “Orillia 

Property”) and a declaration that the Orillia Property is not charged by the 

Debtor in Possession Financing (“DIP Financing”). 
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RETENTION OF FOXBRIDGE DEVELOPMENT GROUP BY THE RECEIVER 

10. The Receiver, through consultation with the Management Committee, has selected 

Foxbridge to assist in the structuring, implementation and management of a RFP 

Process, under the supervision of the Receiver.  The RFP Process contemplates 

seeking interest from parties who are interested in purchasing or participating in the 

restructuring the various projects subject to these proceedings. 

11. The Receiver is currently in the final stages of formalizing the engagement with 

Foxbridge (the “RFP Engagement Letter”) and will be bringing the terms of this 

engagement before the Court to approve both the terms of the RFP Engagement Letter 

and the nature and scope of the RFP Process.  In the meantime, the Receiver has 

agreed to retain Foxbridge as a consultant on day-to-day basis until such time as the 

RFP Engagement Letter has been executed and approved by this Honourable Court.  

Foxbridge has executed a confidentiality agreement with the Receiver which allowed 

the Receiver to provide Foxbridge access to the books and records in the Receiver’s 

possession and to assist in preparation for the implementation RFP Process as well as 

assist in the evaluation of the offer received by 153 Ontario with respect to the Orillia 

Property.   

12. The delay in retaining Foxbridge and implementing the RFP Process from that 

originally contemplated by the Monitor / Receiver was primarily a result of the 

uncertainty over the availability of the DIP Financing as discussed in previous reports 

of the Receiver and Monitor.  Given the uncertainty as to the outcome of the various 

Court applications, it was determined that a full launching of the RFP Process should 

be deferred until clarity was received with respect to the DIP Financing.  Upon the 

issuance of the reasons for judgment issued by the Court of Appeal on November 16, 

2009, Echo proceeded to advance the DIP Financing and the Receiver proceeded to 

engage Foxbridge as a consultant.  As discussed in the 7th Report, the proceeds of the 

DIP Financing remain held in trust by the Receiver’s counsel pending further advice 

and direction from this Honourable Court. 
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13. The decision to retain Foxbridge as a consultant and to to assist in the intended RFP 

Process was based on a process completed by the Receiver and Management 

Committee whereby three real estate consultant firms were selected and requested to 

prepare and present their respective proposals to the Receiver and Management 

Committee. 

14. Upon review of the proposals and presentations, the Receiver concluded that 

Foxbridge’s qualifications best fit the needs and requirements of the Receiver.  The 

Management Committee also voted in favour of retaining Foxbridge.   

15. A summary of the background and qualifications of Foxbridge is provided below: 

a. Foxbridge is a real estate company and has acted as both a developer and 

advisory consultant.  Foxbridge has developed both residential and commercial 

real estate throughout Western Canada and also acted as an advisory consultant 

to provide services in areas of feasibility, project analysis, development 

management and financial workouts of residential and commercial real estate; 

b. The two principals of Foxbridge, Doug Frey and David Murphy each have over 

20 years of direct experience in real estate lending, finance, property valuation 

and acquisition, land development and have each held a directorship in a 

publicly traded corporation. 

c. Recent Foxbridge mandates have included; 

i. Lead consultant in project status review, cost over-run 

projection and subsequent $50 million refinance of a mixed use 

hotel and office development (2009 - Calgary, AB); 

ii. Completion of Island View Villas (2009 - Peachland, BC); and 

iii. Completion of the Strand Lakeside Resort (2008 / 2009 - 

Vernon, BC. 
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16. Further details with respect to the Foxbridge engagement will be provided in a 

subsequent Court Application with respect to approving the terms and conditions of 

the RFP Engagement Letter . 

APPLICATION OF 1533021 ONTARIO INC. FOR THE SALE OF THE ORILLIA 

PROPERTY 

17. An application has been brought before this Honourable Court seeking, inter alia, an 

Order approving the sale of the lands located at 679 Atherly Road, Orillia, Ontario, 

referred to as the Orillia Property. 

18. The Receiver and Monitor consulted with Foxbridge with respect to the application of 

153 Ontario for the sale of the Orillia Property.  However, as discussed above, 

Foxbridge has had a limited opportunity to fully review the proposed sale of the 

Orillia Property in as much as Foxbridge was retained just last week. 

Purchase and sale agreement 

19. The purchase and sale agreement entered into by Chi Tran in trust and 153 Ontario 

under a Power of Sale dated October 29, 2009 (the “Chi Tran PSA”) in the amount of 

$1,700,000 is for the purchase of the Orillia Property, described as 679 Atherley Road 

in the Town of Orillia, Ontario legally described as Plan 292 Lot 4 PT Lots 1 to 3 & 

68 S/S.  The Chi Tran PSA has a scheduled completion date of January 21, 2010. 

20. The Chi Tran PSA contains a condition precedent that 153 Ontario must obtain the 

approval of the Court prior to 11:59 on the 24th day of November.  Accordingly, the 

Receiver recognizes the urgency of this matter. 

21. The Receiver notes that the Chi Tran PSA contains certain conditions for the benefit 

of the purchaser including certain due diligence matters (the “Conditions”) to be 

completed by the purchaser including : 

a. The purchaser being satisfied that 106 condominium units can be constructed 

on the Orillia Property; and 



8

 
 

 

b. The completion of a satisfactory phase 1 and phase 2 environmental studies. 

22. The Chi Tran PSA indicates that the purchaser must provide written notice to the 

vendor that the Conditions are fulfilled by December 14, 2009, otherwise the Chi Tran 

PSA is null and void. 

23. Based on a review of the Chi Tran PSA, there does not appear any provision to 

address the marina rights and foreshore lease that the Receiver understands to be 

owned by Orillia Investments Ltd. (collectively referred to as the “Water Rights”)  It 

is uncertain whether the Chi Tran PSA contemplates selling or assigning the Water 

Rights or whether this sale captures the potential related value of the Water Rights 

which includes the potential of the development of 92 boat slips. 

24. The Receiver has been advised by Foxbridge that typically the Water Rights (which 

include a lease between Orillia Investments Ltd. and the Ontario Ministry of Natural 

Resources (“OMNR”)) are assignable only to the owner of the adjacent lands, 

therefore it is important to understand how the Water Rights have been addressed in 

the Chi Tran PSA. 

25. Furthermore, Foxbridge advises the value of the boat slips is realizable only through 

an assignment of the Water Rights and has no realizable value unless the assignment 

is specifically negotiated as an inherent component of the agreement of purchase of 

sale for the lands. 

26. Foxbridge has advised the Receiver that although the listing included remarks 

surrounding the existence of the Water Rights, the marketing materials provided by 

153 Ontario’s real estate agent did not provide information with respect to the 

potential value or opportunity associated with the Water Rights, as discussed in further 

detail below. 

Sales Process Conducted by 1533021 Ontario Inc. 

27. The Receiver understands that the Orillia Property was originally listed on the Toronto 

MLS and Orillia MLS on March 11, 2009 and entered as a new listing on August 5, 
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2009 and September 28, 2009.  The Receiver has been provided a copy of a Toronto 

Real Estate Board property detail listing for the Orillia Property (the “TREB Listing 

Sheet”) from the listing agent.  The listing refers to a contract date of September 28, 

2009, under a Power of Sale mandate.   

28. The list price for the Orillia Property on the TREB Listing Sheet was $1,888,000 and 

following the re-listing of the property on September 28, 2009, it appears that two 

offers were received for the property in the respective amounts of $1,600,000 and 

$1,700,000. Three offers were received on the property in the marketing period prior 

to September 28, 2009 but were either rejected or the conditions precedent were not 

waived for a variety of reasons including price and exceptionally long due diligence 

periods. 

29. The Receiver acknowledges that the Orillia Property has been exposed to the market 

for a considerable period; however the concern is whether the property has been 

adequately and appropriately marketed to ensure maximum value has been obtained.  

A review of the marketing material used by 153 Ontario’s agent indicates only limited 

and dated information on the assets being sold.  The Receiver understands that the 

marketing material comprised a 6 page brochure, maps and survey of the property.  In 

addition to this information, the affidavit of Gianfranco G. Piccin dated November 16, 

2009 (the “Piccin Affidavit”) stated that “Interested parties were also provided with an 

80 page prospectus prepared by Group North International Inc., for one of the 

previous owners”.   

30. While the Receiver has not obtained a copy of the report referred to in the Piccin 

Affidavit, the Receiver is aware of a report prepared by Group North Inc. dated 

August, 2005 (the “Group North Report”) that provided certain information relating to 

the development of the Orillia Property.  The Group North Report appears to have 

been prepared on behalf of certain potential developers of the Orillia Property. 

31. The Receiver is not certain whether the Group North Report is the same as referred to 

in the Piccin Affidavit.  If the Group North Report is the same report referred to in the 

Piccin Affidavit, the Receiver’s view is that the Group North Report does not provide 
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sufficient information to prospective purchases with respect to the opportunity 

associated with the Orillia Property given the following: 

a. The Group North Report was prepared to solicit equity investors and 

development of the project on a joint venture basis; and 

b. The report was prepared in August, 2005 and was not updated to reflect the 

current market conditions or that the property was being sold on an en bloc 

basis. 

32. In summary, the Receiver’s concerns are that the marketing information provided to 

prospective purchasers was not sufficiently detailed, timely or relevant to ensure that 

maximum value was obtained from the sale process.  Furthermore, the Piccin 

Affidavit does not include any details as to the results of the marketing process 

including how many prospective purchasers executed confidentiality agreements, 

received the detailed information referred to in the Piccin Affidavit or toured the 

Orillia Property.  The Receiver believes this information would be beneficial to assess 

the reasonableness of the marketing process. 

Appraisals obtained by 1533021 Ontario Inc. and Orillia Investments Ltd. 

33. 153 Ontario has provided information to support the proposed sale of the Orillia 

Property for $1.7 million, including, the Affidavit of Gianfranco G. Piccin sworn on 

August 10, 2009 that advises that an appraisal was obtained on or about March 12, 

2009 for the property conducted by Dino Bottero, of D. Bottero & Associates Limited 

Property Valuation and Realty Consulting Services which sets out the value of the 

property at $1.7 million (the “Bottero Appraisal”). 

34. The Receiver notes that the Bottero Appraisal contains on page 3 an “Extraordinary 

Assumption” that states, inter alia, “the eastern portion of the Subject Property once 

supported a marina whose facilities appear to have been largely removed.  The status 

of the remaining boat slips has not been fully ascertained.  These are located on 

reportedly leased land.  Terms of any such leasing arrangements have not been 

verified.  In addition, the Subject’s zoning is specific to residential uses.  Given these 
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limitations, the contribution of the boat slips, if any, is not being addressed.  The right 

is being reserved to amend, alter, or otherwise change our final estimate of Market 

Value should any Extraordinary Assumption contained or identified herein provide to 

be invalid.” 

35. In discussing “Exposure Time” on page 26 of the Bottero Appraisal, it is noted that ‘as 

indicated previously, the boat slips which are located on a leased water lot are not 

being addressed.  The terms and conditions of the reported lease in effect were not 

verified.  The provision of docking facilities may impact positively upon further 

marketing of the potential residential product.’ 

36. An appraisal obtained by Orillia Investments Ltd. dated May 24, 2007 for the Orillia 

Property conducted by Indicom Appraisal Associates Inc. indicated the value of the 

Orillia Property at $3 million using a direct sales comparison approach (the “Indicom 

Appraisal”). 

37. While the Bottero Appraisal is newer than the Indicom Appraisal and therefore is 

likely to be more reflective of current market conditions the Receiver would highlight 

the potential value of the Water Rights as detailed on page 45 of the Indicom 

Appraisal which ascribes approximately $920,000 of the $3,000,000 appraised value 

of the property to the marina and related Water Rights, whereas the Bottero Appraisal 

specifically excludes the value of such rights, but indicates a value of $1.7 million .  A 

copy of the Indicom Appraisal is attached at Appendix A to this report. 

Current status of the Orillia Property (including the status of the Water Rights)  

38. The Receiver has recently contacted the OMNR to determine the current status of the 

foreshore lease but has not yet received a response.  The Receiver has also arranged 

for an agent of Foxbridge to attend the Orillia Property to view the property and the 

potential of the additional value of the Water Rights and it is anticipated that this visit 

will occur on Wednesday November 25, 2009. 
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39. Counsel to the Receiver has not yet had an opportunity to review the security held by 

153 Ontario to ensure that it is valid and enforceable and whether correctly applies to 

both the land portion and the Water Rights.  

40. The Receiver believes that additional time would allow it to resolve the above noted 

issues and questions. 

Comments of the Receiver with respect to the sale of the Orillia Property 

41. Based on the above analysis and comments provided to the Receiver from Foxbridge, 

additional time is required to ensure that adequate value is being obtained for the 

Orillia Property, including determining how the Chi Tran PSA deals with the Water 

Rights, assessing the overall marketing process completed to date and the 

appropriateness of the value being received for the Orillia Property.   

42. Foxbridge has indicated to the Receiver that it expects that it will be able to complete 

its analysis in advance of the next scheduled Court application on December 4, 2009.  

As a result of reviewing preliminary information with respect to the Orillia Property, 

together with the fact that two offers were received within 35 days of the revised 

listing agreement, Foxbridge feels that there is a demonstrated market for this 

property.  Therefore a further extension of 11 days is unlikely to materially prejudice 

the rights of 153 Ontario, specifically when considering the certain questions relating 

to the marketing process and purchase and sale agreement as set out above.  

Furthermore the Chi Tran PSA has certain conditions for the benefit of the purchaser 

that are required to be fulfilled by December 14, 2009. 

APPLICATION OF 1533021 ONTARIO REGARDING DIP CHARGE 

43. An application has been brought before this Honourable Court seeking, inter alia, an 

Order that the Orillia Property not be charged with debtor in possession financing. 

44. The Receiver and Monitor would note that the assets of Orillia Investments Ltd. are 

subject to the debtor in possession financing through the granting of the DIP Orders 

by this Honourable Court.   
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45. Accordingly, the Receiver and Monitor would suggest that should this Honourable 

Court approve the sale of the Orillia Property as proposed by 153 Ontario,  that the 

resulting funds should be paid into Court or held in trust by either the Receiver 

pending the determination of allocation. 

RECOMMENDATION 

46. The Receiver respectfully recommends that the approval of the 153 Ontario offer on 

the Orillia Property be deferred until December 4, 2009. 

All of which is respectfully submitted this 22nd day of November 2009. 

ERNST & YOUNG INC.  
in its capacity jointly as Court Appointed Monitor and Receiver 
of Shire International Real Estate Investments Ltd. et. al 

           
           
Deryck Helkaa, CA·CIRP   Kevin Meyler, CA·CIRP 
Senior Vice-President    Vice President 
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